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The AMG Capital Decision and
Its Impact on FTC Enforcement

By Kevin B. Duff

n April, the United States Supreme
Court decided one of the most
important cases involving the
Federal Trade Commission in
decades. The Court unanimously
held in AMG Capital Management, LLC
v. Federal Trade Commission that the FTC
lacks legal authority to seek restitution for
injured consumers under section 13(b) of
the Federal Trade Commission Act.! For
years, the FTC had relied on Section 13(b)
to recover money and impose permanent
injunctions as remedies for deceptive
trade practices. With this decision, the
Court removed an important equitable
arrow from the FTC’s quiver as it takes
aim to protect consumers through
regulatory enforcement actions.>
The immediate effect of the Courts
opinion is to overturn lower court
decisions under Section 13(b) that
ordered monetary relief, including
in cases where district courts have
appointed federal receivers but where
the money has not yet been collected.

But the breadth of AMG Capital’s impact
will not be fully known until post-AMG
Capital motion practice generates new
decisions. In this regard, the battle lines
are still being drawn in pending lower
court cases. In the long run, the Supreme
Court’s decision may encourage the FTC
to seek the appointment of receivers
earlier in the enforcement process in
conjunction with permanent injunctions
that remain allowed under Section 13(b).
The decision may also result in legislation
that codifies previous FTC practices.
Unless Congress changes the statute, the
FTC now must change tacks to employ
other district court strategies or go
through its traditional administrative
process of hearings and cease and desist
orders before seeking restitution and
disgorgement of ill-gotten profits.

The Supreme Court’s Decision

In AMG Capital, the Court found that
Congress did not intend the permanent
injunction language of Section 13(b)

to allow the FTC to seek equitable
monetary relief. The decision foreclosed
a path through federal district courts
that the FTC had used in recent decades
to recover billions of dollars through
restitution and disgorgement orders. The
FTC also lost the deterrent effect that
came from such potential relief.

But did AMG Capital gut FTC
enforcement or did it simply force the
FTC to tie its shoes before marching
on in its efforts against deceptive trade
practices?

Although there has been hand-
wringing in the consumer protection and
regulatory enforcement community from
recent Supreme Court decisions limiting
regulatory enforcement authority,? a
closer reading of AMG Capital shows it is
a product of careful attention to statutory
language rather than judicial activism.
There is no doubt that the Court’s decision
curtailed FTC enforcement efforts, but
the Court’s reasoning emanated from
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® The AMG Capital Decision...continued from page 1

what the FTC Act says and, equally important, what it does not
say in Section 13(b).

To put the impact of AMG Capital in perspective, it is helpful to
review the legal context in which the AMG Capital decision arose
- and particularly with respect to historical FTC enforcement
practices, the language of Section 13(b) itself, and the Supreme
Court’s recent prior decisions in Kokesh v. SEC and Liu v. SEC.

The FTC's Enforcement Mechanisms

The mission of the FTC, created in 1914, is to prevent unfair
methods of competition and unfair or deceptive acts or practices
in or affecting commerce.* The FTC Act provides it with three
principal avenues of enforcement:

o administrative adjudication and enforcement of final
Commission orders under Section 5(1);

o permanent injunctive relief in proper cases to prevent
deceptive practices under Section 13(b);5 and

o consumer redress through civil penalties6 in federal court
under Section 19.7

Beginning in the late 1990s, the FTC began to enlarge its
enforcement efforts under Section 13(b) to seek monetary
relief — beyond injunctive relief.8 At first, the FTC limited use
of Section13(b) monetary relief to exceptional cases involving
clear antitrust violations.? Then, in 2012, the FTC withdrew its
policy statement that imposed limitations on the use of Section
13(b).1 Since then, and up until the AMG Capital decision,
the FTC used Section 13(b) in dozens of cases annually to
seek and obtain equitable monetary relief in federal district
courts.!! The result of that practice was the FTC used Section
13(b) as its “strongest tool” to collect billions of dollars in
court-ordered restitution and disgorgement, and thereby
avoid lengthier and cumbersome administrative procedures
codified by the FTC Act.!2

But in more recent years, decisions from the Supreme Court
and certain U.S. Courts of Appeals signaled skepticism about
allowing agencies to seek restitution in the absence of clear
statutory authority. In particular, in Kokesh and Liu, the Supreme
Court cut back on the enforcement authority of the Securities and
Exchange Commission in decisions that some saw as a harbinger
of changes coming to FTC practices.?

In Kokesh, the Court determined, in connection with a
statute of limitations analysis, that disgorgement is form of
civil penalty.* However, it was not until its 2020 decision in
Liu v. SEC that the Supreme Court took up the question of
“whether courts possess authority to order disgorgement in
SEC enforcement proceedings”s In Liu, the Court ruled the
SEC may only seek disgorgement of excess profits and may not
obtain joint and several disgorgement orders against multiple
defendants.1¢

In addition, the notion that FTC’s practices for obtaining
monetary relief under Section 13(b) might not be permissible
began to appear in federal appellate decisions.” Even the FTC
recognized that the winds had changed, as reflected by its public
comments and legislative efforts even before the Supreme Court
issues its decision in AMG Capital 8
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The Court’s Reasoning

In AMG Capital, the Supreme Court considered whether
Section 13(b) authorizes the FTC to seek equitable monetary
relief such as restitution or disgorgement.’* AMG Capital
involved a deceptive scheme involving payday loans orchestrated
by petitioner Scott Tucker and his affiliated companies. The case
reached the Supreme Court after the district court?® had granted
the FTC injunctive relief and ordered the defendants to pay $1.27
billion in restitution and disgorgement, and the Ninth Circuit had
affirmed the lower court decision.2! The Ninth Circuit found that
Section 13(b) “empowers district courts to grant ‘any ancillary
relief necessary to accomplish complete justice, including
restitution.”2

But the Supreme Court did not approach its analysis in AMG
Capital from the standpoint of whether the FTC’s practice of
seeking monetary relief through Section 13(b) was fair, equitable,
or provided redress to consumers that justified seeking such relief.
Nor, ultimately, did the Court’s reasoning turn on whether FTC
practices under Section 13(b) had become historically ingrained
or effective at deterring deceptive schemes.?

In framing the question before it, and at the same time
illuminating alternative remedial paths, the Court made clear that
the question it was addressing was simply whether “Congress,
by enacting § 13(b)’s words, ‘permanent injunction, grant the
Commission authority to obtain monetary relief directly from
courts, thereby effectively bypassing the process set forth in § 5
and § 192724

The Court found that the language of the statute does not support
authorization of obtaining court-ordered monetary relief under
Section 13(b). Rather, the Court noted that the language of the
section “reflects that the provision addresses a specific problem,
namely, that of stopping seemingly unfair practices from taking
place while the Commission determines their lawfulness’? In
addition, the Court found that the language and the structure of
the statute, taken together, do not support a monetary remedy,
particularly as the “permanent injunction” language which the
FTC had used as the hook for seeking monetary relied is “buried
in alengthy provision” that focuses on prospective injunctive, and
not retrospective monetary, relief.2¢

The Court also found support for its interpretation of Section
13(b) in two other parts of the FTC Act: Sections 5(/) and 19, the
other tools on in the FTC’s arsenal. While Section 13(b) does
not expressly provide for monetary relief, Sections 5(I) and 19 do
allow the FT'C to obtain monetary relief. The presence of monetary
relief in other statutory previsions supported the Court’s finding
that Congress did not intend for monetary relief to be sought and
obtained through Section 13(b), which does not mention such
relief.?” The Court explained that “to read § 13(b) to mean what it
says, as authorizing injunctive but not monetary relief, produces
a coherent enforcement scheme: The Commission may obtain
monetary relief by first invoking its administrative procedures
and then § 19’ redress provisions (which include limitations).
And the Commission may use § 13(b) to obtain injunctive relief
while administrative proceedings are foreseen or in progress, or
when it seeks only injunctive relief’2s Punctuating this point, the
Court made clear that “[n]othing [in its decision] ... prohibits the
Commission from using its authority under § 5 and § 19 to obtain
restitution on behalf of consumers.”2



While some practitioners and observers, and even the FTC
itself,* have portrayed the AMG Capital decision as a loss for
the FTC, the decision is best understood as a trimming of an
enforcement remedy that emanated from an evolution in practice
rather from express language in the statute.?' The Liu case, by
comparison, involveda determination of the scopeand curtailment
of a statute that expressly allowed the SEC to seek equitable relief.
In AMG Capital, however, the Court determined that a provision
regularly invoked by the FTC to seek equitable monetary relief
did not allow for such a remedy in the first instance. The Court’s
virtual unanimity in AMG Capital, Liu, and Kokesh demonstrates
a unified vision, and not merely a conservative bent, when it
comes to regulatory enforcement actions and the availability and
scope of equitable relief.32 As a result, AMG Capital is more likely
the product of statutory textualism and not an overarching effort
to curtail regulatory enforcement authority.3

The Impact of AMG Capital

The FTC’s immediate reaction to the decision was swift, strong,
and stern. FTC Acting Chairwoman Rebecca Kelly Slaughter
described it as favoring “scam artists and dishonest corporations,
leaving average Americans to pay for illegal behavior.... With
this ruling, the Court has deprived the FTC of the strongest tool
we had to help consumers when they need it most”3* The FTC
has also said that, without the ability to use Section 13(b) as a
sharp stick against wrongdoers, it also is hampered in settlement
negotiations.? “Targets of FTC investigations now routinely argue
that they are immune from suit in federal court because they are
no longer violating the law, despite a likelihood of re-occurrence,
and they make these arguments even when they stopped violating
the law only after learning that the FTC was investigating them .36

Not surprisingly, courts and litigants have begun taking steps
to address the impact of AMG Capital in pending actions where
Section 13(b) monetary relief had been sought or awarded.’”
The impact is not only prospective by precluding the FTC from
bringing future bring actions seeking equitable monetary relief
under Section 13(b). The Court’s opinion will also likely prevent
the FTC from enforcing judgments under Section 13(b) where
such monetary awards have been achieved but have not yet been
collected.?® But the FTC can still be expected to take steps to
attempt to enforce such judgments by other means including, for
example, seeking to modify judgments pursuant to Federal Rules
of Civil Procedure 54(c) and 59(e) to allow recovery under other
available statutory provisions that allow for monetary relief.* In
addition, sparring can be expected over whether the decision’s
impact is limited to Section 13(b) monetary judgments or has
broader implications on FTC enforcement actions.*

Moving forward, practitioners also can expect to see the FTC
shift toward other enforcement paths and remedies, including
Sections 5(/) and 19, which still allow the FTC to obtain monetary
relief. For example, Section 19(a)(1) authorizes the FTC to initiate
suits in district courts and to obtain monetary relief to redress
injury to consumers resulting from rule violations or deceptive
acts or practices.*! But other avenues will result in a longer path to
monetary recovery, as they will require the FTC to first go through
its administrative proceedings. In addition, the FTC’s penalty
offense authority under Section 5(m)(1)(B) may see increased use.
That section is a tool that Congress gave the FTC in 1975, following

aperiod in which the FTC had received criticism for not sufficiently
pursuing monetary penalties to deter deceptive practicesand recover
funds to benefit consumers.*> After a finding in an administrative
proceeding that a practice is unfair or deceptive and after issuance
of a final cease and desist order, the FTC may seek civil penalties
from non-respondents who subsequently violate FTC standards. In
such an effort, the FTC must show “actual knowledge that such act
or practice is unfair or deceptive and is unlawful’#* Section 5(m)
(1)(B) was one of the most effective weapons in the FTC arsenal
before the FTC shifted its focus to enforcement and collection of
monetary relief using Section 13(b).4

In AMG Capital, “the Court also observed that §19 of the Act
expressly authorizes district courts to award monetary relief ‘to
redress injury to consumers in cases where the Commission
has first engaged in administrative proceedings’™s The Court
explained that “reading § 13(b) to mean what it says, that is,
as authorizing injunctive but not monetary relief, produces a
coherent enforcement scheme, allowing the Commission to
obtain monetary relief by first invoking the Act’s § 5 administrative
procedures and then its § 19 redress provisions, and to use § 13(b)
to obtain injunctive relief while administrative proceedings are
foreseen or in progress, or when it seeks only injunctive relief.’+

Increase in Multi-State and Collaborative
Enforcement Actions

Following AMG Capital, and as a way to circumvent the
limitation of actions under Section 13(b), there may be increased
enforcement activity from state attorneys general. States, who
have the authority under consumer protection laws to obtain
equitable monetary relief, already collaborate with each other and
the FTC on consumer protection investigations and enforcement
litigation.*” It is reasonable to expect the FTC and states attorneys
general to redouble their collaborative efforts against deceptive
trade practices.

Legislative Efforts

Even before the Supreme Court issued its decision in AMG
Capital, the FTC asked Congress to make express the equitable
monetary relief that it has been previously seeking and obtaining
as a matter of course.*s Those efforts have continued in the wake
of AMG Capital, in which the Court observed that the FTC “is ‘of
course, free to ask Congress to grant it further remedial authority”+

Just days after the decision, the FTC asked Congress to pass
legislation providing authority for the FTC to return to its former
practice of seeking monetary equitable relief in federal court.5
And Acting FTC Chairwoman Slaughter immediately urged
Congress “to act swiftly to restore and strengthen the powers
of the agency...”?! There may be cause for optimism that these
efforts will be successful. In the wake of Liu and Kokesh, Congress
passed legislation authorizing the SEC to seek disgorgement of
unjust enrichment for certain violations.s

Impact on Receivers

The FTC Act still allows, and the FTC will still continue to seek,
injunctive relief. Any time injunctive relief is sought to prevent
substantial harm to consumers, the FTC will need to consider the
effect of an injunction on businesses and assets. This may include
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& The AMG Capital Decision...continued from page 3

seeking replacement of a bad actor and appointment of a receiver
over a fraudulent enterprise or assets associated with a fraud or
other violative conduct. Although monetary relief is no longer an
option under Section 13(b), the Supreme Court did not express
any limitations as to the FTC’s practice of seeking the appointment
of a receiver in connection a temporary restraining orders or a
permanent injunctions. One could perceive the Court’s narrowing
of avenues for monetary relief under the FTC Act as heightening
the need for injunctive relief to be coupled with appointment of a
receiver. As with other regulatory enforcement actions, receivers
can complement FTC efforts to preserve, recover, and maximize
assets for the benefit of consumer victims and other creditors.

As noted above, the path to equitable monetary remedies
can no longer go through Section 13(b). The FTC and receivers
appointed in enforcement actions may encounter increased
opposition to efforts to seize, freeze, recover, and distribute funds
where a permanent injunction has been achieved through a
Section 13(b) action or actions seeking relief through Sections
5 and 19. AMG Capital also may limit the ability of receivers to
recover and distribute money for injured consumers in certain
circumstances. And it may impact the types of lawsuits that
receivers can bring, absent new clarity on the FTC’s statutory
authority. Legislative developments may bring clarity or new
options to enforcement remedies and practices. Receivers and
their retained professionals will need to continue to stay abreast
of the latest decisions and developments.

Note: This article has been prepared for informational purposes.
It is not intended as and should not be construed to be legal,
investment, or tax advice. &
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