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RESPONSIVE POSITION STATEMENT OF CLAIMANT  

WILMINGTON TRUST (PROPERTY 3, 5001 S DREXEL BLVD) 

 

Claimant Wilmington Trust, National Association, as Trustee for the Registered Holders 

of Wells Fargo Commercial Mortgage Trust 2014-LC16, Commercial Mortgage Pass Through 

Certificates Series 2014-LC16 (“Wilmington Trust”), pursuant to Docket Entries 941, 1551, and 

1614, submits this Position Statement demonstrating that Wilmington Trust holds a first position, 

perfected security interest in the Group 5 property located at 5001 S. Drexel Boulevard (“5001 S. 

Drexel”).   

RELEVANT FACTUAL BACKGROUND 

Wilmington Trust is a claimant holding a first position, perfected security interest in 5001 

S. Drexel, as the assignee of a mortgage recorded with the Cook County Recorder of Deeds on 

April 23, 2014. (Exhibit A.) That mortgage secured a loan in the amount of $2,300,000 issued by 

lender Wells Fargo to borrower Ohio Commons LLC. Id. Neither Wells Fargo nor Ohio Commons 

are associated with Equitybuild, Inc. or any Equitybuild affiliates. On June 12, 2014, Wells Fargo 

assigned the mortgage, along with the Note and loan documents, to Wilmington Trust. That 

assignment was recorded on June 27, 2014. (Exhibit B.) Three and a half years later, Wilmington 

Case: 1:18-cv-05587 Document #: 1647 Filed: 04/10/24 Page 1 of 16 PageID #:112300



 

 2  

 

Trust entered into an assumption agreement with the original borrower—Ohio Commons—and a 

new borrower—5001 S. Drexel LLC, an Equitybuild affiliated entity (“Equitybuild”)—under 

which 5001 S. Drexel LLC assumed the legal obligations of the original borrower pursuant to the 

terms of the original loan, including all legal obligations to lender Wilmington Trust as assignee 

to the loan agreement. (Exhibit C.) These legal obligations included payment of interest on the 

outstanding principal balance, including interest in the event of default, and costs and expenses. 

(Exhibit D, §§ 2.5, 16.) At the time of Equitybuild’s assumption of the original borrower’s 

obligations under the mortgage, and at all times prior to these receivership proceedings, 

Wilmington Trust had no knowledge, constructive, actual, or otherwise, that Equitybuild or its 

affiliates were engaged in any fraud or wrongdoing of any kind, including in relation to 5001 S. 

Drexel.  

The individual investor claimants asserting an interest in 5001 S. Drexel obtained 

membership interests in SSDF2 Holdco 2, LLC (“SSDF2”), an Equitybuild affiliate, pursuant to 

agreements with SSDF2. (See Dkt. 1626, Exhibit 13.) According to those agreements, investors 

made capital contributions to become Class C members of SSDF2. (Id. at 5.) Accordingly, the 

individual investor claimants’ investments amounted to membership interests in an LLC.  

On March 20, 2024, the Receiver filed his Submission to assist the Court in resolving the 

Group 5 claims asserted against four properties, including 5001 S. Drexel. (Dkt. 1626.) As to 5001 

S. Drexel, the Receiver recommends that Wilmington Trust has priority over the other claimants 

because Wilmington Trust is the only lender with a secured claim against the property 5001 S. 

Drexel and the other claimants are unsecured claimants that only received membership interests in 

SSDF2. (See id. at 8-9.) For the reasons that follow, Wilmington Trust agrees with the Receiver’s 

priority recommendation but disagrees with the Receiver’s proposed distribution.  
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ARGUMENT 

I. Wilmington Trust, as the Only Secured Claimant, is Entitled to Priority Over Other 

 Claimants. 

 

 Wilmington Trust as the only claimant with a perfected, secured interest in 5001 S. Drexel 

is entitled to first priority over unsecured claimants as a matter of law. The priority of parties’ 

respective security interests is a question of law. Travelers Ins. Co. v. First Nat’l Bank, 250 Ill. 

App. 3d 641, 644-45 (1st Dist. 1993). Generally, to ensure that a party has a first priority security 

interest, the party’s interest must be first to attach and/or be perfected. See USS-UPI, LLC v. 

Millenia Prods. Grp., Inc., 2023 IL App (3d) 220283-U, ¶ 14. With respect to mortgages, Illinois’ 

Conveyances Act codifies the long-standing rule that a mortgage “becomes effective when it is 

recorded.” Firstmark Standard Life Ins. Co. v. Superior Bank FSB, 271 Ill. App. 3d 435, 439 (1st 

Dist. 1995) (citing 765 ILCS 5/30). Likewise, recording a mortgage creates a mortgage lien in the 

first instance. 735 ILCS 5/15-1301.  

It is well established that “the assignee of the debt, takes the security by the assignment, in 

the same condition, and to the extent it was held by the payee, at the time of the assignment, as a 

security for the debt assigned, and succeeds under it, to all rights of the assignor.” Sargent v. Howe, 

21 Ill. 147, 149-50 (1859) (“There can be no question of the right of the payee or assignee, to 

foreclose a mortgage given to secure the payment . . .”). As it relates to LLCs, members of an LLC 

have no ownership interest in the property of the LLC. See Peabody-Waterside Dev., LLC v. 

Islands of Waterside, LLC, Regions Bank N.A., & Prairie Constr. Mgmt., 2013 IL App (5th) 

120490, ¶ 9 (“[A]n LLC member owns only its membership interest in that LLC. This is the reason 

why a creditor of an LLC member cannot seize LLC property to satisfy that member’s debt. The 

creditor can only attach the member’s distributional interest in the LLC because that is all the 
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member owns.”). Finally, the holder of a perfected security interest has priority over the interests 

of unsecured creditors. See White v. Funeral Fin. Sys., 2022 IL App (1st) 201385-U, ¶ 31. 

 Here, Wells Fargo recorded its mortgage secured by 5001 S. Drexel on April 23, 2014, 

assigned that recorded mortgage to Wilmington Trust on June 12, 2014, and Wilmington Trust 

recorded that assignment on June 27, 2014. (Exhibits A, B.) The mortgage assigned to Wilmington 

Trust was never released and remains of record. Accordingly, Wilmington Trust as the assignee of 

the recorded mortgage has a perfected security interest in 5001 S. Drexel. By contrast, the 

individual investors hold only their membership interests in SSDF2, which are not secured by 5001 

S. Drexel because an LLC member only owns its membership interest in that LLC, “not . . . any 

ownership interest in the property, real or personal, of the LLC.” Peabody-Waterside Dev., LLC, 

2013 IL App (5th) 120490 at  ¶ 9. Therefore, Wilmington Trust has the only secured, perfected 

security interest in 5001 S. Drexel.   

II. Wilmington Trust, as the Only Secured Claimant, is Entitled to Full Satisfaction of 

 its Secured Lien. 

 

Although the Receiver agrees Wilmington Trust holds a first priority position as to 5001 

S. Drexel as the only claimant with a secured interest in the property, he nevertheless contends that 

Wilmington Trust’s recovery should be limited to the amount of its principal, less certain hold 

backs. Specifically, the Receiver recommends Wilmington Trust’s recovery should not include 

any principal held back in reserve, or “amounts paid by Equitybuild as interest, assumption, and 

processing fees.” (Dkt. 1626 at 9.) The Receiver argues this Court has equitable authority to limit 

Wilmington Trust’s recovery in this manner. Other than with respect to the reserve of 

Case: 1:18-cv-05587 Document #: 1647 Filed: 04/10/24 Page 4 of 16 PageID #:112303



 

 5  

 

$580,376.50,1 Wilmington Trust does not agree. Equity—whether pursuant to general notions of 

the Court’s equitable discretion or pursuant to the purported Ponzi scheme presumption—does not 

authorize the Court to limit Wilmington Trust’s recovery of the entirety of its secured interest in 

5001 S. Drexel because no other claimant has a secured interest in the property’s sale proceeds.   

A. Equity does not permit the Court to limit Wilmington Trust’s recovery of its 

 secured interest.  

 

A secured creditor like Wilmington Trust is entitled to complete recovery of its secured 

interest as authorized under Illinois law. The Receiver’s assertion that the Court may override a 

secured mortgagee’s rights in the name of equity violates the fundamental precept that equity 

follows law. See, e.g., In re BNT Terminals, Inc., 1991 Bankr. LEXIS 421, *20 (Bankr. N.D. Ill. 

Feb. 21, 1991) (declining to reinstate liens “premised upon ‘basic concepts of equity’” because 

“equity follows law and [defendant’s] lawyers have failed to articulate what the basic concepts of 

equity are that the Court should apply.”); see also Proimos v. Fair Automotive Repair, Inc., 808 

F.2d 1273, 1275 (7th Cir. 1987) (considering legal entitlement to an injunction, noting “[e]quity 

is no longer granted or withheld according to the chancellor’s sensibilities and his regard for the 

uprightness of the parties.”) In fact, applying the Receiver’s recommendation would violate basic 

tenets of secured transactions law, as well as notions of fairness and equity. Wilmington Trust’s 

lien attached to the property over three years prior to any Equitybuild affiliate having any interest 

in the property and no other claimant has a secured claim—senior or subordinate—in the property. 

The Receiver’s recommendation ignores a secured lender’s most basic and essential right—that it 

will have a first priority security interest in collateral should a borrower default.  

                                                 

1 Specifically, Wilmington Trust does not contest the Receiver’s position that Wilmington Trust’s 

recovery from segregated sales proceeds should not include the $580,376.50 held back in reserve 

because Wilmington Trust is in possession of those funds and is entitled to retain them and apply 

this amount to the amount of its debt.  
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The Receiver nevertheless contends “disallowance of post-receivership interest, penalties, 

fees, and other such amounts is appropriate.” (Dk. 1626 at 12-18.) However, the authorities the 

Receiver relies on are inapposite or distinguishable.  

1. The Court does not have authority to limit Wilmington Trust’s 

  recovery of interest.  
 

The Receiver argues Wilmington Trust is not entitled to recover post-receivership interest. 

Relying on the Supreme Court’s decision in Vanston Bondholders Protective Committee v. Green, 

329 U.S. 156, 163 (1946), the Receiver explains that “[a]s a general rule, in equity receiverships, 

interest on a debtor’s obligations ceases to accrue at the inception of the proceeding.” (Dkt. 1626 

at 12 (“the Vanston Court made clear that interest may be disallowed  in a federal equity 

receivership. . .”).) But Vanston was limited to a challenge to the potential recovery of interest on 

interest—a category of interest not sought here. Id. at 162-63.2  

In any event, there are “two major exceptions” to the general rule against post-receivership 

(or bankruptcy) interest. In re Fesco, 996 F.2d 152, 155 (7th Cir 1993). As relevant here, one of 

those exceptions “allows post-petition interest for secured creditors whose security is worth more 

than the sum of the principal and all interest due” and is “codified at 11 U.S.C. § 506(b)” of the 

Bankruptcy Code. Id. at 156. Indeed, though Vanston “has never . . . been legislatively or judicially 

overruled,” it has been “superseded in the respects that section 506(b) provides.” In re Urban 

Communicators PCS Ltd. P’ship, 379 B.R. 232, 252-53 (Bankr. S.D.N.Y. 2007), rev’d on other 

grounds.  

                                                 

2 The Receiver’s other cited cases are similarly distinguishable. See SEC v. Capital Cove Bancorp 

LLC, 2015 U.S. Dist. LEXIS 174856 (C.D. Cal., Oct. 13, 2015) (limited to post-receivership 

default interest); SEC v. Capital Consultants, LLC, 2002 U.S. Dist. LEXIS 174856 (D. Or. May 

24, 2002) (concerning post-petition interest); In re Hollstrom, 133 B.R. 535, 539 (Bankr. D. Colo. 

1991) (concerning post-petition default interest); Nicholas v. United States, 384 U.S. 678 (1966) 

(concerning post-petition interest and penalties in Chapter IX bankruptcy). 
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For its part, Section 506(b), dictates that “[t]o the extent that an allowed secured claim is 

secured by property the value of which . . . is greater than the amount of such claim,” a secured 

claimant is allowed “interest on such claim, and any reasonable fees, costs, or charges provided 

for under the agreement  under which such claim arose.” 11 U.S.C. § 506(b). Section 506(b) 

applies with full force in these proceedings. Local Rule 66.1 provides “the administration of estates 

by receivers or other officers shall be similar to that in bankruptcy cases,” thus bringing Section 

506(b) reasonably into the Court’s consideration. Moreover, as the Seventh Circuit has recognized, 

“when a specific [Bankruptcy] Code section addresses an issue, a court may not employ its 

equitable powers to achieve a result not contemplated by the Code.” In re Fesco Plastics Corp., 

996 F.2d 152, 154 (7th Cir. 1993). 

Further, at least one court3 has explicitly considered whether the law permits a court to 

ignore or override state law entitlements, including the right to interest, in the name of equity in 

the context of a receivership. In re Real Prop. Located at [Redacted] Jupiter Drive, confirms courts 

do not have such broad authority. No. 2:05-CV-01013-DB, 2007 WL 7652383, 2007 U.S. Dist. 

LEXIS 65276 (D. Utah June 7, 2007); see also SEC v. Madison Real Estate Grp., LLC, 647 F. 

Supp. 2d 1271 (D. Utah 2009) (holding that a receiver takes subject to all existing liens accruing 

under state law and refusing to apply principles of equity to put the interest of unsecured creditors 

                                                 

3 To be clear, the substance of the opinion in Jupiter was drafted by a Special Master, whom the 

court appointed to determine which investors were entitled to what portion of what remained in 

the investment pool. After conducting “a de novo review of the [Special Master’s] Report and 

Recommendation and the objections to it,” the court adopted the Special Master’s report. (See In 

re Real Prop. Located at [Redacted] Jupiter Drive, No. 2:05-CV-01013-DB (D. Utah Sept. 4, 

2007), “Order Adopting the First Report and Recommendation of the Special Master,” Dkt. 272 

at 1-2.) In light of the district court’s adoption of the Special Master’s report, and for ease of 

reference, Wilmington Trust refers to the Jupiter opinion as coming from the court. 
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over secured creditors). Indeed, Jupiter offers an in-depth treatment of the role of equity in the 

context of a receivership, with specific respect to entitlement to interest.4   

Quoting the Supreme Court, Jupiter begins its analysis acknowledging it is “well-

established that a ‘receiver appointed by a federal court takes [a] property subject to all liens, 

priorities or privileges existing or accruing under the laws of the State.’” Id. at *10 (quoting 

Marshall v. New York, 254 U.S. 380, 385 (1920)). Jupiter further observes that “[j]ust as the state 

law right of Lenders to the relative priority of their liens does not change because of the creation 

of a receivership, the general rule is that the right of the Lenders to receiver interest on the loans 

that are secured by those liens also is not affected. ‘The appointment of a receiver of the property 

of the litigant by a court of equity . . . does not deprive a claim of any interest bearing rights it may 

have.’” Id. at *21 (quoting Clark on Receivers § 660 (1959)). Moreover, Jupiter recognizes that 

the “United States Constitution specifically states that contractual rights are not to be impaired” 

and “are not to be lightly disregarded.” Id. at *26. Thus having “reviewed the cases and the 

treatises,” Jupiter concludes “it appears that the applicable law is as follows: The institution of a 

receivership does not stop the running of interest contracted for by a secured party any more than 

it interferes with the priority afforded such a party by state law. A general call on the ‘equitable’ 

powers of the court is insufficient to override clear state law entitlements.” Id. at *23 (citing Grubb 

v. FDIC, 833 F.2d 222 (10th Cir. 1987) and Clark on Receivers § 660) (emphasis added).  

As in Jupiter, the Court should decline the Receiver’s invitation to disregard Wilmington 

Trust’s rights as a secured creditor under Illinois law in favor of general notions of equity. Illinois 

                                                 

4 Other district courts have favorably cited Jupiter’s discussion regarding the role of equity in the 

context of a receivership since its publication. See SEC v. Detroit Mem’l Partners, LLC, 2016 U.S. 

Dist. LEXIS 15444 (N.D. Ga. Nov. 8, 2016); SEC v. Mgmt. Solutions, 2013 U.S. Dist. LEXIS 

21552 (D. Utah Feb. 15, 2013); SEC v. Madison Real Estate Grp., LLC, 647 F. Supp. 2d 1271 (D. 

Utah 2009). 
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law is clear that the recording of a mortgage creates a security interest in real estate for the payment 

of the underlying indebtedness. See 765 ILCS 5/11 (“Such mortgage, when otherwise properly 

executed, shall be deemed and held a good and sufficient mortgage in fee to secure the payment 

of the moneys therein specified.”) (emphasis added); see also Ogle v. Koerner, 140 Ill. 170, 179 

(1892) (“A mortgage. . . vests in the party secured a lien upon the mortgaged premises” and “[b]y 

virtue of that lien the mortgagee is entitled to . . . the proceeds of the sale [of the property in 

foreclosure] applied to the payment of the debt secured.” (emphasis added)). Wilmington Trust’s 

assigned mortgage entitles it to the entirety of its secured debt as specified in its loan documents, 

which expressly impose interest. (See Exhibit D, § 2.5.) 

Further, as the only lender and claimant with a secured claim, there is no basis in equity or 

otherwise to limit Wilmington Trust’s recovery. Notwithstanding the individual investors’ 

unsecured status, the Receiver argues that “[a]dditional equitable considerations are present here 

given the fact that there are numerous unsophisticated individual lenders who were left with 

unsecured claims despite having investments that had the patina of a secured investment.” (Dkt. 

1626 at 19.) But as the Receiver also explains, the individual investors were “[p]resented [with] 

and executed” an Operating Agreement for 5001 S. Drexel LLC, which specifies any interest in 

the LLC is a membership interest. (See id. Ex 13 at p. 1, first line of agreement: “THE 

MEMBERSHIP INTERESTS DESCRIBED IN THIS AGREEMENT…”) (capitalized emphasis 

in original). Accordingly, the unsecured investors were aware of the unsecured nature of the equity 

interest they acquired from Equitybuild and, moreover, were chargeable with notice of Wilmington 

Trust’s mortgage, which encumbered the property since 2014.  

Wilmington Trust is thus entitled to interest on its loan. Wilmington Trust should be 

entitled to calculate and receive interest on the entire outstanding principal balance of the loan 
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before any proposed setoff, given that Wilmington Trust could not setoff any funds prior to this 

time. (See Dkt. 16 at 3; see also Dkt. 1626 at 14) If for any reason the Court disagrees, at a 

minimum, Wilmington Trust would be entitled to recover interest calculated on the outstanding 

principal balance of the loan after deduction of any reserves or other sums determined by the Court.  

2. The Court does not have authority to limit Wilmington Trust’s 

 recovery of other amounts specified in its mortgage, including fees.  
 

Separate from the recovery of post-receivership interest, the Receiver recommends “that 

requests for late fees, penalties (pre-payment or otherwise), attorneys[’] fees, and all such other 

costs also be denied for all claimants” “consistent with the authorities” the Receiver relies on 

regarding post-receivership interest. (Dkt. 1626 at 17.) These cases do not discuss such “other 

amounts” beyond post-receivership interest. Jupiter, however, does. 

As a threshold matter, Jupiter recognizes the “manifest inequality” between secured and 

unsecured creditors under the law. Quoting the Supreme Court, Jupiter observed that “‘to the 

extent that one debt is secured and another is not there is manifestly an inequality of rights between 

the secured and unsecured creditors, which cannot be affected by the principal of equality of 

distribution.’” Id. at *11 (quoting Ticonic Nat’l Bank, 303 U.S. at 411-12)). Indeed, this forms the 

basic right of a secured lender versus an unsecured claimant. To hold otherwise renders a security 

interest meaningless. Further, Jupiter referenced the general rule announced by the Supreme Court 

that “[w]here there are claims of different rank or dignity and there are sufficient assets of the 

estate available to pay claims of a higher rank in full interest accruing during receivership, interest 

will be paid on such claims to the date of payment, even though what remains is insufficient to pay 

claims of a lower rank.” Id. at *25 (citing Board of Comm’rs of Sweetwater County Wyo. v. 

Bernardin’s quotation of Am. Iron & Steel Mfg. Co. v. Seaboard Air Line Railway, 233 U.S. 261, 

268 (1914)).  
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Notably, the Supreme Court in Seaboard referenced First Nat’l Bank v. Ewing, 103 F. 168, 

190 (5th Cir. 1900), as a citation for the rule, which specifically extended the same logic to permit 

penalties and costs. Finally, where “[t]he facts are clear, the rights of the parties under the law 

certain, and the only real inequity is that [the defrauding party] was able to persuade [unsecured 

lenders] to give him money for his project without their demanding security . . . [t]he consequences 

may be harsh for the [unsecured lenders], but the law is clear. Equity has its limits.” Id. at *27.  

Bearing these principles in mind, the only recovery limitations Jupiter was willing to 

endorse in the name of equity were fees as among the same class of secured creditors. Specifically, 

Jupiter found “it equitable that each secured creditor only be able to recover simple interest” 

notwithstanding “that some of the lenders [in the same secured class] are contractually entitled to 

additional penalties.” 2007 U.S Dist. LEXIS 65276 at *28 (emphasis added). Accordingly, Jupiter 

supports the principle that secured lenders should recover all amounts to which they are 

contractually entitled, including all fees and other amounts, over unsecured claimants who have 

“manifestly [unequal] rights . . . which cannot be affected by the principal of equality of 

distribution.” Id. at*11 (quoting Ticonic Nat’l Bank, 303 U.S. at 411-12)). This makes sense 

because Wilmington Trust, a secured creditor, is in a separate creditor class than the unsecured 

investor creditors. 

Consistent with the logic of Jupiter, Section 506(b) also requires a secured claimant such 

as Wilmington Trust to receive all amounts due under its loan agreement, up to the amount of its 

secured collateral. See 11 U.S.C. § 506(b); see also In re Cella III, LLC, 625 B.R. 19, 25–26 

(Bankr. E.D. La. 2020) (holding secured creditors are secured and entitled to recover interest up 

to the value of the property); In re Croatan Surf Club, LLC, No. 11-00194-8-SWH, 2012 Bankr. 

LEXIS 2369, at *6 (Bankr. E.D.N.C. May 25, 2012) (holding same); In re Broomall Printing 
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Corp., 131 B.R. 32, 35–37 (Bankr. D. Md. 1991) (holding same); Liberty Nat. Bank & Tr. Co. of 

Louisville v. George, 70 B.R. 312, 313 (W.D. Ky. 1987) (holding same).  

Wilmington Trust has the only secured interest in the property and its Loan Agreement 

specifies the debt secured by its loan. (See Exhibit D, §§ 2.5-2.7; 16.5-16.6.) Thus, consistent with 

the “general theme [that] seems to ground all the case law and the treatises on receiverships” that 

“equity can be relied upon as a basis for declining to make minute calculations of legal rights in 

the face of overriding complexity and a lack of certainty regarding the facts,” does not apply here 

where Wilmington Trust’s rights are clear as a matter of law. See Jupiter, 2007 U.S. Dist. LEXIS 

65276, at *26-27. Accordingly, Wilmington Trust is entitled to recover its entire secured interest—

including principal, interest, and all amounts and fees as articulated in the Loan Agreement—in 

5001 S. Drexel.  

B. The Receiver Has Not Met His Burden Of Proving That The Ponzi Scheme 

 Presumption Applies As To Wilmington Trust’s Loan.  

 

The Receiver improperly assumes the Ponzi scheme presumption applies to trigger the so-

called “netting rule.” See In re Taneja, 2012 Bankr. LEXIS 3554, *14 (Bankr. E.D. Va. July 30, 

2012) (“A party seeking to raise a [Ponzi scheme] presumption has the burden of proving the 

predicate facts that give rise to the presumption.”). Specifically, the Receiver concludes “[w]ith 

the Cohens having implemented a Ponzi scheme,” the “netting rule” applies, pursuant to which 

“amounts transferred by the Ponzi scheme perpetrator to the investor are netted against the initial 

amounts invested by that individual.” (Dkt. 1626 at 18.)  

In support of his argument, the Receiver cites two cases purporting to support the notion 

that netting should apply without the Receiver having met his burden of proof. (Dkt. 1626 at 18-

19.) But both of these cases analyze whether netting was appropriate assuming proof and 

application of the applicable Uniform Fraudulent Transfer statute had already been established. 
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See Scholes v. Lehmann, 56 F.3d 750, 757-58 (7th Cir. 1995) (analyzing whether netting was 

appropriate by applying predecessor statute to Illinois Uniform Fraudulent Transfer Act, 740 ILCS 

160, while also discussing analysis under current statute); Donell v. Kowell, 533 F.3d 762 (9th Cir. 

2008) (analyzing netting while applying California’s Uniform Fraudulent Transfer Act). Indeed, 

to establish the Ponzi scheme presumption “the Receiver must prove that a Ponzi scheme existed.” 

SEC v. Mgmt. Solutions, Inc., 2013 U.S. Dist. LEXIS 120277, *26 (D. Utah Aug. 22, 2013).  

To meet this burden, the Receiver “must prove by a preponderance of the evidence the sine 

qua non of a Ponzi scheme: that returns to earlier investors were paid by funds from later 

investors.” Id. at *66. Critically, “[a]n effort to apply such a ‘Ponzi presumption’ in all securities 

fraud cases which have some Ponzi scheme characteristics is inappropriate.” Id. at *70 (emphasis 

in original). “[P]roposed blanket finding[s]” that a Ponzi scheme existed in complex cases such as 

this where “it is difficult to characterize all of [the] transactions as Ponzi-related” may unfairly 

“penalize innocent action . . . not for Ponzi-related and inappropriate action on their part, if any, 

but for the [Cohens’] actions, not their own.” Id. at *70-71 (emphasis added). Accordingly, the 

“time, context, the nature of the specific transactions, and the knowledge of the parties” need “to 

be examined on an individual basis” before the Receiver has met his burden to establish the 

existence of a Ponzi scheme. Id. at *82. The Receiver has stated numerous times that this 

receivership is complex and involves numerous properties, parties, and entities. Allowing the 

Receiver to summarily conclude that the Ponzi-scheme presumption applies without meeting his 

burden contradicts the purpose and requirements of the Ponzi presumption.  

The Receiver has not undertaken the requisite analysis to prove by a preponderance of the 

evidence that Wilmington Trust’s transaction, which was made in 2014 to a prior mortgagor and 

later assumed by an Equitybuild entity, was Ponzi-related, nor has the Receiver even disclosed any 
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intent to pursue an avoidance claim on 5001 S. Drexel. Instead, the Receiver contends the “Court 

has repeatedly found that the Cohens engaged in [a] Ponzi scheme,” referencing the Cohens’ 

consent judgment and a handful of facts specific to properties unrelated to Group 5 or 5001 S. 

Drexel. (See Dkt. 1626 at 20.) This purported evidence is insufficient to meet his burden. While 

the Cohens’ consent judgment is potentially sufficient to establish proof the Cohens engaged in 

some Ponzi activity,5 it does not obviate the need for “examin[ation] on an individual basis” as “to 

intervening objectors and others who may be subject to claw back,” such as Wilmington Trust. 

Management Solutions, 2013 U.S. Dist. LEXIS 120277 at *72. Similarly, evidence of Ponzi-like 

activity in relation to other transactions does not suffice. As the court in Management Solutions 

described: 

Burdensome as it may be, fairness demands individual examination. Due process 

does as well. Presumption is but a tool. It is not a shortcut or substitute for proof. 

In the finding of Ponzi schemes, it is applicable where appropriate and if not, then 

proof of inappropriate activity on the part of a target, not the mere affixing of a 

label by the Receiver, is required. 

 

Id. at *82.  

 Accordingly, “[l]imiting distributions on [5001 S. Drexel] to the return of principal less 

any amounts already recovered from Equitybuild” is premature given that the Receiver has not 

met his burden in establishing the Ponzi scheme presumption applies under the Illinois Uniform 

                                                 

5 Management Solutions noted that the Ponzi scheme presumption “finding requested by the 

Receiver [wa]s unnecessary [as to the individual defendants charged with Ponzi scheme activity 

by the SEC] because of their agreements with the SEC and the final consent judgments entered by 

the Court,” 2013 U.S. Dist. LEXIS 120277 at *72, but, as to non-parties, consent judgments are 

not admissible evidence of the allegations stated therein. See, e.g., Carpenters Health & Welfare 

Fund v. The Coca-Cola Co., 2008 U.S. Dist. LEXIS 112503, *14 (N.D. Ga. Apr. 23, 2008) (a 

consent judgment “falls squarely into the class of evidence deemed inadmissible pursuant to Rule 

408”). This rule serves the “high public policy value of encouraging entities . . . to settle their 

disputes with . . . governmental agencies,” and avoids the “chilling effect” that “would likely” 

result from admitting the consent judgment as evidence of wrongdoing by private litigants. Id. at 

*3. 
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Fraudulent Transfer Act, 740 ILCS 160 et seq., to the reserves and distributions made to 

Wilmington Trust in connection with 5001 S. Drexel to trigger the “netting rule.” (Dkt. 1626 at 

21.)  

In any event, the time for the Receiver to disclose a fraudulent transfer claim against 

Wilmington Trust has passed. (See Dkt. 1544, 1580.) Without the disclosure of a claim against 

Wilmington Trust under the Illinois Uniform Fraudulent Transfer Act, 740 ILCS 160, or otherwise, 

the Receiver cannot meet his burden to prove such a claim as required to trigger the “netting rule” 

and, in any case, the Receiver’s cited case law is inapplicable. Under such circumstances, the 

netting rule should not apply to Wilmington Trust’s secured claim.   

 

CONCLUSION 

For the aforementioned reasons, Wilmington Trust’s assigned mortgage interest in 5001 S. 

Drexel is the only secured interest in that property and Wilmington Trust is therefore entitled to 

priority as a matter of law. As the only secured claimant, Wilmington Trust is further entitled to 

receive the funds liquidated by the Receiver’s sale of 5001 S. Drexel in the full amounts secured 

by its mortgage, as specified in its loan documents. See, e.g., Wilmington Trust’s Proof of Claim, 

at 125; see also Exhibit D.  

Dated: April 10, 2024      Respectfully submitted, 

 

/s/ Andrew R. DeVooght   

Andrew R. DeVooght 

Alexandra J. Schaller  

LOEB & LOEB LLP 

321 N. Clark St., Ste. 2300 

Chicago, IL 60654 

Telephone: (312) 464-3100 

Facsimile: (312) 464-3111 

adevooght@loeb.com  

aschaller@loeb.com  
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Edward S. Weil  

Todd Gale 

Brett J. Natarelli 

DYKEMA GOSSETT PLLC 

10 South Wacker Drive, Ste. 2300  

Chicago, IL 60606 

Telephone: (312) 876-1700 

Facsimile: (888) 828-6441  

eweil@dykema.com 

tgale@dykema.com 

bnatarelli@dykema.com 

 

 

Attorneys for Claimant Wilmington Trust, 

National Association, as Trustee for the 

Registered Holders of Wells Fargo 

Commercial Mortgage Trust 2014-LC16, 

Commercial Mortgage Pass Through 

Certificates Series 2014-LC16 
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