
 

   

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 

UNITED STATES SECURITIES AND 

EXCHANGE COMMISSION, 

 

Plaintiff, 

 

v. 

 

EQUITYBUILD, INC., et al., 

 

Defendants. 

  

 

Case No. 1:18-cv-5587 

 

Hon. Manish S. Shah 

 

Magistrate Judge Young B. Kim 

 

 

 

 

POSITION STATEMENT OF CLAIMANT  

MIDLAND LOAN SERVICES (PROPERTY 49, 7300-04 ST. LAWRENCE AVENUE) 

 

Claimant Midland Loan Services, a Division of PNC Bank N.A., as servicer for 

Wilmington Trust, N.A., as Trustee for the Benefit of Corevest American Finance 2017-1 Trust 

Mortgage Pass Through Certificates (“Midland”), pursuant to Docket Entries 941, 1551, and 1614, 

submits this Position Statement regarding the Group 5 property located at 7300-04 St. Lawrence 

Avenue (“7300 Lawrence”).   

RELEVANT FACTUAL BACKGROUND 

Midland is a claimant holding a perfected security interest in 7300 Lawrence, as the 

assignee of a mortgage recorded with the Cook County Recorder of Deeds on June 28, 2017. 

(Exhibit A.) That mortgage secured a loan in the amount of $1,491,000 issued by lender Colony 

American Finance Lender LLC to borrower EB South Chicago 3 LLC.1 Id. On October 31, 2017, 

                                                 

1 This loan was cross-collateralized among six properties for which EB South Chicago 3 LLC was 

the borrower. Four of the other properties have settled out of the Receivership (Properties 45-48); 

the one remaining property, Property 50, remains pending and is in Group 6. The cross-

collateralization language of the applicable mortgage indicates that Midland is entitled to collect 

the full balance for the entire loan against any one property individually. (See e.g., Exhibit A at 

§ 7.01(d)(ii) (“Mortgagee shall be entitled to elect to proceed against any or all of the Real 

Property,” defined on page 30 as Properties 45-50).) Accordingly, Midland rejects the Receiver’s 
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that mortgage was assigned to Wilmington Trust. That assignment was recorded on December 29, 

2017. (Exhibit B.)2 Midland is Wilmington Trust’s servicer for the 7300 Lawrence loan.3 At the 

time of its assignment, and at all times prior to these receivership proceedings, Midland had no 

knowledge, constructive, actual, or otherwise, that Equitybuild or its affiliates were engaged in 

any fraud or wrongdoing of any kind, including in relation to 7300 Lawrence.  

The individual investor claimants assert security interests in 7300 Lawrence through a 

$618,603 mortgage recorded on November 17, 2015. (See Dkt. 1626, Exhibit 9 (“Equitybuild 

Mortgage”).) The recorded mortgage lists “EquityBuild Finance LLC” as the lender and 

“EquityBuild, Inc.” as the borrower. Id. The mortgage attached to the recording indicates “This 

Security Instrument is given to The Persons Listed on Exhibit A to the Mortgage C/O Equitybuild 

Finance, LLC.” Id. at 2. This mortgage interest was never released. (Dkt. 1626 at 2.) Though the 

mortgage is stamped as recorded with the Cook County Recorder of Deeds, it does not appear in 

the chain of title in the Cook County Recorder of Deeds’ records. (See Declaration from M. Napoli, 

Exhibit F.) Further, all but one of the individual lenders listed on “Exhibit A” rolled over their 

loans into another investment, thus relinquishing their secured interests in 7300 Lawrence.  

                                                 

recommendation to provide “allocations” by property. (See Dkt. 1626 at 3, Exhibit 5 (“Allocated 

to 7300-04 St Lawrence Avenue,” “Allocated to Property”).) 

 Further, in no case is the “allocation” of principal by property less than the segregated 

proceeds reportedly available for distribution in the Group 5 properties, and which the Receiver 

recommends Midland is entitled to receive. The Court therefore need not consider the legal or 

mathematical impact of cross-collateralization at this time, but Midland reserves all rights to seek 

full recovery against any property in each cross-collateralization should it become apparent that 

segregated proceeds are available to do so or on any other ground that becomes apparent to 

Midland during Group 6 proceedings (though the segregated proceeds appear to be less than the 

allocation amounts Midland predicts the Receiver would assign to Group 6 properties as well). 

2 The mortgage was assigned to Wilmington Trust after a series of assignments. (See Exhibits C-

E, and Exhibit B). 

3 For ease of reference, references to “Midland” in this brief are inclusive of Wilmington Trust 

unless otherwise specified.    
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On March 20, 2024, the Receiver filed his Submission to assist the Court in resolving the 

Group 5 claims asserted against four properties, including 7300 Lawrence. (Dkt. 1626.) As to 7300 

Lawrence, the Receiver recommends that a single investor lender’s claim—specifically SD Roth 

IRA Miss Property, LLC’s (“Miss Property”) $3,627.68 claim less $1,258.56 in interest, for a total 

of $2,369.02—has priority over Midland’s claim and that Midland’s claim is in second position. 

(Id. at 2.) For the reasons that follow, Midland does not contest the Receiver’s priority 

recommendation and accepts the Receiver’s proposed distribution for purposes of efficient 

resolution of claims against 7300 Lawrence.  

ARGUMENT 

I. Midland Does Not Contest the Receiver’s Priority Recommendation.  

 

The Receiver recommends that all but one of the individual investors listed in the 

Equitybuild Mortgage documents relinquished their secured interest in the property “by agreeing 

to roll their loan to another investment.” (Dkt. 1626 at 3.) Specifically, the Receiver contends that 

one individual investor—Miss Property—retained a remaining secured interest of $3,627.58 in 

7300 Lawrence (inclusive of interest), and should be paid only the principal of its secured interest, 

$2,369.02. Id.   

The priority of parties’ respective security interests is a question of law. Travelers Ins. Co. 

v. First Nat’l Bank, 250 Ill. App. 3d 641, 644-45 (1st Dist. 1993). Generally, to ensure that a party 

has a first priority security interest, the party’s interest must be first to attach and/or be perfected. 

See USS-UPI, LLC v. Millenia Prods. Grp., Inc., 2023 IL App (3d) 220283-U, ¶ 14. With respect 

to mortgages, Illinois’ Conveyances Act codifies the long-standing rule that a mortgage “becomes 

effective when it is recorded.” Firstmark Standard Life Ins. Co. v. Superior Bank FSB, 271 Ill. 

App. 3d 435, 439 (1st Dist. 1995) (citing 765 ILCS 5/30). Likewise, recording a mortgage creates 
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a mortgage lien in the first instance. 735 ILCS 5/15-1301. The Conveyances Act further establishes 

Illinois as  

a race-notice jurisdiction, which means that the first to record, without notice, has 

superior rights to those who record later. . . . The reason for this is that the first to 

give notice of its lien on real property has the senior lien, and, by recording the 

mortgage with the recorder of deeds, the individual filing that mortgage is said to 

give ‘constructive notice’ of its lien to all others. 

In re Bruder, 207 B.R. 151, 156 (N.D. Ill. Bankr. 1997) (citations omitted). The “underlying 

principle regarding priority of mortgage liens is that the first party to give notice of its lien on real 

property has the senior lien. Thus, where any party has actual or constructive notice of a prior lien, 

it will ordinarily take subject to that lien.” Skidmore, Owings & Merrill v. Pathway Financial., 173 

Ill. App. 3d 512, 514 (3d Dist. 1988). 

It is further well established that “the assignee of the debt, takes the security by the 

assignment, in the same condition, and to the extent it was held by the payee, at the time of the 

assignment, as a security for the debt assigned, and succeeds under it, to all the rights of the 

assignor.” Sargent v. Howe, 21 Ill. 147, 149-50 (1859) (“There can be no question of the payee or 

assignee, to foreclose a mortgage given to secure the payment . . .”).  

Here, due to the relatively small amount available for distribution and for purposes of 

efficient resolution of the claims against 7300 Lawrence, Midland does not contest4 the Receiver’s 

recommendation that Miss Property has a first position secured interest in 7300 Lawrence.5 

                                                 

4 To be clear, by not contesting the Receiver’s priority recommendation Midland is not waiving 

and expressly reserves any arguments it may have on similar grounds as to other claimants and 

properties. 

5 Midland notes that although it does not contest the Receiver’s priority recommendation, it is not 

clear that Miss Property in fact retained any security interest in 7300 Lawrence. Specifically, in 

July 2017, Miss Property executed an Amended and Restated Unsecured Promissory Note through 

which Miss Property agreed to terminate the October 9, 2015 secured note, eliminate its secured 

interest in 7300 Lawrence, and replace the note with a principal amount of $2,996.42 in exchange 

for a $3,627.58 payment from Equitybuild. (See Exhibit G.) While the Receiver contends that the 
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However, to the extent the Court disagrees with the Receiver’s recommendation and concludes 

other individual investors, other than Miss Property, have secured first priority claims to 7300 

Lawrence, Midland alternatively asserts it has priority to the funds liquidated by the Receiver’s 

sale of 7300 Lawrence because the individual investors’ earlier mortgage (the basis of any 

purported security interest) was mis-indexed, and does not appear in the chain of title for 7300 

Lawrence. (See Exhibit F.) As a result, Midland did not have actual or constructive notice of the 

prior mortgage and took its mortgage assignment in good faith.  

For the reasons stated, and assuming the Court agrees with the Receiver’s priority 

recommendation, Midland does not contest the Receiver’s priority recommendation. 

II. Though Secured Claimants, including Midland, Are Entitled to Full Satisfaction of 

 their Secured Liens, Midland Accepts the Receiver’s Distribution Recommendation. 

 

The Receiver concludes the amount of Miss Property’s secured claim on 7300 Lawrence 

is $3,627.58, but recommends Miss Property receive a distribution of $2,369.02—which is the 

remaining $3,627.58 of Miss Property’s secured claim, less $1,258.56 in interest. (Dkt. 1626 at 3.) 

After making the distribution on Miss Property’s claim, the Receiver recommends that the balance 

of the funds held in the property account for 7300 Lawrence “be used to repay most of the portion 

of Midland’s mortgage.” (Id.) Specifically, the Receiver recommends Midland receive its 

principal, less certain hold backs including interest and fees. (See id. at Exhibit 5.) The Receiver 

argues this Court has equitable authority to limit Midland’s recovery in this manner. Midland does 

                                                 

$3,627.58 payment was never made, nothing in the amended and restated promissory note 

conditions the release of Miss Property’s mortgage interest on receipt of that payment. (Id.) Miss 

Property is therefore arguably an unsecured creditor even with respect to the amount the Receiver 

recommends it receive. 
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not agree with the Receiver on this point. Equity does not authorize the Court to limit Midland’s 

recovery of its secured interest in 7300 Lawrence. 6  

However, given the limited funds available for distribution, solely for purposes of resolving 

the claims against 7300 Lawrence, Midland accepts the Receiver’s distribution recommendation. 

Specifically, Midland accepts the Receiver’s recommendation that Miss Property should receive a 

distribution of $2,369.02,7 with the balance of the funds available in the 7300 Lawrence account 

going to satisfy Midland’s secured interest in 7300 Lawrence. 

CONCLUSION 

For the aforementioned reasons, Midland, as the only remaining secured claimant after 

Miss Property, is entitled to receive the balance of the funds liquidated by the Receiver’s sale of 

7300 Lawrence.  

                                                 

6 A secured creditor like Midland is entitled to complete recovery of its secured interest as 

authorized under Illinois law. The notion that the Court may override a secured mortgagee’s rights 

in the name of equity violates the fundamental precept that equity follows law. See, e.g., In re BNT 

Terminals, Inc., 1991 Bankr. LEXIS 421, *20 (Bankr. N.D. Ill. Feb. 21, 1991) (declining to 

reinstate liens “premised upon ‘basic concepts of equity’” because “equity follows law and 

[defendant’s] lawyers have failed to articulate what the basic concepts of equity are that the Court 

should apply.”); see also Proimos v. Fair Automotive Repair, Inc., 808 F.2d 1273, 1275 (7th Cir. 

1987) (considering legal entitlement to an injunction, noting “[e]quity is no longer granted or 

withheld according to the chancellor’s sensibilities and his regard for the uprightness of the 

parties.”). Further, at least one Special Master’s recommendation (adopted in full by the court) has 

explicitly considered whether the law permits a court to ignore or override state law entitlements, 

including the right to interest, in the name of equity in the context of a receivership. In re Real 

Prop. Located at [Redacted] Jupiter Drive, confirms courts do not have such broad authority. No. 

2:05-CV-01013-DB, 2007 WL 7652383, 2007 U.S. Dist. LEXIS 65276, *10 (Utah D. Ct. Jun. 7, 

2007) (“It is well-established that a ‘receiver appointed by a federal court takes [a] property subject 

to all liens, priorities or privileges existing or accruing under the laws of the State.”) (quoting 

Marshall v. New York, 254 U.S. 380, 385 (1920)). Similarly, though not applicable here given the 

limited funds available for distribution, the Receiver has not met his burden of proof that the Ponzi 

scheme presumption applies to Midland’s loan such that the “netting rule” would apply to limit 

recovery of Midland’s principal. See SEC v. Mgmt. Solutions, Inc., 2013 U.S. Dist. LEXIS 120277 

(D. Utah Aug. 22, 2013).  

7 Assuming the Court agrees Miss Property is a secured claimant, Miss Property would similarly 

be entitled to recovery of its entire secured interest, not limited to the principal.   
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Dated: April 10, 2024      Respectfully submitted, 

 

/s/ Andrew R. DeVooght   

Andrew R. DeVooght 

Alexandra J. Schaller  

LOEB & LOEB LLP 

321 N. Clark St., Ste. 2300 

Chicago, IL 60654 

Telephone: (312) 464-3100 

Facsimile: (312) 464-3111 

adevooght@loeb.com  

aschaller@loeb.com  

 

Edward S. Weil  

Todd Gale 

Brett J. Natarelli 

DYKEMA GOSSETT PLLC 

10 South Wacker Drive, Ste. 2300  

Chicago, IL 60606 

Telephone: (312) 876-1700 

Facsimile: (888) 828-6441  

eweil@dykema.com 

tgale@dykema.com 

bnatarelli@dykema.com 

 

 

Attorneys for Claimant Midland Loan 

Services, a Division of PNC Bank N.A., as 

servicer for Wilmington Trust, N.A., as 

Trustee for the Benefit of Corevest 

American Finance 2017-1 Trust Mortgage 

Pass Through Certificates 
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Amortized Note          Lender’s Initials: _______ 

28984237.2 

Amended and Restated Unsecured Promissory Note  

(Installment Payments) 

Borrower: EquityBuild, Inc. 

1083 N Collier Blvd. #132 

Marco Island, FL 34145 

(“Borrower”) 

 

Lender: __________________________ 

C/O EquityBuild Finance, LLC (Loan Servicer) 

  ____________________________  (address) 

  ____________________________   (city, state, zip) 

  (“Lender”) 

This Amended and Restated Unsecured Promissory Note (this “Note”) 

amends, restates, replaces and supersedes in all respects that certain secured 

Promissory Note (the “Prior Note”) dated ____________ _____, 20____ between 

Borrower and Lender that was secured by that certain piece of real property 

located at ___________________________________________________  (the 

“Property”) pursuant to a real property mortgage filed in the real property 

records (the “Prior Mortgage”). Lender acknowledges and has consented (and by 

execution hereof, evidences such consent) to (i) the termination of the Prior 

Mortgage, (ii) the elimination of a security interest in favor of the Lender on the 

Property pursuant to the Prior Mortgage, and (iii) the amending, restating, 

replacing and superseding of the Prior Note pursuant to this Note in the amount 

set forth below as the Principal Amount in exchange for the payment by 

Borrower to Lender of an amount equal $___________________ as a reduction 

DocuSign Envelope ID: F4EE14CF-C923-4EB7-9B06-557706FD0A12

9th

Plano, TX 75093

SD ROTH MissProperty LLC

7304 S St. Lawrence Ave., Chicago, IL 60619

5068 West Plano Pkwy. #300

October

3,627.58

15
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Amortized Note          Lender’s Initials: _______ 

28984237.2 

in the principal amount of the Prior Note upon the refinancing of the Property 

with a new senior secured lender who will have a first priority secured position in 

the Property. The parties acknowledge that the Property is not securing this 

Note, as it did the Prior Note. The Borrower was unable to pay the Prior Note as 

it came due and, in lieu of foreclosure procedures on the Property and the risk 

that the foreclosure process would yield less proceeds to Lender in respect of the 

outstanding balance on the Prior Note, Lender has consented to the refinancing 

of the Property with a new senior secured lender whereby the new senior 

secured lender acquires a security interest in the Property and, where such new 

senior secured lender will not allow any additional collateral security interest to 

be granted in the Property, the Lender retains an unsecured obligation from 

Borrower as evidenced by this Note, and the proceeds from such refinancing are 

used to reduce the outstanding balance owed on the Prior Note to the amount 

outstanding on this Note. 

I. Promise to Pay 

Borrower agrees to pay Lender the total amount of $_____________________ 

(the “Principal Amount”), together with interest payable on the unpaid principal 

at the rate of _____% per annum.   

Payment will be delivered to Lender at: 

Address listed above: ___ 

Bank account on file: ___ 

Other: 

________________________________________________________________ 

 

II. Repayment 

The Principal Amount and any accrued but unpaid interest will be repaid in 

equal installments of $________________________ made every Month.  The 

DocuSign Envelope ID: F4EE14CF-C923-4EB7-9B06-557706FD0A12

10.00

138.27

X

2,996.42
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Amortized Note          Lender’s Initials: _______ 

28984237.2 

first payment will be due on _______________. All subsequent payments will 

be due on the first of the month and the final payment shall be due and 

payable on _________ (the “Maturity Date”).  All payments shall be first 

applied to interest and the balance to the Principal Amount.  Borrower shall 

have the right to prepay the Principal Amount and all accrued and unpaid 

interest thereon at any time. 

 

III. Late Payment Fees 

If Borrower defaults in payment by more than 15 days after the time set forth 

herein, then Borrower shall pay an additional late fee in the amount of $50 a 

month. 

 
IV. Additional Costs 

In case of default in the payment of any principal or interest of this Promissory 

Note, Borrower will pay to Lender such further amount as will be sufficient to 

cover the cost and expenses of collection, including, without limitation, 

reasonable attorney's fees, expenses, and disbursements.  These costs will be 

added to the outstanding principal and will become immediately due.   

 

V. Transfer of the Promissory Note 

Borrower hereby waives any notice of the transfer of this Note by Lender or by 

any subsequent holder of this Note, agrees to remain bound by the terms of 

this Note subsequent to any transfer, and agrees that the terms of this Note 

may be fully enforced by any subsequent holder of this Note. 

 

VI. Amendment; Modification; Waiver 

No amendment, modification or waiver of any provision of this Promissory Note 

or consent to departure therefrom shall be effective unless by written 
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agreement signed by both Borrower and Lender.  

 

VII. Successors 

The terms and conditions of this Promissory Note shall inure to the benefit of 

and be binding jointly and severally upon the successors, assigns, heirs, 

survivors and personal representatives of Borrower and shall inure to the 

benefit of any holder, its legal representatives, successors and assigns. 

 

VIII. Breach of Promissory Note 

No breach of any provision of this Promissory Note shall be deemed waived 

unless it is waived in writing.  No course of dealing and no delay on the part of 

Lender in exercising any right will operate as a waiver thereof or otherwise 

prejudice Lender's rights, powers, or remedies.  No right, power, or remedy 

conferred by this Promissory Note upon Lender will be exclusive of any other 

rights, power, or remedy referred to in this Note, or now or hereafter available 

at law, in equity, by statute, or otherwise.   

 

IX. Governing Law 

The validity, construction and performance of this Promissory Note will be 

governed by the laws of Florida, excluding that body of law pertaining to 

conflicts of law.  Borrower hereby waives presentment, notice of non-payment, 

notice of dishonor, protest, demand and diligence. 

 

[Remainder of this page is intentionally blank. Signatures appear on the following page.]
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The parties hereby indicate by their signatures below that they have read and 

agree with the terms and conditions of this agreement in its entirety. 

 

Borrower Signature: ______________________________________ 

Name:   Jerry Cohen, President 

Date:     

Lender Signature:  ______________________________________ 

Name: 

Date:  
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