
238033917.4 
214116-10075 

 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
UNITED STATES SECURITIES AND 
EXCHANGE COMMISSION, 
 

Plaintiff, 
 

v. 
 
EQUITYBUILD, INC., et al., 
 

Defendants. 

  
 
Case No. 1:18-cv-5587 
 
Hon. Manish S. Shah 
 
Magistrate Judge Young B. Kim 
 
 
 

 
THOROFARE’S GROUP 2 REPLY POSITION STATEMENT  

FOR 6949-6959 S. MERRILL (PROPERTY NO. 101) 
 

Thorofare Asset Based Lending REIT Fund IV, LLC (“Thorofare”) holds the only recorded 

lien against the Group 2 property located at 6949-6959 S. Merrill, Chicago, Illinois (the “Merrill 

Property”).  As a matter of state and federal law, that recorded lien creates a first priority claim 

against the net proceeds of sale of the Merrill Property (the “Net Proceeds”).  Capital Investors 

LLC1 (“CI”) asserts otherwise on baseless equitable grounds.  Although the Receiver 

acknowledges Thorofare’s lien priority, it too relies on unsupported equitable arguments to 

recommend a reduction in the amount of Thorofare’s lien.  This Court should reject both challenges 

and order the Net Proceeds to be disbursed to Thorofare.   

ARGUMENT  

As set forth in Thorofare’s Position Statement (Dkt. 1554), Thorofare recorded a purchase 

money mortgage against the Merrill Property on September 14, 2017, the proceeds of which were 

used to purchase the Merrill Property.  The Receiver acknowledges that Thorofare has the only 

                                                 
1In its Position Statement, CI identified itself as “Capital Investors, LLC; 6951 S. Merrill 

Fund I LLC (d/b/a Capital Investors, LLC).”  (Dkt. 1560 at 1).  CI was the only one of the four 
other competing claimants to file a Position Statement. 
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recorded lien against the Merrill Property and is entitled to a first priority distribution of the Net 

Proceeds.  (Dkt. 1571 at 10-11).   

CI does not have a recorded claim against the Merrill Property.  Instead, CI admits that “In 

relation to Merrill, Cl's interest was characterized as an equity interest.”  That interest not 

only post-dates the making of Thorofare’s mortgage2, but was made with actual knowledge of 

Thorofare’s recorded mortgage3 and was supposed “to be used to pay off any institutional loans 

on the property.” (Dkt. 1560 at 1). 

Notwithstanding, CI seeks priority over, or at least parity with, Thorofare in the distribution 

of the Net Proceeds, arguing (without foundation or legal support) that if Thorofare had “done a 

proper investigation into [Equitybuild] and the Cohens, [Thorofare] would likely have seen the 

issues underlying the ponzi [sic] scheme.” (Dkt. 1560 at 2.).  Based on similar unsupported 

allegations, the Receiver recommends that Thorofare’s recovery should be limited to its principal 

and subject to the “netting rule.” For the following reasons, these arguments lack merit. 

I. There is No Evidence that Thorofare was on Notice of EquityBuild’s Scheme. 

In Illinois, “the first to record, without notice, has superior rights to those who record later.” 

In re Bruder, 207 B.R. 151, 156 (N.D. Ill. Bankr. 1997) (citations omitted).  A “purchaser is placed 

on ‘inquiry notice’ when facts revealed in the title search process would cause a reasonable 

individual to think twice about completing the transaction.” Stump v. Swanson Dev. Co. LLC, 2014 

IL App (3d) 110784 ¶ 104.  As such, a mortgagee’s constructive notice is based on matters found 

                                                 
2 According to CI’s Proof of Claim, its investment was made over a period of time 

beginning no earlier than November 12, 2017 (Dkt. #1554 at 4). 
3 CI’s Proof of Claim contained a pro forma title policy and grantor/grantee search that 

disclosed Thorofare’s recorded mortgage (Dkt. #1554 at 4). 
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in the public real estate records, not facts that can be obtained through searches of other publically 

available information.  Both CI and the Receiver fail to point to any such record facts. 

For its part, after describing Thorofare as a sophisticated lender and summarizing the 

SEC’s Complaint against the Cohens, CI does nothing more than conclude that “Given the blatant 

issues noted by the SEC in the complaint, and Thorofare's experience in the industry, it is 

hard to believe that Thorofare was not at least on inquiry notice of EB's scheme.”  (Dkt. 1560 

at 2.).   

CI’s purported disbelief and theoretical Google searches are not the standard by which 

mortgage lenders are judged.4  Quite simply, CI’s conclusion of law, without any factual basis – 

from the public real estate record or otherwise – does not merit consideration.  See R.J.R. Servs., 

Inc. v. Aetna Cas. & Sur. Co., 895 F.2d 279, 280–81 (7th Cir. 1989). 

Similarly, the Receiver’s reference to a single email between Thorofare employees 

concerning a 24-year old, 2-week long “fugitive from justice” offense does not provide factual or 

legal support for the Receiver’s argument that “having done due diligence that revealed sketchy 

business practices by EquityBuild and their owners, as a matter of equity, Thorofare’s recovery 

should be limited to its principal investment lost as a result of the EquityBuild Ponzi scheme.”  

(Dkt. 1571 at 10-11, citing Receiver Exs. 13-15.)  

Respectfully, the Receiver’s argument is a gross overstatement and misleading.  The 

“fugitive from justice” comment refers to a background check obtained by Thorofare that reported 

on a 24-year old case against Jerome Cohen that lasted for only two weeks.  In particular, the 

background check reported that “Research identified a felony case #11-1993-CF-001754-

                                                 
4Further, even if Thorofare could be charged with knowledge of facts theoretically 

available through internet searches, the same holds true for CI, further undermining the notion that 
it is are entitled to assert priority over Thorofare’s recorded mortgage lien. 
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AXX-XX filed in Collier County, Florida against "Jerome Harvey Cohen" on November 

3, 1993. The Docket Sheet identified the offense as "fugitive from justice" warrant that 

originated in Philadelphia, Pennsylvania. The offense date is listed as November 1, 1993. 

The case was dismissed on November 15, 1993.”  (Dkt. 1571 at 55) (emphasis supplied). 

In fact, as the nearby documents produced in the Group 2 discovery revealed, Thorofare 

did “investigate further.” See Stump, 2014 IL App (3d) 110784 at ¶ 104. After the background 

check revealed outstanding tax liens, a felony matter, and 20+ year old bankruptcy filings by 

Cohen (Dkt. 1571 at 58), Equitybuild provided Letters of Explanation to Thorofare, at Thorofare’s 

request. (see Ex. 1 hereto, THOROFARE_JUNEWAY0009078.) These letters explained (1) the 

tax liens were related to loans Cohen co-guaranteed for a family member, who failed to keep 

current on the taxes unbeknownst to Cohen (see Ex. 2 hereto, 

THOROFARE_JUNEWAY0009081); (2) the felony matter was based on a miscommunication 

concerning Cohen’s move to Florida, and the felony charge was dropped after Cohen learned of 

and promptly resolved the matter (Ex. 3 hereto, THOROFARE_JUNEWAY0009083); and (3) the 

bankruptcy filing related to the same loans Cohen co-guaranteed with his family member and after 

all lenders were satisfied, Cohen concluded his dealings with the family member approximately 

17 years prior (Ex. 4 hereto, THOROFARE_JUNEWAY0009082).  

Accordingly, before making its mortgage loan, Thorofare received explanations for each 

questioned aspect of Cohen’s background. Importantly, and contrary to the Receiver’s assertion, 

none of the explanations “uncovered additional issues associated with the Cohens’ fraud, 

including, e.g., that Equitybuild’s business model was to crowdfund its investments” or that 

“Equitybuild was doing so at the same time and on the same property that Thorofare was 

financing.” (Dkt. 1571 at 9-10.)  
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II. Illinois Law does Not Permit CI to Claim Priority Absent a Showing of Equitable 
Subrogation, Which CI has Not Asserted, let Alone Proven. 
 
Illinois law requires a party asserting equitable subrogation to show (1) words or conduct 

by the prior mortgagee amounting to a misrepresentation or concealment of a material fact; (2) 

knowledge by the prior mortgagee that the representations were untrue; (3) the truth respecting the 

representations was unknown to the subsequent mortgagee; (4) the prior mortgagee intended or 

expected that the subsequent mortgagee would act on the representations; (5) the subsequent 

mortgagee relied on the prior mortgagee's representations; and (6) the subsequent mortgagee acted 

because of the prior mortgagee's misrepresentations and is prejudiced as a result. See Walker v. 

Ocwen Loan Servicing, LLC, 2016 IL App (3d) 150034-U, ¶ 32 (citing Chemical Bank v. American 

Nat’l Bank & Tr. Co., 180 Ill. App. 3d 219, 226 (1st Dist. 1989).  

CI does not state, even in a conclusory manner, any of these elements, let alone prove them. 

See id. (“Proof of these elements must be clear, previse and unequivocal.”). Most importantly, 

these elements require some level of misconduct on the part of the prior mortgagee directed toward 

the subsequent lien claimant, which CI has not and cannot show. Indeed, there is no evidence that 

Thorofare had any relationship or contact with CI, let alone made representations to CI that would 

cause CI to believe its alleged interest would have priority over Thorofare’s mortgage.  

Moreover, equitable subrogation is available only where no prejudice results. Id. at ¶ 30 

(citing Detroit Steel Prods. Co. v. Hudes, 17 Ill. App. 2d 514, 521 (4th Dist. 1958). Here, if 

equitable subrogation were applied, Thorofare as the first lender would be harmed—“[a]llowing 

[CI] to leapfrog over [Thorofare] would make [Thorofare’s] mortgage subject to [CI’s alleged 

interest] that was non-existent at the time of execution.” Id. at ¶ 36; see also Firstmark Standard 

Life Ins. Co. v. Superior Bank FSB, 271 Ill. App. 3d 435, 439 (1st Dist. 1995) (a mortgage 

“becomes effective when it is recorded); 5210 Wash. Investors LLC & Arthur Bertrand v. 
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Equitybuild, Inc., 2023 Ill. Cir. LEXIS 79, *10 (“[A] mortgage is not a lien on a property until it 

has been recorded.”).  

In addition, it is well established that “[w]here one of two innocent persons must suffer by 

reason of the fraud or wrong conduct of another, the burden must fall upon him who put it in the 

power of the wrongdoing to commit the fraud or wrong.” M&T Bank v. Mallinckrodt, 2015 IL 

App (2d) 141233, ¶ 52. see also Walker, 2016 IL App (3d) 150034-(U), ¶ 34 (“The doctrine of 

equitable subrogation was created to place the loss on the party upon whom it should fall. In this 

case, the loss falls on defendant, who was in the best position to prevent it.”) (citation omitted)). 

Here, if CI’s funds truly were “to be used to pay off any institutional loans on the property” 

(Dkt. 1560 at 1), CI did nothing to ensure that result.  Had it done so, Thorofare’s loan would 

have been paid off and would no longer encumber the Merrill Property, so that CI could have tried 

to step into its shoes to claim a lien under the equitable subrogation doctrine.  See Deutsche Bank 

Nat'l Tr. Co. v. Payton, 2017 IL App (1st) 160305, ¶ 20 (“One who asserts a right of subrogation 

must step into the shoes of, or be substituted for, the one whose claim or debt he has paid.”) 

III. Thorofare is Entitled to Payment of the Entirety of its Secured Claim up to the 
Amount of the Net Proceeds.  
 
The Receiver acknowledges that “the other claimants [including CI] do not hold secured 

interests in the property” and “recommends that any remaining amount in the 6949 Merrill account 

[after payment to Thorofare] be transferred to the Receiver’s account.”  (Dkt. 1571 at 10-11).  Yet, 

for the reasons set forth below, the Net Proceeds should be disbursed to Thorofare in their entirety, 

which will leave no remaining funds to be transferred to the Receiver. 

The Receiver seeks to share in the Net Proceeds by arging that Post-Receivership interest, 

late fees, attorneys’ fees, and other ancillary charges permitted by the applicable loan documents 

should be denied, even to the victorious priority secured creditor. (See Dkt. 1571 at 11-16.)  In 
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addition, the Receiver contends “Thorofare’s recovery should be limited to its principal investment 

lost as a result of the Equitybuild Ponzi scheme.” (Id. at 11.) The Receiver’s argument is grounded 

primarily in (i) general concepts of equitable discretion, and (ii) general assertions regarding the 

alleged Ponzi scheme. (Dkt. 1571 at 11-16.) There are fatal defects as well as procedural issues 

that preclude adopting the Receiver’s propositions.  

a. A Secured Creditor is Entitled to the Complete Recovery Authorized under 
Illinois Law. 
 

The notion that the Court may override a secured mortgagee’s rights violates the 

fundamental precept that equity follows law. See, e.g., In re BNT Terminals, Inc., 1991 Bankr. 

LEXIS 421, *20 (Bankr. N.D. Ill. Feb. 21, 1991) (declining to reinstate liens “premised upon ‘basic 

concepts of equity’” because “equity follows law and [defendant’s] lawyers have failed to 

articulate what the basic concepts of equity are that the Court should apply.”). At least one court5 

has explicitly considered whether a court administering an equity receivership has “general 

authority to ignore state law in the name of equity” in order to distribute receivership proceeds on 

a pro rata basis, rather than in accordance with state law priority rules. In re Real Prop. Located at 

[Redacted] Jupiter Drive, No. 2:05-CV-01013-DB, 2007 U.S. Dist. LEXIS 65276 (Utah D. Ct. 

Jun. 7, 2007).  In that case, the court confirmed it did not have such broad authority, rejecting an 

argument that the “the district court’s discretion in supervising a receivership includes the ability 

to deny ‘state law remedies’ in dealing with receivership assets.” Id. at *11 (quoting investor’s 

                                                 
5 To be clear, the substance of the opinion in Jupiter was drafted by a Special Master, whom the 
court appointed to determine which investors were entitled to what portion of what remained in 
the investment pool. After conducting “a de novo review of the [Special Master’s] Report and 
Recommendation and the objections to it,” the court adopted the Special Master’s report. (See In 
re Real Prop. Located at [Redacted] Jupiter Drive, No. 2:05-CV-01013-DB, “Order Adopting the 
First Report and Recommendation of the Special Master,” Dkt. 272 at 1-2.) In light of the district 
court’s adoption of the Special Maser’s report, and for ease of reference, Thorofare refers to the 
Jupiter opinion as coming from the court. 
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brief). Citing Supreme Court authority for the proposition that it is “well-established that a 

‘receiver appointed by a federal court takes [a] project subject to all liens, priorities or privileges 

existing or accruing under the laws of the State,” the court agreed it was “governed by the general 

rule that state law regarding lien priorities is to be respected in receiverships.” Id. at *12.  

Here, too, the Court should honor state law regarding lien priorities. Illinois law is clear 

that the recording of a mortgage creates a security interest in real estate for the payment of the 

underlying indebtedness. See 765 ILCS 5/11 (“Such mortgage, when otherwise properly executed, 

shall be deemed and held a good and sufficient mortgage in fee to secure the payment of the moneys 

therein specified.”) (emphasis added); see also Ogle v. Koerner, 140 Ill. 170, 179 (1892) (“A 

mortgage. . . vests in the party secured a lien upon the mortgage premises” and “[b]y virtue of that 

lien the mortgagee is entitled to . . . the proceeds of the sale [of the property in foreclosure] applied 

to the payment of the debt secured.”). Illinois law further explicitly deems mortgages effective 

from and after the time of filing on the record, and “not before.” See 765 ILCS 5/30 (“[M]ortgages 

. . . shall take effect and be in force from and after the time of filing the same for record, and not 

before, as to all creditors and subsequent purchasers, without notice; and all such deeds and title 

papers shall be adjudged void as to all such creditors and subsequent purchasers, without notice, 

until the same shall be filed for record.”). Accordingly, as the first to record its mortgage lien 

without notice, Illinois law entitles Thorofare to the payment of the amounts secured by its 

mortgage. 

In addition to principal, Thorofare’s promissory note and the mortgage secured thereby 

specify that it is entitled to interest and other customary loan charges. (See, e.g., Dkt. 1554-1 at 6 

- 8, Note, pars. 5.1 and 6; and Dkt. 1554-1 at 7, Mortgage, par. 1).  The Receiver, however, 

contends “[a]s a general rule, in equity receiverships, interest on a debtor’s obligations ceases to 
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accrue at the inception of the proceeding,” relying on the Supreme Court’s decision in Vanston 

Bondholders Protective Committee v. Green, 329 U.S. 156, 163 (1946). (Dkt. 1571 at 12 (“the 

Vanston Court made clear that interest is not permitted in a federal equity receivership. . . ”).) 

Notably, the Vanston case was limited to a challenge to the potential recovery of interest on interest 

in which the subordinate creditors “concede[d] that the first mortgage bond holders should receive 

simple interest on the principal do them.“  Vanston, 329 U.S. at 159.  The Receiver’s other cited 

cases are similarly distinguishable.6 

For its part, Bankruptcy Code Section 506(b)—which applies with full force in these 

proceedings7—also supports the payment of the amounts due under Thorofare’s loan agreement, 

up to the value of its secured collateral. See 11 U.S.C. § 506(b) (dictating a secured claimant is 

allowed “interest on such claim, and any reasonable fees, costs, or charges provided for under the 

agreement . . . under which such claim arose.”); see also In re Cella III, LLC, 625 B.R. 19, 25–26 

(Bankr. E.D. La. 2020) (holding secured creditors are secured and entitled to recover interest up 

to the value of the property); In re Croatan Surf Club, LLC, No. 11-00194-8-SWH, 2012 WL 

1906386, at *6 (Bankr. E.D.N.C. May 25, 2012) (holding same); In re Broomall Printing Corp., 

131 B.R. 32, 35–37 (Bankr. D. Md. 1991) (holding same); Liberty Nat. Bank & Tr. Co. of 

                                                 
6 SEC v. Capital Cove Bancorp LLC, 2015 WL 9701154 (C.D. Cal., Oct. 13, 2015) (concerning 
default interest); In re Hollstrom, 133 B.R. 535, 539 (Bankr. D. Colo. 1991) (concerning default 
interest); Duff v. Cent. Sleep Diagnostics, LLC, 801 F.3d 833, 844 (7th Cir. 2015) (involving 
question of whether a receivership court had the discretion to treat claimants’ names as 
confidential, not whether the court could ignore state and federal rights of secured creditors in their 
collateral). 
7 Contrary to the Receiver’s suggestion (see Dkt. 1571 at 14 n.6), “equitable considerations” should 
not serve as a basis to avoid the applicability of Local Rule 66.1, providing “the administration of 
estates by receivers or other officers shall be similar to that in bankruptcy cases,” thus bringing 11 
U.S.C. 506(b) reasonably into the Court’s consideration. Notably, the Receiver contends Thorofare 
“know[] very much who they [were] doing business with” constitutes “inequitable conduct.” (Dkt. 
1571 at 15.) But, as described, this alleged “knowledge” applies with equal force to all Equitybuild 
investors. (See infra.)  
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Louisville v. George, 70 B.R. 312, 313 (W.D. Ky. 1987) (holding same).  “When a specific 

[Bankruptcy] Code section addresses an issue, a court may not employ its equitable powers to 

achieve a result not contemplated by the Code.” In re Fesco Plastics Corp., 996 F.2d 152, 154 (7th 

Cir. 1993). 

In this regard, while Vanston “has never . . . been legislatively or judicially overruled,” it 

has, however, been “superseded in the respects that section 506(b) provides.” In re Urban 

Communicators PCS Ltd. P’ship, 379 B.R. 232, 252-53 (Bankr. S.D.N.Y. 2007), rev’d on other 

grounds. The Jupiter opinion is instructive on this point, as well. “Having reviewed the cases and 

the treatises . . . [the Jupiter Court held that the] institution of a receivership does not stop the 

running of interest contracted for by a secured party any more than it interferes with the priority 

afforded such a party by state law.” 2007 U.S. Dist. LEXIS 65276 at *23 (citing Clark on 

Receivers, § 660 (noting that “appointment of a receiver cannot deprive a party to the suit or a 

claimant of his contractual rights.”).  Accordingly, Thorofare has a right to recover post-petition 

interest and other charges due on its loan. 

b. The Receiver improperly seeks to Reduce Principal by Application of 
the “Netting Rule”. 

 
In addition to its erroneous attempt to deny Thorofare payment of the interest secured by 

its mortgage, the Receiver attempts to whittle down Thorofare’s principal recovery from 

$1,540,000.00 to $854,398.94 by using the netting analysis set forth in Amended Exhibit 9 to its 

Position Statement.  (Dkt. 1571 at 37, as amended at Dkt. 1577 at 3).  According to the Receiver, 

the principal balance of Thorofare’s loan should be paid only after “amounts transferred by the 

Ponzi scheme perpetrator to the investor are netted against the initial amounts invested by that 

individual.”  (Dkt. 1571 at 17).  The Receiver’s analysis is fatally flawed for several reasons. 

First, the Receiver seeks to “net” the following payments received by Thorofare:  
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Loan origination fee:    $23,700.00 

Loan processing fee:    $  5,000.00 

Prepaid interest (7/21/17 – 7/31/17):  $  3,068.25 

Interest reserve:    $60,000.008 

Subtotal payments from principal: $91,768.25 

Yet, these funds were paid out of the proceeds of the Merrill loan, not from “amounts transferred 

by the Ponzi scheme perpetrator.”  Thus, the netting rule has no application to the foregoing sums, 

as they were not paid out of the debtor’s funds obtained from others as a result of its alleged Ponzi 

scheme.  As a result, these funds should not be netted from the principal balance. 

In addition to the interest reserve, the following reserves were established out of the 

proceeds of Thorofare’s $1,540,000.00 loan, and stand as additional security for the loan9: 

Capital Expenditure Reserve:  $535,845.00 

Tax Reserve:    $  11,300.00 

Insurance Reserve:   $    1,200.00 

Other Reserves:   $125,000.00 

Subtotal of reserves:   $673,345.00 

The Receiver seeks to net these reserve funds from principal after adjustment for the following 

changes in the reserves during the course of the loan: 

Capital Expenditures 

Draw # 1:   $135,535.00 

Draw # 2:    $111,200.00 

                                                 
8Per the loan documents, these funds were applied $5,000.00/month from the 

commencement of the loan.  (Dkt. 1554-1 at 15, Mortgage, par. 5(a)). 
9See Dkt. 1554-1 at 14-16, Mortgage reserve provisions. 
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Tax Payments post-closing:  $  23,394.85 

Title Fee:    $       185.00 

Less increase in interest reserve: ($19,048.26) 

Subtotal reserve adjustments:  $251,266.59 

The net adjustment in principal based on the figures proposed by the Receiver is $422,078.41 

($673,345.00 - $251,266.59).  

For purposes of this analysis10, Thorofare has no objection to the application of reserve 

funds held by it to the outstanding amounts due on the loan.  However, this should not affect the 

calculation of interest due on the loan until this Court permits Thorofare to apply such funds. 

In this regard, Thorofare has, and is entitled to, calculate interest on the full outstanding 

principal balance of the loan before application of any reserve funds because it was prevented from 

applying the funds earlier by virtue of the Court’s Receivership Order.  In particular, the 

Receivership Order has prevented such application as follows (Dkt. 16 at 3):  

Accordingly, all persons, institutions and entities with direct or indirect control over any 
Receivership Assets other than the Receiver, are hereby restrained and enjoined from 
directly or indirectly transferring, setting off, receiving, changing, selling, pledging, 
assigning, liquidating or otherwise disposing of or withdrawing such Receivership Assets. 
This freeze shall include, but not be limited to, Receivership Assets that are on deposit with 
any financial institutions or other entities, including, but not limited to, banks, brokerage 
firms and mutual funds. 
 

Given that Thorofare has not been allowed to setoff the reserve funds to date, the reserve funds 

should be included in the amount of principal advanced on the loan until they can be setoff.  

 

  

                                                 
10 Thorofare believes that there are slight discrepancies in these numbers, but they are 

immaterial for purposes of this analysis. 
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Finally, Thorofare objects to the Receiver’s attempt to further reduce the loan balance by 

$171,754.40, representing his estimate of pre-filing interest payments made on the Thorofare loan.  

First, this purported interest figure runs from the inception of the Thorofare loan and, 

therefore, includes payments made out of the $60,000.00 interest reserve funded out of the 

proceeds of Thorofare’s loan.  As indicated above, at most, the netting rule only applies to third-

party monies funded by the schemer, not to monies funded by the secured creditor.   

Second, as indicated earlier in this Reply, a secured creditor is entitled to recover interest 

on its loan as a matter of state and federal law.  Therefore, interest payments received should not 

be deducted from the outstanding principal balance of the loan.   

Third, if for any reason this Court were to allow an interest deduction such as this, it should 

be based on actual amounts, rather than figures guesstimated by the Receiver.  In this regard, the 

Receiver calculated interest from the inception of the loan using the per diem interest rate in 

Thorofare’s Proof of Claim (“POC”).  (Dkt. 1577 at 3)  However, under paragraph 2(c) of the 

Holdback and Disbursement Agreement, the $535,845.00 CapEx Reserve did not begin to accrue 

interest until the earlier of disbursement to the debtor or six months after the date of that 

Agreement.  (See Holdback and Disbursement Agreement at pages 164-177 of the POC, Ex. 5 

hereto).  Because Draw #1 on the CapEx reserve was not made within the first six months of the 

loan, the per diem interest rate as of the date of the POC was more than the rate applicable during 

that six month period.  As a result, if the Court allows any interest deduction, it should be based 

on the amount of interest actual charged to and paid by the debtor, exclusive of the $60,000 paid 

out of the interest reserve funded by Thorofare out of the loan proceeds. 
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CONCLUSION 

For the above reasons, and for those stated in Thorofare’s Position Statement (Dkt. 1554), 

Thorofare’s mortgage loan constitutes a first and prior lien against the Merrill Property.  As a 

matter of state and federal law, Thorofare is therefore entitled to recover the amount due on its 

secured claim up to the amount of the Net Proceeds of the sale of the Merrill Property.  Because 

the amount of that lien exceeds the Net Proceeds, the entire Net Proceeds should be disbursed to 

Thorofare.11 

Dated: January 10, 2024     Respectfully submitted, 
 

Thorofare Asset Based Lending REIT Fund IV LLC 

By:   /s/Ronald A. Damashek  
One of its attorneys 
 

Ronald A. Damashek – 6183820 
Dickinson Wright PLLC 
55 W. Monroe, Suite 1200 
Chicago, IL 60603 
rdamashek@dickinsonwright.com 
Phone 312-377-7858 

  

                                                 
11 Thorofare’s claim is itemized in its Position Statement (Dkt. 1554 at 2-3; Dkt. 1554-3 at 

2) as $1,468,968.05 plus interest to be calculated through the date of judgment (Dkt. 1554 at fn. 
2).  Once the Court has ruled on Thorofare’s claim and the Receiver’s response, Thorofare can 
submit an itemized calculation of the approved amount of Thorofare’s claim to the Court. 
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