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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 

UNITED STATES SECURITIES AND 

EXCHANGE COMMISSION, 
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v. 

 

EQUITYBUILD, INC., EQUITYBUILD 

FINANCE, LLC, JEROME H. COHEN, and 

SHAUN D. COHEN,  

 

Defendants. 

  

 

 

Case No. 1:18-cv-5587 

 

 

 

Hon. Judge John Z. Lee 

 

Hon. Magistrate Judge Young B. Kim 
 

 

 

RESPONSIVE STATEMENT OF CLAIMANT BC57, LLC 

 

 Claimant BC57, LLC (“BC57”), pursuant to Docket Entry Nos. 941 and 1091, respectfully 

submits this Responsive Statement (“Response”) concerning BC57’s first position right to the sales 

proceeds from all Properties1 in Group 1, and that neither the BC57 Mortgage nor the Releases 

constitute a voidable fraudulent transfer. 

LEGAL AUTHORITY AND ARGUMENT 

 As shown in BC57’s Position Statement (Docket Entry No. 1152), the uncontroverted facts 

are that BC57 received the Payoff Statements from EBF, the entity authorized by the Investor-

Lenders to issue payoff statements, paid the amounts reflected therein, and received and recorded 

the Releases of the Investor-Lender Mortgages. The Investor-Lenders (see Investor-Lenders 

Position Statement, Docket Entry No. 1151) and SEC (see SEC Position Statement, Docket Entry 

No. 1146) spend much time attempting to spin those facts in an attempt to avoid the impact of the 

 
1 Capitalized terms in this Response are defined consistently with the definitions articulated in the 

Position Statement of BC57, LLC (Docket Entry No. 1152). 
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longstanding rule that the party whose agent commits a wrongdoing must bear the result of that 

loss.    

 The Investor-Lenders2 and the SEC primarily argue that (1) the Releases are facially 

defective and therefore ineffective to release the Investor-Lender Mortgages, (2) EBF lacked 

authority to release the Investor-Lender Mortgages, and (3) certain claimed discrepancies in the 

Payoff Statements and the Releases placed BC57 on inquiry notice of EB’s fraud. For support, the 

SEC and the Investor-Lenders rely on hindsight – knowing that EB committed fraud, they have 

combed through the documents related to the BC57 Loan and now raise purported benign 

discrepancies as if they are red-flag indicia of fraud. But when analyzed closely, those arguments 

ring hollow and do not support the Investor-Lenders’ request for priority with respect to the 

Properties’ sales proceeds. 

 First, none of the claimed discrepancies in the Releases rendered them ineffective. The 

Releases executed by EBF, the authorized agent and trustee of the Investor-Lenders, released the 

Investor-Lender Mortgages and were furnished as part of the BC57 Loan closing. All parties 

understood they were intended to release the Investor-Lender Mortgages.  

 Second, the claimed discrepancies are mere draftsmanship issues. When BC57 made its 

loan and received the BC57 Mortgage, those claimed discrepancies raised no suspicion, and would 

not have made a prudent commercial lender or settlement agent think twice about closing the 

transaction, and did not warrant an investigation of the details of Investor-Lender Loans. Indeed, 

neither the SEC nor the Investor-Lenders explain why, and present no expert opinion to suggest 

 
2 In this Response, the term “Investor-Lenders” refers specifically to the position statement filed 

by certain Investor-Lenders through their counsel, Max Stein and Michael Kurtz. Not all of the 

Investor-Lenders joined in that position statement; some filed separate position statements, which 

will be identified to the extent addressed herein, and some Investor-Lenders did not file a position 

statement.  
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that, those discrepancies would have caused a prudent lender or its settlement agent to launch an 

investigation of the Investor-Lender Loans, or that an investigation would have disclosed 

malfeasance by EB or EBF. If any lender or its settlement agent would have investigated the 

Investor-Lender Loans, they would have received the Authorization Document, which the SEC 

and Investor-Lenders glaringly fail to address in their position papers – even though BC57’s 

answers to the SEC’s interrogatories (see SEC Exhibit 36, Docket Entry No. 1147-36, BC57’s 

Answers to SEC’s First Set of Interrogatories, Nos. 3-6) show that BC57 relies on the 

Authorization Document (among other things) to demonstrate EBF’s authority. The Authorization 

Documents confirm EBF’s authority to issue the Payoff Statements, receive the payoffs and release 

the Investor-Lender Mortgages. Nothing in the Investor-Lenders or SEC’s position statements 

show that a contemporaneous investigation would have uncovered fraud. In fact, as explained in 

BC57’s Position Statement and below, any investigation would have led to the indisputable fact 

that the Investor-Lenders gave EBF, their agent and trustee, authority to issue payoff statements, 

receive payoffs, and release mortgages. Because the Releases were issued by the agent and trustee 

that the Investor-Lenders authorized to issue releases, the Investor-Lenders are bound by the 

Releases. 

 Because the Investor-Lender Mortgages were released by EBF, the Investor-Lenders’ 

authorized agent and trustee, the SEC and the Investor-Lenders fail to establish that the Investor-

Lender Mortgages still encumbered the Properties when this receivership commenced. They 

further fail to establish that BC57/NNNT did not reasonably rely upon the Payoff Statements and 

Releases, because the Investor-Lenders and SEC fail to show that either BC57 or its settlement 

agent NNNT had notice of facts to prompt further investigation, or that further investigation would 

have suggested that EBF lacked authority to issue the Payoff Statements, collect the payoffs, or 
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release the Investor-Lender Mortgages, or that EBF might fail to remit funds from the BC57 Loan 

to the Investor-Lenders. Consequently, the BC57 Mortgage occupied the first mortgage lien 

encumbering the Properties when this receivership commenced, entitling BC57 to the proceeds 

from the Receiver’s sales of the Properties. 

 This Response does not separately address the Receiver’s Submission on Group 1 Claims 

(Docket Entry No. 1201) regarding lien priority issues, because the Receiver merely adopted and 

incorporated the SEC and Investor-Lenders’ Position Statements (see id., p. 2) without any 

independent analysis of the relevant facts. For example, the Receiver failed to address the 

Authorization Document upon which BC57 relies to show that the Investor-Lenders authorized 

EBF to issue payoff statements, collect payments and release their mortgages. (See BC57 Position 

Statement, Docket Entry No. 1152, pp. 10, 14, 19-22, 25.) Neither the SEC nor the Investor-

Lenders referenced the Authorization Document or advanced any argument that the Authorization 

Document did not authorize EBF to, among other things, release the Investor-Lenders’ mortgages. 

The Receiver also knew from BC57’s answers to the SEC’s interrogatories and from BC57’s 

Position Statement that BC57 relies upon the Authorization Document, yet the Receiver chose not 

to advise the Court whether the Authorization Document supported or failed to support BC57’s 

position.  

 Although the SEC and the Investor-Lenders may have strategically decided not to address 

the Authorization Document in their position statements, the Receiver’s failure to reference them 

or advise the Court, given their significance to BC57’s argument, demonstrates that the Receiver 

failed to consider or analyze all the relevant facts as a true neutral, the function he represented to 

the Court he would serve (see Docket Entry No. 638, p. 16, ¶ 37), and failed to fulfill the duty the 

Court placed on him when it authorized him to make recommendations to the Court (Docket Entry 
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No. 941, p. 7, ¶ 13(a)). Indeed, in rejecting the Institutional Lenders’ objections to the Receiver’s 

participation in the claims adjudication process, the Court granted the Receiver’s request to be 

permitted to provide recommendations to the Court on the grounds that a federal equity receiver 

is an officer of the court and has a duty to assist in the equitable distribution of the assets of the 

estate. (See Docket Entry No. 813, 9/23/20 Transcript, p. 34.)3 The Receiver’s failure to even 

reference BC57’s argument relating to the Authorization Document demonstrates that the Receiver 

failed in that duty, and thus his recommendation should be given no weight or deference in 

determining lien priority.  

 The Receiver has also failed to prove, by clear and convincing evidence, that the grant to 

BC57 of a mortgage on the properties is a voidable fraudulent transfer. As discussed below, the 

Receiver has yet to demonstrate that he has standing to assert this claim against BC57, let alone 

establish all of the elements necessary to prove a fraudulent transfer. And moreover, the Receiver’s 

attempt to use the judicially-created Ponzi scheme presumption to establish the actual intent 

element of the claim is futile for the simple reason that the Receiver has not, and cannot, show that 

a true Ponzi scheme existed, or that the grant of security to BC57 was made in furtherance of any 

such scheme. Last, BC57 has an absolute defense to any fraudulent transfer action by the Receiver 

because it received the grant of the security for its loan in good faith and for equivalent value. 

I. BC57 HELD A FIRST POSITION, PERFECTED SECURITY INTEREST IN THE 

GROUP 1 PROPERTIES WHEN THIS RECEIVERSHIP COMMENCED. 

The Investor-Lenders authorized EBF to issue payoff statements, collect payoffs and 

release their mortgages, as documented in the Collateral Agent and Servicing Agreement and the 

Authorization Document. EBF, as authorized by the Investor-Lenders, executed the Releases on 

 
3 A true and correct copy of the 9/23/20 Transcript is filed herewith as Exhibit 1. 
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their behalf. None of the purported discrepancies in the Releases or in the Payoff Statements 

rendered the Releases ineffective, or would have prompted an investigation or caused a 

commercial real estate lender or its settlement agent to think twice about closing the transaction. 

Consequently, the Releases effectively released the Investor-Lender Mortgages. 

A. The Investor-Lenders Authorized EBF to Issue Payoff Statements, Collect Payoff 

Amounts and Release the Investor-Lender Mortgages. 

 The record establishes that the Investor-Lenders gave EBF actual authority to release the 

Investor-Lender Mortgages. First, in the Authorization Document, they expressly authorized EBF 

to release their mortgages. Second, by authorizing EBF to issue payoff statements and receive 

payoffs in the Collateral Agent and Servicing Agreement, the Investor-Lenders impliedly 

authorized EBF to release their mortgages.  

 Neither the SEC nor the Investor-Lenders deny that the Investors-Lenders, in Section 9(a) 

of the Collateral Agent and Servicing Agreement, authorized EBF to issue payoff statements and 

collect payments on the Investor-Lender Loans, including payoffs. SEC Exhibits 6-10, Docket 

Entry Nos. 1147-6 through 1147-10. They also do not dispute that NNNT wired to EBF the funds 

that the Payoff Statements represented were due on the Investor-Lender Loans. They claim, 

however, that EBF lacked authority to release the Investor-Lender Mortgages, relying solely on a 

provision in the Collateral Agent and Servicing Agreement that EBF could not release the Investor-

Lender Mortgages unless instructed by the Investor-Lenders. This argument blatantly ignores the 

fact that the Investor-Lenders also executed the Authorization Document, which provided that 

“EquityBuild Finance, LLC, as agent and trustee has been authorized by the above listed lenders 

to receive the payoff in its name and issue and execute a release of said mortgage, upon payment 

in full of any outstanding balance.” (Exhibit 14 to BC57 Position Statement, Docket Entry No. 
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1160, p. 78 of 398.) The Investor-Lenders thus expressly authorized and instructed EBF to, among 

other things, release their mortgages upon payment of the debts secured by them.4   

 BC57 located Authorization Documents from the vast majority of the Investor-Lenders in 

Group 1, which demonstrates that the Authorization Document was an integral part and term of 

each Investor-Lender’s investment. See Exhibit 7 to BC57 Position Statement, Docket Entry No. 

1156, pp. 2-6 of (Table of Investor-Lenders). BC57 files with this Response its Exhibit 2, a table 

related to those Investor-Lenders for whom BC57 could not locate an executed Authorization 

Document, which shows that BC57’s inability to locate Authorization Documents from them does 

not mean that they did not agree to or execute an Authorization Document.  

 One of those Investor-Lenders, Kelly Welton, filed a position paper with an executed 

Authorization Document attached. May M. Akamine for Aurora Investments, LLC also executed 

an Authorization Document. Receiver-denominated Investor-Lender Saint-Preux rolled-over his 

investment to an unsecured note and Receiver-denominated Investor-Lender Peter Paul Nuspl 

Living Trust rolled-over his investment into an equity position. The Receiver determined that its 

claim on 7625-33 S East End Avenue duplicated its claim on 7625-33 S East End Avenue, for 

which loan BC57 had previously located an Authorization Document. One Investor-Lender, 

Vladimir Matviishin, filed a claim individually without a copy of an executed Authorization 

Document,  and d/b/a Network Expert, with a copy of an Authorization Document. The Receiver 

found in his submission that the claims were duplicate. Investor-Lender Jill Meekcoms testified 

 
4 The Investor-Lenders also had a duty under their mortgages to release their mortgages upon 

payment of the secured debt (See, e.g., SEC Exhibits 1-5, Docket Entry Nos. 1147-1 through 1147-

5, ¶10) and under Section 2 of the Mortgage Act, 765 ILCS 905/2. See SEC Position Statement, 

Docket Entry No. 1152, p. 28. Further, NNNT had the right pursuant to Sections 10 and 15 of the 

Mortgage Certificate of Release Act to issue a Certificate of Release upon its disbursement of the 

loan proceeds pursuant to the Payoffs. 765 ILCS 935/10, 15. Id., p. 22. 
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that she was familiar with the Authorization Document and servicing agreement, even though she 

could not recall whether she signed one for her Group 1 property. Investor-Lender Dennis and 

Mary Ann Hennefer stated in a letter that they did not have the loan documents.  

 The remaining Investor-Lenders for whom BC57 could not locate an executed 

Authorization Document appear not have produced, either in support of their claims or in responses 

to discovery complete Investment Packages. Some produced no loan documents; others produced 

parts of the Investment Package. They too may not have been able to locate their loan documents, 

or otherwise did not produce them.  

 Sixteen Investor-Lenders for whom Authorization Documents in Group 1 have not been 

located invested in other EBF properties for which they did submit executed an Authorization 

Document, which stands as evidence that they agreed to grant EBF the express authority to release 

their mortgages with respect to those properties, and knew that the investments included the 

execution of Authorization Document. Dorothy Marie Baker received a deposition notice and 

request for documents from BC57, but neither produced documents nor appeared for her 

deposition. See Deposition Notice for Dorothy Marie Baker, filed herewith as Exhibit 3. This Court 

has stated that Investor-Lenders including Ms. Baker who did not comply with discovery orders 

in this matter could waive claims or arguments. See Docket Entry No. 1070.  

 The failure of all Investor-Lenders to have kept or produced all documents relevant to their 

investment, and any incompleteness in the EquityBuild data base, over which BC57 has no control, 

does not mean that all of the Investor-Lenders did not agree to the terms of the Authorization 

Document. No reason exists why EBF would have offered a few Investor-Lenders different deals 

than all the others. Nor could EBF have done so, because that would have prevented EBF from 

acting uniformly.   
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 There is no support for the position that the Authorization Document as to any Investor-

Lender was doctored. One Investor-Lender, Deborah Mullica, claimed that her Authorization 

Document was amended after she signed it. Position Statement of Deborah Mullica, Docket Entry 

No. 1140. Ms. Mullica’s documents, like all the other Investor-Lenders’, were signed via 

DocuSign, an electronic signature software. When Ms. Mullica completed her electronic signature, 

DocuSign created a summary of the activity and generated an automated email to Jerry Cohen, 

notifying him that Mullica’s documents had been signed. This automated email included copies of 

the signed documents, including the signed Authorization Document. Jerry Cohen received his 

email on January 25, 2015 at 8:40 am CT. The DocuSign summary sheet shows that Deborah 

Mullica signed on January 25, 2015 at 6:40 am PT—the same minute Cohen received the email. 

The automated email to Cohen contains a copy of the Authorization Document including the 

language that Ms. Mullica claims was not on the Authorization Document when she signed it. In 

short, Ms. Mullica is mistaken. She signed at 6:40 am PT, after which her documents were 

immediately and automatically delivered to Jerry Cohen, along with a summary of the signing 

activity. The Authorization Document for Ms. Mullica that Cohen received—including the 

language regarding releases and payoffs—is the same one that Ms. Mullica signed. Copies of the 

DocuSign summary sheet, automated email to Jerry Cohen, and signed Authorization are attached 

as Group Exhibit 4.5 

 Because the Authorization Document was an integral part of the Investment Packages, the 

Court can conclude that all Investor-Lenders agreed to it. If the Court does not so conclude, then 

 
5 Also, there were two documents in each Investment Package that identified the Investor-Lender’s 

investment, one attached to the draft note and one attached to the draft mortgage – the latter being 

the Authorization Document. The one attached to the draft note appeared like the Authorization 

Document, but it did not have the authorization language. Ms. Mullica attached copies of both of 

these documents to her affidavit. Accordingly, Ms. Mullica may have confused the two documents. 
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the Court should hold that those 154 Investor-Lenders for whom an executed Authorization 

Document has been produced are bound by the Releases of their interests in the Properties.  

 The holdings in the cases cited by the Investor-Lenders,6 McClintock v. Helberg, 168 Ill. 

384 (Ill. 1897), and Schroeder v. Wolf, 127 Ill. App. 506 (Ill. App. 1906), do not defeat the 

effectiveness of the Releases. The Investor-Lenders acknowledge that releases may be signed by 

“the party holding the rights or an agent authorized by that party.” See Investor-Lender’s Position 

Statement, Docket Entry No. 1151, p. 9. Moving beyond that admission, in each of those cases, 

the acts taken by the agent were unauthorized and not related to the asserted “agency.” In 

McClintock, the court held that an attorney, solely by virtue of his status as an attorney, did not 

have express authority to execute a release. Absent express authority from his client, an attorney 

has no power to bind his client by a compromise of a pending suit, or other matter, entrusted to his 

care, and implied authority did not suffice. 168 Ill. at 390-392. And in Schroeder, the court held 

that no evidence established that the person entrusted with three payment coupons and the trust 

deed (mortgage) for the sole purpose of proceeding with foreclosure had actual authority, either 

express or implied, to compromise a claim and pay upon the note. 127 Ill. App. at 509    

 In this case, by contrast, the Investor-Lenders each executed the Authorization Document, 

giving EBF actual express authority to release their mortgages upon payment. The act taken by 

EBF was directly related to agency powers granted to it, which included issuing releases of 

mortgages. As stated in BC57’s Position Statement (see, e.g., Docket Entry No. 1152, p. 18), when 

an agent acts on behalf of his principal, he binds the principal even if he exceeds his instructions. 

 But even irrespective of the Authorization Document, as the Investor-Lenders’ express 

agent to issue payoff statements and collect payoff amounts, EBF had the implied actual authority 

 
6 See Investor-Lenders Position Statement, Docket Entry No. 1151, pp. 6-7. 

Case: 1:18-cv-05587 Document #: 1217 Filed: 03/14/22 Page 10 of 54 PageID #:64110



11 

 

to release the Investor-Lender Mortgages. As discussed in BC57’s Position Statement (Docket 

Entry No. 1152, pp. 18-20), an agent’s actual authority may be express or implied. Granite Props. 

L.P. v. Granite Inv. Co., 220 Ill. App. 3d 711, 713-14 (1991). Implied authority is actual authority 

implied from the facts and circumstances. Id. at 714. A party pays the amount stated due in a payoff 

statement with the reasonable expectation that the mortgage will be released. Because the Releases 

were issued by EBF, an agent and trustee authorized to issue payoff statements and receive payoffs 

(and thus, at a minimum, also impliedly authorized to issue releases), those Releases are effective 

and the Investor-Lenders, who are EBF’s principals, are bound by them. Even if that authority had 

not been expressly provided in the Authorization Document, EBF had implied actual authority to 

issue the Releases arising from its authority to issue payoff statements and receive payoffs pursuant 

to the Collateral Agent and Servicing Agreement signed by the Investor-Lenders.7   

 Consequently, the SEC and the Investor-Lenders fail to show that EBF did not have actual 

authority, express or implied, to release the Investor-Lender Mortgages. Nor could they, because 

(1) the Authorization Document granted EBF the authority to release the Investor-Lender 

Mortgages and the Investor-Lender principals are bound even if EBF exceeded their instructions, 

and (2) the Collateral Agent and Servicing Agreement impliedly granted that authority by giving 

EBF the authority to issue payoff statements and receive payoffs. 

B. The Releases Effectively Released the Investor-Lender Mortgages. 

 EBF intended to release the Investor-Lender Mortgages to satisfy BC57’s condition that 

the BC57 Loan be secured by a first lien on the Properties. EBF knew that, absent the Releases, 

the BC57 Loan would not close. The Releases are effective because they were executed by the 

 
7 The custom and practice in the industry is to accept a release executed by the servicer. See SEC 

Exhibit 34, Nielsen Report, pp. 12, 17. Neither the Investor-Lenders nor the SEC offered an 

opposing expert opinion. 
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Investor-Lenders’ authorized agent with the intent to release the Investor-Lender Mortgages, and 

any claimed discrepancies do not destroy their effectiveness. Simply put, the execution of the 

Releases by EBF demonstrates who is releasing the mortgages despite any misidentification of the 

releasor in the body of the Releases. Furthermore, it does not matter whether EBF stated that it 

executed the Releases as agent of the mortgagees, because EBF and BC57/NNNT understood that 

EBF intended to release the mortgages. Indeed, EBF furnished the Releases along with the Payoff 

Statements, in which it stated that it was furnishing them on behalf of the “Investors” – i.e., the 

Investor-Lenders. The Investor-Lenders never expected to individually execute a release of any 

mortgage, and instead knew that EBF would execute releases of their mortgages. The SEC and the 

Investor-Lenders’ contentions to the contrary8 improperly place form over the substance in an 

attempt to negate the effect of the Releases issued by the agent that the Investor-Lenders placed in 

power. 

 First, although the Releases misidentify EB as the releasing party, EBF’s execution of the 

Releases demonstrates that EB was not the releasing party and that the use of its name as the 

releasing party was a transposition or scrivener’s error. That error does not defeat the import of 

the Releases. Misnaming a party to an instrument is a correctable error if it is clear which party 

was intended to sign. “[A] misnomer or variation from the precise name of the corporation in a 

grant or obligation by or to it is not material if the identity of the corporation is unmistakable, 

either from the face of the instrument or from the averments and proof.” Malleable Iron Range 

Co. v. Pusey, 244 Ill. 184, 193-194 (1910) (holding that it was proper for a trial court to admit 

evidence establishing the proper name of the contracting party) (internal quotations omitted).  

 
8 See SEC Position Statement, Docket Entry No. 1146, pp. 5-7 and 10-12, and Investor-Lenders 

Position Statement, Docket Entry No. 1151, pp. 6-11. 
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“Instruments in writing are not void because made to a party by a wrong name, and any misnomer 

or apparent variance may be reconciled and explained, in pleading, by averment, and avoided, in 

effect, by proof.” Id. See also Covey v. Citizens Sav. Bank, 284 B.R. 663 (N.D. Ill. Bankr. 2002) 

(a deed was valid even though the deed had misnamed the grantee: “where the parties intend to 

pass a present estate to an existent grantee but execute the instrument under an incorrect name, 

such a conveyance passes title to the intended grantee . . . . the controlling factor is the intention 

of the parties as to who shall receive title.” Illinois law has long favored interpretation of 

documents to reflect the intent of the parties, when (as here) that intent can be discerned from the 

facts surrounding the documents. Id. at 671. 

 J. Bushnell Nielsen is the only expert before this Court regarding “the customs and 

practices of lenders and title issuers in the handling and processing of payoffs for loans secured by 

real estate, particularly in connection with refinance loans.” Nielsen Report, Docket Entry No. 

1147-34, SEC Exhibit 34, p. 5. As Mr. Nielsen stated in his Expert Report, transposition of the 

name of the releasor and the releasee on a release is one of the most common errors on releases. 

(Id., p. 20.)9 But that common mistake does not make the Release ineffective. Rather, the law 

clearly establishes that the intention prevails.  Here, the uncontroverted intention was that EBF 

(again, the Investor-Lenders’ agent and trustee), was releasing the Investor-Lender Mortgages. 

 
9 Mr. Nielsen did not state in his Expert Report, as the Investor-Lenders misstate (Investor-Lenders 

Position Statement, Docket Entry No. 1151, p. 8), that the use of EquityBuild’s name instead of 

the Investor-Lenders’ names on the Releases was a transposition of names. Instead, Mr. Nielsen 

opined that the use of EquityBuild’s name instead of EquityBuild Finance’s name as the releasing 

party was a transposition error and that transposing the names of the releasor for the releasee was 

one of the more common occurring errors on releases. (Nielsen Report, SEC Exhibit 34, Docket 

Entry No. 1147-34, p. 20.) BC57 understands that the Investor-Lenders assert that the Investor-

Lender names should have been shown as the releasing parties, rather than EBF, but that does not 

warrant the misstatement of Mr. Nielsen’s opinion.  
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There are simply no facts to the contrary. Accordingly, the transposition of names does not 

invalidate the effect of the Releases. 

 Second, the Investor-Lenders never expected that they would individually execute any 

release but, instead, agreed that EBF would execute any release as their agent and trustee. Indeed, 

the Collateral Agent and Servicing Agreement provision upon which they rely in their Position 

Statement10 – that EBF could not release their mortgages without their instructions –demonstrates 

that they agreed that EBF would execute any release as their agent. Further, the Authorization 

Documents explicitly authorized EBF to “issue and execute a release of said mortgage.” Exhibit 

14 to BC57 Position Statement, Docket Entry No. 1160, p. 78 of 398. Consequently, the Investor-

Lenders cannot complain that the Releases are ineffective on the grounds they did not execute 

them individually, or that EBF does not state that it executed them as their agent.  

The Investor-Lenders and the SEC misplace reliance on the Illinois Mortgage Act’s 

requirements that a release be “prepared, executed, signed, and delivered by the mortgagee” to 

argue that the Releases were ineffective because the Releases were executed by the authorized 

agent of the Investor-Lenders, EBF. As shown above, the Investor-Lenders never contemplated 

executing a release and, instead, expected that EBF would execute any release as their agent and 

trustee. They cannot now object to the Releases on the grounds that they did not execute them 

individually. In support of its argument, the SEC11 improperly cites to Walker v. Ocwen Loan 

Servicing, LLC, 2016 IL App (3d) 150034-U, an unpublished decision which, under Illinois 

Supreme Court Rule 23, is not precedent or persuasive authority. Further, in Walker, unlike the 

matter at hand, neither the mortgagee nor its agent executed the release. Id. at ¶ 17. 

 
10 See, e.g., Investor-Lenders Position Statement, Docket Entry No. 1151, p. 6. 

11 SEC Position Statement, Docket Entry No. 1146, p. 11. 
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It is also significant to both note that: (1) as the Receiver has recently advised the Court, 

the original Investor-Lender Loans were repaid in varying amounts by EB/EBF, and some 

Investor-Lenders who seek remuneration here had apparently agreed to roll their investments 

either into equity positions or debt positions secured by other properties (Receiver’s Submission 

on Group 1 Claims, Docket Entry No. 1201, pp. 8-12, and Exhibits 1 through 5 thereto); and (2) 

none of the Investor-Lenders contacted BC57 or disputed BC57’s first lien priority position in the 

nine months between the closing of the BC57 Loan and the initiation of this lawsuit.  

 Third, the fact that EBF did not state that it was the Investor-Lenders’ agent on the face of 

the Releases does not invalidate the Releases. Disclosure of the agency capacity serves to protect 

the agent from personal liability; the failure to disclose the agency capacity does not mean that the 

principal is not bound. See, e.g., Mawer-Gulden-Annis, Inc. v. Brazilian & Colombian Coffee Co., 

49 Ill. App. 2d 400, 403-05, 199 N.E.2d 222 (1964) (while an agent must disclose the agency 

relationship to avoid personal liability, disclosure of the principal renders the principal alone 

liable); Lake Shore Mgmt Co. v. Blum, 92 Ill. App. 2d 47, 50, 235 N.E.2d 366 (1968) (a third party 

who deals with the agent of a partially disclosed principal is liable to the principal); Rose Marine 

Transp. v. Kaiser Aluminum & Chemical Corp., 1990 U.S. Dist. LEXIS 17222, at *3 (N.D. Ill., 

Dec. 13, 1990) (an undisclosed principal is bound by contracts and conveyances made on his 

account by an agent acting within his authority).  

 Fourth, the Release of the Muskegon mortgage executed by EBF, rather than Hard Money 

Company, LLC, did not render it ineffective. The Releases could not have been signed by Hard 

Money Company, LLC, because that entity had changed its name to EBF. See BC57 Position 

Statement, Docket Entry No. 1152, p. 5, fn. 5.  
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 Fifth, the Investor-Lenders further contend (Investor-Lenders Position Statement, Docket 

Entry No. 1151, p. 7, fn. 5) that Release Deeds were forms not typically used in Illinois. This does 

not mean that the form of the Releases rendered them ineffective. Nor could it, because the form, 

which provided for the “release . . . of all rights, title, interest, claim or demand whatsoever he/she 

may have acquired in, through or by [described mortgage on the described property]” (see SEC 

Exhibits 16-20, Docket Entry Nos. 1147-16 through 1147-20) contains the necessary language to 

release the rights in the described mortgage that encumbered the property. 

 Even if the Releases were ineffective, which BC57 denies, the mortgage is extinguished 

by operation of law when a debt is paid, discharged, released or barred by limitation. Bradley v. 

Lightcap, 201 Ill. 511, 66 N.E. 546 (1903). The SEC relies upon North Shore Cmty. Bank & Trust 

Co. v. Sheffield Wellington LLC, 20 N.E.3d 104, 117 (Ill. App. Ct. 2014), to argue that absent a 

recorded written release, the mortgage remains a lien on the property.12 In that case, the court 

addressed the narrow issue of whether the Mortgage Act provided that the mortgage falls when 

the debt secured by it has been paid. The court ruled only that the Mortgage Act did not provide 

that the mortgage was automatically released upon payment of the debt, and instead that it only 

required the bank to furnish a release. Id. at ¶72. The court did not address the common law rule 

established in Bradley v. Lightcap, supra, that the mortgage falls as a matter of law upon payment 

of the debt. In this case, the Investor-Lenders (or, more precisely, their authorized agent EBF), 

likewise would have been required to furnish a release.  

 In summation, the Releases executed by the Investor-Lenders’ authorized agent effectively 

released the Investor-Lender Mortgages. Neither the misidentification of the releasor, the absence 

of language stating EBF’s capacity, nor the form of Release Deeds defeat the Releases or the 

 
12 SEC Position Statement, Docket Entry No. 1146, pp. 11-12. 
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expectations of EBF and BC57/NNNT that, upon transmission of the payoff amounts, the Releases 

would be effective. 

C. BC57/NNNT Reasonably Relied upon the Payoff Statements and Releases, and did 

not have Inquiry Notice of EB’s Fraud. 

 The SEC and the Investor-Lenders assert that BC57 should have obtained proof of EBF’s 

authority. Because EBF had actual authority to issue the Payoff Statements and Releases, as shown 

above, their argument is a red-herring. Further, the practice and custom in the industry does not 

require a loan servicer’s proof of authority, including the authority to release a mortgage upon 

payment of the amount stated due in a payoff statement. See Nielsen Report, SEC Exhibit 34, 

Docket Entry No. 1147-34, pp. 12, 17. Neither the SEC nor the Investor-Lenders offer any 

evidence to dispute Mr. Nielsen’s expert opinion that BC57 acted in accordance with standard 

industry custom and practice.  

 Because EBF had the authority to issue payoff statements and receive the payoffs, which 

the SEC and the Investor-Lenders do not deny, the Investor-Lenders were obligated to release their 

mortgages upon EBF’s receipt of the funds requested in the Payoff Statements pursuant to the 

terms of their mortgages (see, e.g., SEC Exhibits 1-5, Docket Entry Nos. 1147-1 through 1147-5, 

¶10) and under Section 2 of the Mortgage Act, 765 ILCS 905/2. See BC57 Position Statement, 

Docket Entry No. 1152, p. 28.  

 This is true even if the payoff amounts were less than the amounts due, because the 

Investor-Lenders’ authorized agent represented the amounts due and BC57 paid those amounts to 

EBF to obtain a first lien mortgage. See generally, M&T Bank v. Mallinckrodt, 2015 IL App (2d) 

141233 (a refinancing lender’s reasonable reliance upon a loan payoff statement, which is 

ultimately determined to be incorrect or fraudulent, and payment pursuant to that payoff statement, 

allows that lender to assert a priority position over the prior mortgagee); see also Letsos v. Century 
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21 - New West Realty, 285 Ill. App. 3d 1056, 1069, 221 Ill. Dec. 310, 675 N.E.2d 217 (1996) (a 

party must bear responsibility for the fraudulent acts of its agent). This is also true even if the 

Investor-Lenders did not receive the payoff amounts because BC57 did not have an obligation to 

assure that the Investor-Lenders received payment. See Rockford Life Ins. Co. v. Rios, 128 Ill. App. 

2d 190, 195, 261 N.E.2d 530 (1970); Fiduciary Obligations Act, 760 ILCS 65/0.01, et seq.  

 BC57 did not have inquiry notice of fraud by EB or EBF. A party acquiring an interest in 

property that has notice of facts that would have caused a prudent person to further inquire is 

deemed to have inquiry notice of the facts that a reasonable inquiry would have disclosed. 

Glenview State Bank v. Shyman, 146 Ill. App. 3d 136, 138, 496 N.E.2d 1078 (1986). The claimed 

discrepancies in the Payoff Statements and Releases cited by the SEC and the Investor Lenders 

did not place BC57 on inquiry notice because the claimed discrepancies would not have made a 

prudent lender think twice about closing the transaction. See In re Application of Cnty Collector, 

397 Ill. App. 3d 535, 549, 921 N.E.2d 462, 336 Ill. Dec. 848 (2009) (a purchaser is placed on 

“inquiry notice” when facts would cause a reasonable individual to think twice about completing 

the transaction). Neither the SEC nor the Investor-Lenders establish that any of the claimed 

discrepancies were of a nature to raise suspicion about EBF’s authority to issue, or the legitimacy 

of, the Payoffs or Releases. And they have not offered any testimony to support their claims. In 

fact, the SEC and the Investor-Lenders stand before this Court without a single witness, whether 

lay or expert, having professed an opinion that a reasonable person conducting the type of loan 

transaction that BC57 was engaged in would have made further inquiry based on the facts at hand. 

And neither the SEC not the Investor-Lenders acknowledge that a number of other financial 

institutions were making loans to and doing business with EB at or around the time of the BC57 
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Loan – and none of those institutions uncovered any fraud by EB. See BC57 Position Statement, 

Docket Entry 1152, p. 33. 

 The SEC and the Investor-Lenders attempt, unsuccessfully, to recast benign discrepancies 

into indicia of fraud. For example, the SEC contends that the Payoff Statements were suspect 

because they stated that they were from each of the Properties’ “Investors,” and not from “The 

Persons Listed on Exhibit A to the Mortgage c/o EquityBuild Finance, LLC [Hard Money 

Company]. . . (“Lender”),” the lenders named in the Investor-Lender Mortgages. SEC Position 

Statement, Docket Entry No. 1146, p. 5. But “The Persons Listed on Exhibit A to the Mortgage 

c/o EquityBuild Finance, LLC . . . (“Lender”)” were then the Investor-Lenders, and, accordingly, 

there is nothing improper with that terminology. See Exhibit 14 to BC57 Position Statement, 

Docket Entry No. 1160, pp. 62-112 (Sample Investment Package). No question exists that EBF 

furnished the Payoff Statements on behalf of the lenders identified in the Investor-Lender 

Mortgages.  

 In a payoff statement issued by EBF, the loan servicer entity identified in these pooled 

mortgages, the failure to identify the lender more specifically would not cause a prudent lender or 

settlement agent to think twice about proceeding with the transaction. Likewise, the reference on 

the Payoff Statement for the Muskegon Property to EBF, and not Hard Money Company as the 

furnisher of the Payoff Statement or to whom the payoff should be wired, if it had raised a concern, 

may have been resolved by a review of public records that confirm that EBF was formerly known 

as Hard Money Company. See Exhibit 8 to BC57 Position Statement, Docket Entry No. 1160, p. 

2.  

 Furthermore, the nature of the discrepancies in the Releases, discussed above, did not put 

BC57 on inquiry notice “of the illegitimacy of the whole transaction” (see Investor-Lenders 
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Position Statement, Docket Entry No. 1151, p. 7) because they would not have made a prudent 

lender or settlement agent investigate beyond the diligence conducted. Industry custom and 

practice expert Mr. Nielsen opined that “there were no circumstances about the payoff of the 

[Investor-Lender Loans] that would cause a reasonable and prudent title company to make more 

than the usual inquiry into the authority of EquityBuild Finance to accept loan payoffs, or to take 

some extra precautions to assure that the releases of the [Investor-Lender Mortgages] were valid 

and enforceable.” Nielsen Report, SEC Exhibit 34, p. 20. Neither the SEC nor the Investor-Lenders 

offer an expert opinion to counter Mr. Nielsen’s opinions.  

 The SEC’s citation to Mitchell v. Sherman E. McEwen Associates, Inc., 360 Ill. 278, 196 

N.E. 186 (1935), for the proposition that the “bona fide purchaser” doctrine “is purely an equitable 

one and should not be extended farther than equitable principles warrant” (see SEC Position 

Statement, Docket Entry No. 1146, p. 12), takes that proposition out of context. In Mitchell, the 

property owners executed and delivered a deed as security, but before the recordation of the deed, 

the grantee changed the name of the grantee. When the owners discovered the alteration, they 

sought to rescind the deed. The current owners claimed that they were protected by the bona fide 

purchaser doctrine even if they did not pay valuable consideration for their interest. The court 

responded with the proposition cited by the SEC – that it will not extend the doctrine to purchasers 

who did not pay valuable consideration and, finding that the current record owners did not prove 

that they paid value for their interest, denied their position. In this case, the SEC and the Investor-

Lenders do not deny that BC57 paid EBF the full amounts stated in the Payoff and Closing 

Statements. Id. at 286. 

 The SEC also relies on Walker v. Ocwen Loan Servicing, LLC, 2016 IL App (3d) 150034-

U, and Szilagyi v. JPMorgan Chase, N.A., 2007 U.S. Dist. LEXIS 51241, at *6 (N.D. Ill. July 12, 
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2007), to argue that a facially invalid release puts a subsequent purchaser on inquiry notice to 

further investigate whether the prior mortgage was validly released. (See SEC Position Statement, 

Docket Entry No. 1146, p. 11.) These cases are wholly distinguishable because, in those cases, the 

subsequent purchaser relied upon a previously recorded mortgage release to claim it was a bona 

fide purchaser without notice and the courts found that they were not because a recorded release 

was not signed by the mortgagee or an agent (Walker) and the release was executed by an entity 

outside of the chain of title (Szilagyi). Each court found that the defects imposed a duty to inquire 

and that, if the purchaser had inquired, that purchaser would have discovered particular facts that 

each court identified.  

 In this case, BC57/NNNT relied upon the Releases as part of the BC57 Loan transaction, 

and not as a previously recorded document. All of the claimed discrepancies were benign and did 

not indicate that the Releases were unauthorized. If any of the claimed discrepancies raised a 

concern and required inquiry, EBF would have revised the Releases to cure the discrepancy, and 

the revisions would not have caused a prudent lender or its title agent to become suspicious or 

question EBF’s authority to issue them. Moreover, even if BC57/NNNT, contrary to custom and 

practice in the industry, would have requested proof of EBF’s authority to issue the Releases, the 

Authorization Document would have confirmed EBF’s authority.  

 In Lennartz v. Quilty, 191 Ill. 174, 179 (Ill. 1901), cited by the SEC (see SEC Position 

Statement, Docket Entry No. 1146, p. 13), the court found in favor of a subsequent purchaser based 

upon the subsequent purchaser’s reliance upon an unauthorized release. Significantly, the court 

stated: “It is to be remembered that [the subsequent purchaser] was a purchaser whose only duty 

was to ascertain the condition of the title, and she was under no obligation or duty to see that the 

note was paid or canceled.” Id. at 180 (emphasis added). 
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 The cases of Polish Nat’l All. v. Lipinski, 288 Ill. App. 234, 243, 246-249 (Ill. App. Ct. 

1937), Kennell v. Herbert, 342 Ill. 464, 468-69 (Ill. 1930), and MB Fin. Bank, N.A. v. Chicago 

Title Land Trust Co., 2019 IL App (2d) 170659-U, 2019 WL 457645, at ¶95 (Ill. App. Ct. 2019), 

cited by the SEC (see SEC Position Statement, Docket Entry No. 1146, p. 13), are not relevant 

because EBF had the authority to release the Investor-Lender Mortgages. Further, the recorded 

documents or facts in those cases, unlike the facts of this case, created a duty to inquire. In Polish 

Nat’l, recorded documents indicated that the trustee of a trust deed was unauthorized to release the 

trust deed, which created a duty to inquire. 288 Ill. App. at 249. In Kennell, because the trust deed 

did not permit prepayment of the debt, a release issued before the secured notes were due required 

further inquiry. 342 Ill. at 469-70. And in MB Fin. (an unpublished decision which cannot be cited 

as precedent or for persuasive purposes pursuant to Illinois Supreme Court Rule 23), material 

disputed facts existed regarding whether a bank had notice of an underlying forgery and thus 

questions existed as to whether the Bank could rely on a recorded document signed by the trustee. 

2019 IL App (2d) 170659-U, ¶1. All of the facts in the above cases that put a subsequent purchaser 

on notice concerned the actual validity of the document. All of claimed discrepancies in this case 

relate to the form of the Releases, and raised no questions about EBF’s authority to issue the 

Releases or their validity. Or, the conduct of the Investor-Lenders after the closing, in that they 

raised no objections to BC57's mortgage or the improvements which were being funded at the 

properties by the lender over the following months. 

 Contrary to the SEC’s argument (see SEC Position Statement, Docket Entry No. 1146, pp. 

14-15), the interest rate of the BC57 Loan did not create a heightened duty to investigate EBF’s 

authority to release the Investor-Lender Mortgages. Preliminarily, the grant of the BC57 Mortgage 

is not an issue in this priority dispute. The SEC relies on fraudulent transfer cases, In re Petters, 
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499 B.R. 342, 362 (Bankr. D. Minn. 2013),  Fisher v. Sellis, 253 B.R. 866, 876 (Bankr. N.D. Ill. 

2000), and Zayed v. Buysse, 2012 U.S. Dist. LEXIS 200506, *108-109 (D. Minn. Sept. 27, 2012), 

where the courts found that the high rates of interest triggered a duty to inquire to defeat a good 

faith defense to a fraudulent transfer claim. Because this priority dispute addresses the releases of 

the Investor-Lender Mortgages, the interest rate of the BC57 Loan did not trigger a duty to 

investigate the authority to release the Investor-Lender Mortgages.  

 Further, the SEC has not put forth any evidence indicating that the rates of return on the 

BC57 Loan were “abnormally high” or out of the ordinary. Tellingly, there is no expert testimony 

or other comparison of what the SEC contends are normal (as opposed to abnormal) rates of return. 

And the interest rate on each of the Investor-Lender Loans was higher than the interest rate on the 

BC57 Loan that refinanced them. Compare Investor-Lender Notes, BC57 Exhibits 9-13, Docket 

Entry No. 1160, pp. 3-60 of 398 (interest rates ranging from 12% to 18%) with BC57 Note, BC57 

Exhibit 17, Docket Entry No. 1160, pp. 160-167 of 398 (interest rate of 11%). 

 The Investor-Lenders contend that BC57’s professionals should have investigated the 

“significance” of the form used to release the Investor-Lender Mortgages – a “Release Deed.” 

Investor-Lenders Position Statement, Docket Entry No. 1151, p. 7 fn. 5. As discussed above, 

because the form of the document did not impact EBF’s ability to release a mortgage, no inquiry 

would have been required. Indeed, the Investor-Lenders do not argue that the form of the release, 

by itself, rendered the Releases ineffective.  

 Even if any alleged discrepancies warranted an investigation, that investigation would have 

disclosed the Collateral Agent and Servicing Agreement and the Authorization Document, which 

collectively gave EBF had the authority to issue the payoff statements, receive the payoffs and 

release the Investor-Lender Mortgages. BC57 would have had the right to rely upon them and no 
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further inquiry would have been warranted. See Glenview State Bank v. Shyman, 146 Ill. App. 3d 

136, 138, 496 N.E.2d 1078 (1986). 

 In Glenview State Bank, a pre-sale condominium unit purchaser asserted an unrecorded 

interest in a condominium unit superior to the mortgage of the construction lender-mortgagee. The 

unit purchaser sought to charge the mortgagee bank with inquiry notice of his interest. The 

appellate court found that the writings that would have been discovered by an investigation did not 

show any interest of the purchaser or any fact that would have caused the bank to inquire further 

into any potential interest in the condominium unit. The court stated that where an investigation 

would have revealed written documents, the investigating party has the right to rely upon them 

without further inquiry. Id.   

[T]hese contracts would have caused one to believe that no further investigation was 

required as the rider specifically states that if the seller conveyed any of the units prior to 

substantial completion, as was done in this case, those units would be subject to the 

construction-loan mortgages. We believe that Glenview State Bank had a right to rely on 

this provision and was under no duty to contact each presale purchaser to ascertain whether 

the terms of the contracts had been altered. To conclude otherwise would place an undue 

burden of inquiry on prospective purchasers and mortgagees.  

 

Id. at 138. 

 Had BC57/NNNT requested proof of EBF’s authority, the Authorization Document 

establishes that EBF had authority to accept payments and issue releases, and the Collateral Agent 

and Servicing Agreement shows that EBF had authority to issue payoff statements and collect 

payments. Neither the SEC nor the Investor-Lenders show in their respective position statements 

that further investigation would have disclosed fraud.  

E. BC57 Adhered to Prudent Business Practices and Acted with Due Diligence. 

 As Mr. Nielsen’s expert report demonstrates, BC57 and NNNT acted within the standard 

custom and practice in the industry. Despite Mr. Nielsen’s unrebutted expert opinions, the 
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Investor-Lenders and the SEC argue that BC57 and NNNT failed to act prudently and with due 

diligence. But they fail to offer any evidence of the custom and practice in the industry by which 

to assess BC57 and NNNT’s conduct. Instead, they merely request, without factual or legal 

support, that this Court should disregard Mr. Nielsen’s report. But as the parties claiming that 

BC57 and NNNT acted improperly in relying on the Payoff Statements and Releases, it is the 

Investor-Lenders and the SEC who have the burden to prove that BC57 and NNNT did not act 

with due diligence and prudence when closing the BC57 Loan. The Investor-Lenders and SEC 

attempt to carry that burden without any factual or expert testimony indicating that a reasonably 

prudent commercial lender or title agent would have made further inquiry or acted differently 

based on the facts at hand. This Court does not have one piece of testimony or evidence from an 

individual with experience in the lending field which states that they would have made further 

inquiry as a result of any of the perceived issues raised by the Investor-Lenders and the SEC. Cf. 

M&T Bank v. Mallinckrodt, 2015 IL App (2d) 141233, 43 N.E.3d 1039, 1050 (Ill. App. Ct. 2015) 

(appellate court remanded for further factual determination due to material unresolved factual 

issues regarding lender’s reasonable reliance). 

 Further, the Investor-Lenders’ claim that BC57 buried its head in the sand misstates 

Bloomfield Capital’s business practices and how business entities delegate tasks, and is premised 

on a glaring mischaracterization of the role of Maribel Morales and Lincoln Land Transfer’s role 

in these transactions. (See Investor-Lenders Position Statement, Docket Entry No. 1151, p. 10.)  

 The record shows that the lender, as is standard industry practice, relied upon people with 

different expertise to document and close the loan while insuring that it is secured by a first lien 

mortgage. Bloomfield Capital personnel make the underwriting decision of whether to make the 

loan based upon the ability of the borrower to repay the loan and the value of the real estate 
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collateral, among other things,13 and it relies on its experienced lawyers and title agents to establish 

that the security for the loan is a first lien on the collateral.14 

 The Position Statements of Investor-Lenders (Docket Entry No. 1151, p. 10) and the SEC 

(Docket Entry No. 1146, p. 9) misstate that Lincoln Land Services was BC57’s title agent. BC57 

retained NNNT as its title agent, not Lincoln Land Services, as evidenced by the NNNT records 

that were produced in response to a subpoena served by the SEC and certain Investor-Lenders. See 

Exhibit 5, Receiver’s Subpoena to NNNT. And Ms. Morales testified that BC57 contacted Lincoln 

Land to serve as the title agent but that Lincoln Land, located in New York, could not serve in that 

capacity because it was not licensed in Illinois, and therefore did not perform any escrow, 

disbursement or title work, or have any substantive role in the transaction. (Morales Dep., SEC 

Exhibit 28, Docket Entry No. 1147-28, pp. 24:10-2, 50:11-6.) Instead, Lincoln Land served only 

as a liaison between BC57 and NNNT. (Id., pp. 22:10-13). Despite knowing that NNNT, and not 

Lincoln Land, was BC57’s title agent, no one took deposition testimony from anyone from NNNT. 

Instead, the SEC and Investor-Lenders argue, based on Ms. Morales’s deposition testimony that 

she did not review the closing documents, that BC57 failed to exercise due diligence. (SEC 

Position Statement, Docket Entry No. 1146, p. 9; Investor-Lenders Position Statement, Docket 

Entry No. 1151, p. 10.) Of course Ms. Morales did not review the closing documents; she was not 

the title agent, nor was her employer, Lincoln Land.  

 As BC57’s retained title agent, NNNT performed two functions. First, it served as BC57’s 

agent for the closing of the BC57 Loan. Second, it served as the title issuing agent for Chicago 

Title Insurance Company (“CTIC”), authorized to issue CTIC title insurance policies. An agent 

 
13 See, e.g., Jarjosa Dep., SEC Exhibt 26, Docket Entry No. 1147-26, pp. 5:23-6:4; 17:9-22:1. 

14 Id., pp. 22:2-23:19. 
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authorized by a title company to issue title policies may wear “two hats,” one as an agent to issue 

or sell title insurance policies, and the other as a settlement agent to conduct closings on his or her 

own behalf. Nat’l Mortg. Warehouse, LLC v. Bankers First Mortg. Co., 190 F. Supp. 2d 774, 780 

(D. Md. 2002). See also Nielsen Report, SEC Exhibit 34; p. 8. The SEC and Investor-Lenders fail 

to distinguish those separate roles of a settlement agent and a title issuing agent when they argue 

that BC57 could not rely on its title and settlement agent, citing First Midwest Bank, N.A. v. Stewart 

Title Guar. Co., 843 N.E.2d 327, 342 (2006).15 In First Midwest, the court held that the economic 

loss doctrine barred a negligence action against a title insurer because a title insurer was not in the 

business of supplying information. Because BC57 relied upon NNNT as the closing and settlement 

agent with respect to the Payoff Statements and the Releases, the Midwest decision does hold that 

BC57 could not rely upon NNNT. 

 BC57’s counsel and NNNT followed standard custom and practice in the industry. NNNT 

received the Payoff Statements and the Releases. As shown above, neither the Payoff Statements 

nor the Releases would have raised any suspicions. And in fact, nothing with respect to the Payoff 

Statements or the closing aroused the suspicions of Kristen A. Bereckis, the NNNT employee who 

served as the settlement agent for the BC57 Loan. See Kristen A. Bereckis Declaration, Exhibit 30 

to BC57 Position Statement, Docket Entry No. 1160, pp. 351-356 of 398. She stated that she relied 

upon the Payoff Statements. Id.  

 In an effort to suggest that BC57 did not act diligently, the Investor-Lenders claim that 

BC57 rushed into this transaction. (Investor-Lenders Position Statement, Docket Entry No. 1151, 

p. 2). Not so. Indeed, Bloomfield Capital has made two prior loans to EB before the BC57 Loan 

 
15 See SEC Position Statement, Docket Entry No. 1146, pp. 15-16; Investor-Lenders Position 

Statement, Docket Entry No. 1151, pp. 15-16. 
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(see Jarjosa Dep., SEC Exhibt 26, Docket Entry No. 1147-26, pp. 34:5-35:18), and the record 

shows that BC57 complied with standard custom and practice in underwriting the loan and in 

delegating to its lawyers and title agent legal and title issues to assure that BC57 would be secured 

by a first mortgage lien in the Properties. It did not omit any step in the process. 

 Industry custom and practice expert Mr. Nielsen did not state, as argued by the Investor-

Lenders, that the transaction was unusual in the extreme. (Cf. id.). Instead, he stated in his report: 

It is my expert opinion that the circumstances concerning the Hard Money Loans would 

not indicate to a title agent or closing agent that those loans were unusual, complicated or 

suspicious looking. (Nielsen Report, SEC Exhibit 34, Docket Entry No. 1147-34, p. 14.) 

 

 The Investor-Lenders claim that BC57’s counsel knew that EB and EBF were playing “fast 

and loose” with their roles (see Investor-Lenders Position Statement, Docket Entry No. 1151, p. 

11, fn. 7), relying on an e-mail chain to which BC57’s counsel, Ms. Bagchi, was added in the 

penultimate e-mail exchange as a means to transmit copies of the payoffs to her, with a one-word 

message, “Payoffs.” See Exhibit 6 to Nielsen Dep., Exhibit C to Investor-Lenders Position 

Statement, Docket Entry No. 1151-3. The prior exchanges were between EBF and EB, not Ms. 

Bagchi. The SEC likewise tries to create a false impression that the portion of the e-mail discussion 

about bad optics was directed to Ms. Bagchi (SEC Position Statement, Docket Entry No. 1146, p. 

8; see also SEC Exhibit 38, Docket Entry No. 1147-38 (email)).  

 Despite placing great focus on the email in their Position Statements, nobody asked Ms. 

Bagchi at her deposition about that e-mail or whether she read any of the exchanges prior to her 

addition to the chain. She had no need or logical reason to scroll down the e-mail chain to review 

the prior exchanges to which she was not a party, and there is no basis to presume she read the EB-

EBF e-mail exchange. Thus, there is no evidence, and no presumption can arise, that she saw the 

exchange relied upon by the Investor-Lenders that stated that the payoffs should be remitted to 
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EBF, not EB, and suggesting that “the optics aren’t good.”16 And fundamentally, the SEC and 

Investor-Lenders’ reliance on the “optics” language is just another example of hindsight, and 

attempting to reinterpret language in light of what is now known about EB’s business practices. 

 The SEC argues that BC57 did not exercise due diligence because it failed to discover that 

the Investor-Lenders were not repaid. As a matter of law, a party paying the agent of the principal 

has no duty to confirm the agent remitted the payment of the principal. Rockford Life Ins. Co. v. 

Rios, 128 Ill. App. 2d 190, 195, 261 N.E.2d 530 (1970); see also Fiduciary Obligations Act. 790 

ILCS 65/2. And, as a practical matter, EBF received payment from the BC57 Loan proceeds and 

thus BC57 could not have confirmed that EBF paid the Investor-Lenders before it closed the 

transaction.  

 Consequently, neither the SEC nor the Investor-Lenders have shown that BC57 failed to 

exercise due diligence. They also have not shown that NNNT failed to act reasonably and with due 

diligence. Instead, the facts shows that BC57 and NNNT followed standard industry custom and 

practice. Nielsen Report, SEC Exhibit 34, Docket Entry No. 1147-34, pp. 6, 12. 

F. The Court Should not Disregard Mr. Nielsen’s Opinions. 

 The Court should not disregard Mr. Nielsen’s testimony and opinions. Mr. Nielsen’s 

opinions are relevant to establish the standard custom and practice in the industry, and to show 

that BC57 and NNNT acted prudently in accepting the Payoff Statements and Releases because 

those documents did not raise the type of concerns that would prompt a prudent commercial lender 

or its title and settlement agent to investigate further.  

 
16 Likewise, industry custom and practice expert Mr. Nielsen, when questioned about the email, 

testified that he did not believe that the email warranted further inquiry. Nielsen Dep., SEC Exhibit 

33, Docket Entry No. 1147-33, pp. 141:6–144:21. 
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 The statutes referenced in Mr. Nielsen’s report were not offered as his legal opinions. Any 

discussion of legal concepts during his deposition were in response to questions from the Investor-

Lenders, the SEC or the Receiver, and are not relied upon by BC57 in this matter. An adverse party 

cannot ask an expert witness for legal opinions and then use the expert’s responses to disqualify 

him for rendering impermissible legal opinions.  

 The SEC’s cases are inapposite. See SEC Position Statement, Docket Entry No. 1146, p. 

16. The SEC quotes this Court’s Farmer opinion, which states that “expert testimony as to legal 

conclusions that will determine the outcome of the case is inadmissible.” Farmer v. DirectSat USA, 

LLC, 2013 U.S. Dist. LEXIS 39912, *26-27 (N.D. Ill. (Mar. 23, 2013)). But the paragraph in the 

opinion continues with examples of the inadmissible testimony that are distinct from our expert’s 

testimony: “Here Becker’s report contains numerous legal conclusions. For example, Becker 

concludes that ‘[m]y review and analysis of the records and documents in this case discloses that 

violations of the FLSA have occurred.’  Becker also concludes that ‘no overtime exemptions [from 

FLSA requirements] could be applied’ to DirectSat employees.” Id.  

 The internal quotation from the Farmer opinion is itself a direct quotation from Good 

Shepard Manor Found., Inc. v. City of Momence, 323 F.3d 557, 564 (7th Cir. 2003). The Court 

rejected expert testimony in that case because “[t]he proffered testimony was largely on purely 

legal matters and made up solely of legal conclusions, such as conclusions that the city's actions 

violated the FHAA.”  This is distinct from Mr. Nielsen’s report and deposition testimony, as he is 

offers no conclusions about the law itself. 

 The Investor-Lenders’ efforts to discredit Mr. Nielsen miss the mark. They rely on the fact 

that he is not licensed to practice law in Illinois, and the unfounded claim that he does not 

understand Illinois law. But BC57 did not retain Mr. Nielsen to render legal opinions and, in fact, 
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he offered none. Instead, Mr. Nielsen stands as the only expert to assist the Court as factfinder in 

understanding the customs and practices of the industry. 

 Consequently, Mr. Nielsen’s opinions show the standard industry custom and practice to 

close loans and release pre-existing mortgages, and establish that nothing would have prompted a 

prudent lender or its title and settlement agent to inquire as to EBF’s authority to issue the Releases. 

Neither the SEC nor the Investor-Lenders have provided any evidence or expert opinion to show 

that the claimed discrepancies should have caused further inquiry.  

G. The Court Should Disregard Arguments Directed at BC57’s Insured Status and the 

Fact that BC57 is Characterized Here as an Institutional Investor. 

 The SEC’s and Investor-Lenders’ references to BC57’s insured status are wholly improper 

and inadmissible. As codified by the federal rules of evidence (as well as Illinois rules of evidence), 

an insurance policy “is not admissible to prove whether the person acted negligently or otherwise 

wrongfully.” FED. R. EVID. 411. See also ILL. R. EVID. 411. Likewise, evidence of collateral 

benefits coverage is irrelevant and prejudicial. Lawson v. Trowbridge, 153 F.3d 368, 379 (7th Cir. 

1998).  

 Despite that the Investor-Lenders themselves—by giving agency powers to EBF—were 

the “persons who put the wrongdoer in the position to commit the fraud” (see BC57 Position 

Statement, Docket Entry No. 1152, p. 24 and Investor-Lenders Position Statement, Docket Entry 

No. 1151, p. 21, both citing Connor v. Wahl, 330 Ill. 136, 146 (Ill. 1928)), they still argue that it 

was BC57 who neglected “numerous irregularities and materially defective instruments in a 

fundamentally irregular transaction[.]” Investor-Lenders Position Statement, Docket Entry No. 

1151, p. 21. The SEC makes similar arguments. See SEC Position Statement, Docket Entry No. 

1146, p. 15. They claim that BC57 acted unreasonably, and then discuss how “the purpose of title 

insurance is to protect the insured against loss resulting from any defect in title[.]” Id. Both 
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Investor-Lenders and the SEC then proceed to further emphasize how BC57 is insured against 

loss, and that that fact should give priority to the Investor-Lenders. See Docket Entry No. 1151, p. 

22; Docket Entry No. 1146, p. 15. These types of arguments are exactly of the kind that Rule 411 

prohibits. See Lawyers Title Ins. Corp. v. Dearborn Title Corp., No. 94 C 3277, 1998 U.S. Dist. 

LEXIS 3995 at * 37 (N.D. Ill. 1998) (excluding evidence of liability insurance policies where a 

title insurer sued a fiduciary title company and bank for allegedly misusing real estate closing 

funds.).  

 Nevertheless, the Investor-Lenders ask this Court to give them priority simply because 

BC57 is “secure in their own insurance policy,” Docket Entry No. 1151, p. 22, while the SEC asks 

for the same result because “BC57 has already submitted a claim against its title insurance 

company in the course of this litigation.” Docket Entry No. 1146, p. 10. “But in general, references 

to insurance are not relevant to the issues and will not be permitted.” Dahlstrand v. Us, No. 15 CV 

7603,  2021 U.S. Dist. LEXIS 197727, at *21 (N.D. Ill. 2021) (relying on FED. R. EVID. 411 to 

grant motions in limine barring discussion of liability insurance.). The same is true in the instant 

case. Whether or not BC57 has an insurance policy to protect against a third party’s fraud in no 

way sheds any light on whether it should be arbitrarily forced to give up its rightful place in line 

as the first position lienholder. BC57’s liens indeed have priority, that priority should be enforced, 

and no amount of insurance changes that analysis. 

 Similarly, all claimants, whether large or small, are entitled to the Court’s objectivity. This 

Court will not be able to determine the order of lien priorities in this case by examining which 

claimants are individuals and which are business entities. Moreover, such an examination would 

plainly run afoul to the fundamental notions of equality under the law. See Honda Motor Co. v. 

Oberg, 512 U.S. 415, 432 (1994) (discussing safeguards to avoid “biases against big business[.]”). 
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 Not only would it be unjust to factor the size of the claimants—or whether they are business 

entities as opposed to persons—but in this case, it would also be illogical. BC57 is aspecial purpose 

entity managed by Bloomfield Capital, which its corporate representative testified is limited to 

only about 20 employees. See Jarjosa Dep., SEC Exhibit 26, Docket Entry No. 1147-26, p. 13:20. 

Furthermore, Bloomfield Capital acts as an investment manager, and many of its clients are 

individual investors. See id., p. 13:11-16. In other words, this case is not as simple as a dispute 

between a collection of individuals and a large institutional lender. Rather, if the Court decides not 

to enforce BC57’s rightful position as first priority lienholder, there will be individual people who 

lose their investment. Hence, there is no valid distinction when it comes to the size of the claimants 

and, in truth, all litigants in this matter stand on equal ground before this Court. 

H. The Investor-Lenders are not Entitled to a Priority Equitable Lien. 

 The Court should deny the Investor-Lenders’ alternate request that it award them a priority 

equitable lien against the proceeds of the sale of the Properties, because to do so would inequitably 

deprive BC57 of a first priority lien on the sale proceeds. BC57 conditioned its loan on BC57 

receiving a first priority lien and authorized the release of the BC57 Loan proceeds on the condition 

and assurance that the BC57 Mortgage would have priority status. The award of an equitable lien 

to the Investor-Lenders would be inequitable because it would defeat BC57’s right to a priority 

lien. Further, as discussed at length in BC57’s Position Statement and above, equity requires that 

the parties who put an agent in power must bear the loss caused by that agent’s conduct. 

 The Investor-Lenders concede that an equitable lien cannot take priority over a party who 

acquires an interest in the property without notice of the equitable interest, but seek to escape this 

limitation by claiming that BC57, as a purchaser of an interest, is charged with notice of any rights 

appearing in the property’s chain of title. (Investor-Lenders Position Statement, Docket Entry No. 
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1151, p. 19.) Although BC57 had notice of the Investor-Lenders’ original rights in the Properties 

arising from the Investor-Lender Mortgages, the Releases executed by their authorized agent, by 

which the Investor-Lenders released “all rights, title, interest, claim or demand whatsoever” arising 

under the Investor-Lender Mortgages (SEC Exhibits 16-20, Docket Entry Nos. 1147-16 through 

1147-20), extinguished all of their interests in the their mortgages.  

 For the reasons set forth in its Position Statement and in this Responsive Position 

Statement, BC57 had no notice, actual, constructive, or inquiry that the Releases did not terminate 

all of the Investor-Lenders’ interests in the Properties. The claimed discrepancies in the Payoff 

Statements and Releases did not create a duty to inquire. Likewise, none of the so-called additional 

facts relied upon the Investor-Lenders to support their equitable lien claim17 would have caused a 

prudent commercial lender or its title and settlement agent to investigate, or show that EBF lacked 

authority to issue the Releases or was engaging in fraud. Specifically, the claim that EB advised 

BC57 of more than one purpose for the refinancing loan would not have caused a prudent 

commercial lender or its title and settlement agent to inquire. EB explained the purpose of the loan 

and there was no reason to question the veracity of that statement. Further, it would not have caused 

a prudent person to be suspicious of EBF’s authority to release the Investor-Lender Mortgages. 

Any inquiry would have confirmed EBF’s authority. And the difference between the original 

principal balances of the Investor-Lender Loans shown in the Investor-Lender Mortgages and the 

amounts shown due in the Payoff Statements would not have raised suspicion. Nielsen Report, 

SEC Exhibit 34, Docket Entry No. 1147-34, pp. 18-19; see also Lennartz v. Quilty, 191 Ill. 174, 

180 (Ill. 1901) (the subsequent purchaser “was a purchaser whose only duty was to ascertain the 

 
17 See Investor-Lenders Position Statement, Docket Entry No. 1151, p. 20. 
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condition of the title, and she was under no obligation or duty to see that the note was paid or 

canceled”).  

 EBF, as agent of the Investor-Lenders, intended to release the Investor-Lenders’ interest in 

the Properties, and BC57 intended to have a priority lien on the Properties and authorized the 

release of its funds provided that it would have a priority lien on the Properties. Under these facts, 

fairness and justice do not permit the Investor-Lenders to defeat that intent by the imposition of an 

equitable lien. 

 Investor-Lender Deborah L Mullica/Spectra Investments, LLC’s, assertion in her position 

statement that the BC57 Mortgage should be equitably subordinated to the Investor-Lender 

Mortgages, citing only Citicorp Venture Capital, Ltd., 323 F.3d 228 (3rd Cir. 2003) (see Docket 

Entry No. 1140, p. 5) should also be denied. In Citicorp, the Court of Appeals affirmed a 

bankruptcy’s court equitable subordination of the creditor’s attorney’s fees because of the 

creditor’s inequitable conduct. Id. at 234. In the instant case, BC57 did not act inequitably. Instead, 

it relied upon the Payoff Statements and Releases furnished by EBF, the authorized agent of the 

Investor-Lenders. Inequitable conduct of EBF does not support the equitable subordination of 

BC57’s interest to the Investor-Lenders. Indeed, because the Investor-Lenders placed EBF in a 

position to commit fraud, BC57’s interest should not be subordinated to their interests. 

II. THE GRANT TO BC57 OF A MORTGAGE ON THE PROPERTIES IS NOT A 

VOIDABLE FRAUDULENT TRANSFER.  

 

 In his disclosure  of an avoidance claim, filed on January 7, 2022 (Docket Entry No. 1118), 

the Receiver alleges that, to the extent that the Investor-Lenders’ Mortgages are deemed not to be 

in first position (because those mortgages were properly released and BC57 has a valid, first-

priority lien on all of the Properties), the grant to BC57 of a mortgage on the Properties is a 

voidable fraudulent transfer under the Illinois Fraudulent Transfer Act, 740 ILCS 160 (the “Act”).  
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(Receiver’s Avoidance Disclosure, Docket Entry No. 1118, p. 1.) As detailed above, there is 

sufficient evidence that BC57 holds a valid first-priority mortgage on the Properties. And, as 

demonstrated below, there is equally no support, in law or fact, for the Receiver’s assertion that 

the grant to BC57 of a first priority mortgage is a voidable fraudulent transfer.  

A. The Receiver Lacks Standing to Pursue this Claim. 

 As a threshold matter, if the BC57 Mortgage is otherwise a valid first-priority mortgage, 

the Receiver lacks standing to pursue any avoidance action against BC57 under the Act. “[A]n 

equity receiver may sue only to redress injuries to the entity in receivership.” See Scholes v. 

Lehmann, 56 F.3d 750, 753 (7th Cir. 1995); cf. Pearlman v. Alexis, No. 09–20865–CIV, 2009 WL 

3161830, at *4 (S.D. Fla. Sept. 25, 2009) (“An equity receiver may not pursue fraudulent-transfer 

claims owned by the creditors of the receivership entities; for [a]lthough a receivership is typically 

created to protect the rights of creditors, the receiver is not the class representative for creditors 

and receives no general assignment rights from creditors. Thus, the receiver may only pursue such 

claims on behalf of the receivership entities that qualify as creditors.”) (internal quotation and 

citation omitted; emphasis added); see also Boston Trading Grp., Inc. v. Burnazos, 835 F.2d 1504, 

1514 (1st Cir. 1987) (explaining that the “Receiver draws his authority to sue from a court order 

that gives him full power to prosecute all claims . . . on behalf of [the receivership entities]. It does 

not give him authority to prosecute clams on behalf of [the receivership entities’] creditors.”) 

(internal quotation and citation omitted) (emphasis in original).   

 The Receiver has the burden to establish his standing to sue, thus requiring that he present 

factual evidence establishing a direct injury to the receivership entity resulting from the granting 

of the mortgage to BC57. See Scholes, 56 F.3d at 753. The Receiver has failed to set forth any 

facts sufficient to show that the avoidance action will redress injuries to the receivership entity 
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caused by the transaction with BC57. In fact, the uncontested facts establish that no injury resulted 

to any receivership entity from this transaction. The BC57 Loan paid off prior mortgages and 

resulted in an equivalent or smaller mortgage on the same properties. The authorized servicer for 

the prior mortgagees on each property received the payoff funds, and the remainder of the funds 

funded tax payments and improvements to the real estate. The transaction unquestionably 

benefitted the receivership entities, and neither entity was harmed as a creditor by the fully-funded 

loan and the resulting mortgage to secure the loan, which loan, among other things, resulted in 

over $1 million in renovations to the subject properties. Jarjosa Dep., SEC Exhibit 26, Docket 

Entry No. 1147-26, pp. 50-62. Accordingly, the Receiver lacks standing under the Act to pursue 

an avoidance action, and any such claim must be dismissed. 

B. The Receiver Cannot Meet His Burden to Prove Actual Intent. 

 If he had standing, the Receiver has the burden to prove all of the elements of the 

fraudulent transfer claim raised regarding the BC57 Mortgage on the Properties. Section 5 of the 

Act provides, in relevant part: 

Sec. 5. (a) A transfer made or obligation incurred by a debtor is fraudulent as to a creditor, 

whether the creditor’s claim arose before or after the transfer was made or the obligation 

was incurred, if the debtor made the transfer or incurred the obligation: 

 

(1) with actual intent to hinder, delay, or defraud any creditor of the debtor; 

 

. . . . and the debtor:  

 

(B) intended to incur, or believed or reasonably should have believed that 

he would incur, debts beyond his ability to pay as they became due.  

 

740 ILCS 160/5. Thus, the Receiver must prove, by clear and convincing evidence, see In re 

Zeigler, 320 B.R. 362, 372 (Bankr. N.D. Ill. 2005), that EB had “actual intent to hinder, delay, 

or defraud any creditor” when it granted BC57 a mortgage on the Properties. 740 ILCS 160/5 

(emphasis added).   
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1. The Ponzi Scheme Presumption Does Not Apply to Claims Brought Pursuant 

to the Act. 

 

The Receiver’s Avoidance Disclosure declares use of the so-called “Ponzi scheme 

presumption” to establish the necessary element of actual intent to defraud. (Docket Entry No. 

1118, p. 2.) Because a Ponzi scheme is, by definition, an intended fraud from the outset, some 

courts have entitled parties raising claims pursuant to the Bankruptcy Code or a state’s version 

of the Uniform Fraudulent Transfer Act to a presumption—the Ponzi scheme presumption—of 

actual fraudulent intent if, and only if, the elements of a Ponzi scheme are established. See, e.g., 

Damian v. Heartland Bank & Tr. Co., No. 20 C 7819, 2021 WL 5937153, at *11 (N.D. Ill. Dec. 

15, 2021) (recognizing the Ponzi scheme presumption); In re  Equip. Acquisition Res., Inc., 483 

B.R. 823, 834 (Bankr. N.D. Ill. 2012) (same); see also In re Bernard L. Madoff Inv. Sec. LLC, 12 

F.4th 181, 196 (2d Cir. 2021) (explaining that “the existence of a Ponzi scheme demonstrates 

actual intent as a matter of law because transfers made in the course of a Ponzi scheme could 

have been made for no purpose other than to hinder, delay or defraud creditors”) (internal 

quotation omitted); In re Pac. Forest Prods. Co., 05-23268-CIV-GOLD, 2006 WL 8433477, at 

*6 (S.D. Fla. May 24, 2006) (“The rationale for inferring fraudulent intent derives from the 

structure of a Ponzi scheme, in that Ponzi schemers know from the beginning that future investors 

will not be paid.  Therefore, a Ponzi scheme is, by its nature, fraudulent.”) (internal citation 

omitted). 

Although federal courts applying Illinois law have recognized and applied the Ponzi 

scheme presumption, see, e.g., Damian, 2021 WL 5937153, at *11, the Illinois Supreme Court 

has yet to opine as to whether the presumption applies to claims brought pursuant to the Act. Two 

state supreme courts that have recently been tasked with determining whether to apply the Ponzi 

Scheme Presumption to their state’s version of the Uniform Fraudulent Transfer Act have rejected 
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its application. See Janvey v. Golf Channel, Inc., 487 S.W.3d 560 (Tex. 2016); Finn v. Alliance 

Bank, 860 N.W.2d 638 (Minn. 2015). The Minnesota Supreme Court emphasized that there “is 

no statutory justification for relieving the Receiver of its burden of proving—or for preventing 

the transferee from attempting to disprove—fraudulent intent. Instead, fraudulent intent must be 

determined in light of the facts and circumstances of each case.” Finn, 860 N.W.2d at 647.   

Accordingly, because whether to permit the use of the Ponzi scheme presumption to 

presume actual intent pursuant to the Act is a question involving the interpretation of state law, it 

is the Illinois Supreme Court that should determine its applicability. Earlier case law suggests 

that the Illinois Supreme Court would agree with the Minnesota and Texas courts if presented 

with the issue, and would find that no “Ponzi scheme presumption” exists. According to the 

Illinois Supreme Court, “actual fraud is never presumed but must be proved by clear and 

convincing evidence.” Ray v. Winter, 67 Ill.2d 296, 303 (Ill. 1977) (citing Carroll v. Caldwell, 

12 Ill.2d 487, 494 (Ill. 1957)); see also Hofmann v. Hofmann, 94 Ill.2d 205, 222 (Ill. 1983) (noting 

that “fraud will not be presumed in this State and must be proved by clear and convincing 

evidence”).   

Furthermore, although the presumption has been applied by some federal courts in 

Illinois, the foundation for doing so is shaky at best with respect to actions under the Act. There 

is no Seventh Circuit authority for the application of the presumption, and the United States 

District and Bankruptcy Courts that have applied it did so pursuant to section 548 of the 

Bankruptcy Code, or by bringing in claims pursuant to the Act through section 544 of the 

Bankruptcy Code. See, e.g., Equip. Acquisition Res., 483 B.R. at 834; In re Lancelot Invs. Fund, 

LP, 451 B.R. 833 (Bankr. N.D. Ill. 2011); In re Lake States Commodities, Inc., 272 B.R. 233 

(Bankr. N.D. Ill. 2002); In re Foos, 188 B.R. 239, 244 (Bankr. N.D. Ill. 1995), rev’d on other 
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grounds, 1996 WL 563503 (N.D. Ill. Sept. 23, 1996). One District Court case, Damian v. 

Heartland Bank & Trust, applied the presumption to a claim brought solely pursuant to the Act, 

but relied exclusively on cases that apply the presumption to claims under the Bankruptcy Code. 

See 2021 WL 5937153, at *11. Finally, a single lower state court opinion applies the presumption 

to a claim brought pursuant to the Act, in the context of a motion to dismiss, relying on out-of-

circuit authority in a bankruptcy case. See Sender v. A.S.A.M. Partners II, No. 12CH03206, 2013 

WL 3956899, at *5-6 (Ill. Cir. Ct. June 10, 2013) (citing In re Dreier LLP, 452 B.R. 391, 424 

(S.D.N.Y. 2011)).18  

This Court should follow the Illinois Supreme Court’s rule that actual fraud can never be 

presumed, see Ray, 67 Ill.2d at 303, and join the Minnesota and Texas courts in finding that no 

Ponzi scheme presumption exists under the Act.  

2. Even if the Ponzi Scheme Presumption Could be Applied to Claims Brought 

Pursuant to the Act, it does not Apply in this Case. 

 

 As a necessary (but not sufficient) condition to raising the presumption, the Receiver first 

must prove the existence of a Ponzi scheme as a matter of fact. See Equip. Acquisition Res., 483 

B.R. at 834; In re Taneja, No. 10–1225, 2012 WL 3073175, at *4 (Bankr. E.D. Va. July 30, 2012) 

(explaining that “the burden is on the trustee to prove the predicate facts: that a Ponzi scheme 

existed and that the transactions were a part of the Ponzi scheme”). If the receiver “cannot carry 

his burden of proof, the presumption will not arise.” See Taneja, 2012 WL 3073175, at *4, *7 

(determining that the trustee had not carried his burden to establish the presumption, despite the 

existence of fraud, and explaining that “[a]ll Ponzi schemes are frauds. Not all frauds are Ponzi 

 
18 Sender cites to the Seventh Circuit case, Scholes v. Lehmann, 56 F.3d 750, 757 (7th Cir. 1995), 

but Scholes does not actually mention or endorse the Ponzi scheme presumption. Scholes involved 

a typical “badges of fraud” analysis. 
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schemes.”). Since the Receiver must prove actual fraud by clear and convincing evidence, courts 

hold that the existence of a Ponzi scheme (and that the challenged transfer was integral to the 

scheme, as discussed below) must also be established by clear and convincing evidence. See e.g., 

In re Fair Finance Co., No. 10-50494, 2018 WL 1069443, at *29-30, 35 (Bankr. N.D. Ohio Feb. 

23, 2018); see also In re Goldberg, 623 B.R. 225, 241 (Bankr. D. Conn. 2020). 

A Ponzi scheme “involves an enterprise which makes payments to investors from money 

received from more recent investors, rather than from profits of a legitimate business enterprise.” 

Equip. Acquisition Res., 483 B.R. at 834. Importantly, in order to be a Ponzi scheme, the scheme 

must have been fraudulent from the beginning. See Pac. Forest Prods., 2006 WL 8433477, at *6, 

*7 (explaining that “Ponzi schemers know from the beginning that future investors will not be 

paid” and noting further that a “Ponzi scheme, [by] its very definition, is an illicit operation from 

the outset”) (emphasis added); see also In re Reagor-Dykes Motors, LP, Case No. 18-50214-RLJ-

11, 2020 WL 4939180, at *9 (Bankr. N.D. Tex. Aug. 24, 2020) (differentiating a Ponzi scheme 

and a check-kiting scheme, and explaining that, unlike the latter, a “Ponzi scheme is fraudulent 

from the beginning”). Indeed, the logic of allowing the presumption exists only if the scheme is 

inherently fraudulent from the outset, thus making all actions critical to the scheme done with 

actual intent to defraud.  

As the court explained in In re Direct Access Partners, LLC, this unique aspect of Ponzi 

schemes (entirely fraudulent from the outset) underlies the presumption, which does not arise in 

every case with fraudulent or even criminal activity: 

[T]he so-called Ponzi scheme presumption is based on the peculiar characteristics of a 

Ponzi scheme, under which every payment made to one investor is necessarily part of the 

scheme to defraud a new investor, and necessarily part of a scheme that ultimately will 

leave someone unpaid. As the court explained in [In re Bayou Grp., LLC], 439 B.R. 284, 

306 n.19 (S.D.N.Y. 2010) [(internal citation omitted)]: 
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The logic for applying a presumption of actual intent to defraud in the Ponzi scheme 

scenario is tied to the fact that a Ponzi scheme ‘cannot work forever.’ When the 

pool of investors runs dry – as it will – the operator knows that the scheme will 

collapse and that those still invested in the enterprise will lose their 

money. ‘Knowledge to a substantial certainty constitutes intent in the eyes of the 

law,’ and awareness that some investors will not be paid is sufficient to establish 

actual intent to defraud. 

 

By contrast, the mere fact that a business engages in some other form of illegal activity 

(even if substantial in amount) does not automatically mean that the business inevitably 

will fail or that creditors will be left unpaid. Accordingly, illegal activity, standing alone, 

does not support a presumption that payments made by a business are made with an actual 

intent to hinder, delay or defraud the creditors of the business. 

 

602 B.R. 495, 540-41 (Bankr. S.D.N.Y. 2019). 

In order to prove the existence of a Ponzi scheme, the Receiver must establish an initial 

and unbroken fraudulent intent, with clear and convincing evidence that from the outset and 

continuing through the challenged transfer, that “deposits were made by investors; 

the Ponzi scheme operator conducted little or no legitimate business operations as represented to 

investors; the purported business operation produces little or no profits or earnings, the source of 

the funds being new investments by subsequent investors; and the source of payments to investors 

is cash infused by new investors.” Equip. Acquisition Res., 483 B.R. at 834.   

As noted, establishing a Ponzi scheme is necessary but not sufficient to raise the 

presumption. The Receiver also carries the burden of proving, with clear and convincing evidence, 

that the particular transaction with BC57 was in furtherance of that scheme and integral to its 

continuation. See In re Foos, 188 B.R. at 244 (explaining that “when an action is brought to recover 

payments that were part of the Ponzi scheme it is reasonable to presume an intent to defraud” but 

“[w]here, as here . . . the individual who is operating the Ponzi scheme conducts ordinary business 

transactions outside of the Ponzi scheme, the basis for presuming fraud is not present”); see also 

Sale v. Ferrari Fin. Servs., Inc., No. 19-23563-CIV-MORENO, 2020 WL 5750502, at *5 (S.D. 
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Fla. Sept. 25, 2020) (finding that the Ponzi scheme presumption did not apply because the transfers 

at issue were not made to “perpetuate the [Ponzi] scheme”); Taneja, 2012 WL 3073175, at *4 

(explaining that, to use the Ponzi scheme presumption, one must “prove the predicate facts: that a 

Ponzi scheme existed and that the transactions were a part of the Ponzi scheme”); In re M&M 

Marketing, L.L.C., No. BK09–81458–TJM, 2013 WL 5592909, at *3 (Bankr. D. Neb. Oct. 10, 

2013) (“[t]he Ponzi scheme presumption requires proof of the existence and operation of a Ponzi 

scheme involving the debtor, and the debtor’s transfer of property to another entity 

in furtherance of the scheme.”) (emphasis added); In re ATM Fin. Servs., LLC, No. 6:08–bk–969–

KSJ, 2011 WL 2580763, at * (Bankr. M.D. Fla. June 14, 2011) (“To establish the debtor’s 

fraudulent intent . . . the trustee must show that each transfer was made in furtherance of the Ponzi 

scheme. The reason for this is clear: the Court can only infer intent to defraud future purchasers 

when the trustee has shown the transfers at issue somehow perpetuated the debtor's Ponzi scheme. 

Transfers made by the debtor unrelated to the Ponzi scheme do not warrant this inference.”) 

(emphasis in original); In re Manhattan Inv. Fund Ltd., 397 B.R. 1, 13 (S.D.N.Y. 2007) (requiring 

proof that the transfers at issue were “in furtherance of the Ponzi scheme” in order to “trigger the 

Ponzi scheme presumption”) (internal quotation marks omitted). Thus, the Receiver carries the 

burden of proving a direct nexus between the granting of a mortgage to BC57 and furtherance of 

the Ponzi scheme.   

 The Receiver’s attempt to use the Ponzi scheme presumption to bypass the need to 

otherwise establish actual intent must fail because the Receiver cannot prove the existence of a 

Ponzi scheme. In the Receiver’s Disclosure, the Receiver merely states, in a conclusory fashion: 

“The evidence that EquityBuild and the Cohens were operating a Ponzi scheme is a matter of 

record and incontrovertible.” (Receiver’s Avoidance Disclosure, Docket Entry No. 1118, p. 3.) In 
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fact, there is no such finding on the record and no admission of the existence of a Ponzi scheme. 

The Cohens’ stipulations neither admit nor deny the existence of a Ponzi scheme. (Docket Entry 

Nos. 29-2, 29-3.) Besides citing to a couple of docket entries that establish no such thing, the 

Receiver does not state what evidence the Receiver is relying upon in support of the existence of 

a Ponzi scheme as defined by applicable case law. While the SEC’s original complaint repeats the 

Ponzi scheme label without basis, its factual allegations actually establish that, as a matter of fact 

and law, a Ponzi scheme did not exist and is not even properly pleaded, as detailed below. (Docket 

Entry No, 1. p. 2, ¶ 3 and p. 9, ¶ 45.) 

a. The Ponzi Scheme Presumption does not Apply Because the Defendants’ 

Businesses were not Fraudulent from the Outset. 

 

 The Receiver fails to raise the Ponzi scheme presumption for two reasons. First, regardless 

of what the EB enterprise eventually became, it began with legitimate intentions and legitimate 

business activities. The SEC acknowledges this in its Complaint. When describing the factual 

background supporting its claims against the Cohens and their businesses, the SEC was careful to 

highlight that the origins of the Cohens’ investment scheme were not fraudulent. For example, the 

SEC explained that only after the “Defendants sustained heavy losses and the properties they 

pitched to investors failed to earn anywhere near enough to pay the promised double-digit returns” 

did the “Defendants’ investment program devolve[] into a Ponzi scheme.” (Docket Entry No. 1, p. 

2, ¶ 3) (emphasis added.) Only at this point, according to the SEC, the Defendants, “[r]ather than 

disclosing their financial problems . . . continued to solicit investors with offers of safe investment 

and outsized returns.” (Id., p. 2, ¶ 4). The Complaint establishes a timeline: the Cohens operated a 

real estate investment business and, by 2010, began offering and selling promissory notes (Id., p. 

5), informing investors that they would receive double-digit returns through third-party purchasers. 

(Id., p. 7, ¶ 34.) However, over time, the properties securing the notes performed poorly, 
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eliminating the supply of ready purchasers, and “by 2015, Defendants no longer even tried to find 

third-party buyers.” (Id., p. 9, ¶ 44.) It was only at this point, in 2015, the SEC alleges that “[w]ith 

the properties failing to generate sufficient income,” that “Defendants began operating the Notes 

offering as a Ponzi scheme, using new investor funds to pay earlier investors’ interest payments.” 

(Id., p. 9, ¶ 45) (emphasis added.)   

The Tushaus declaration filed in support of the SEC’s motion for a temporary restraining 

order, filed concurrently with the Complaint, supports this timeline. (Docket Entry No. 5.)  

According to the Tushaus Declaration, the business suffered substantial net losses in 2015, and 

that bank records indicate that from 

January 2015 through February 2017, investors received approximately $14.5 million in 

interest payments from EquityBuild . . . . [but] during the same period, the money 

transferred to EquityBuild from property managers and third-party buyers’ monthly 

payments amounted to only $3.8 million. Based on this analysis, it appears that 

EquityBuild used investor proceeds to make investor interest payments.   

 

(Docket Entry No. 5, p. 11, ¶ 43.) Together, the Complaint and the Tushaus Declaration make 

clear that the SEC’s position is that the use of investor proceeds to make investor interest 

payments—payments claimed to be characteristic of a Ponzi scheme—did not begin until 2015—

five years after the Defendants began offering and selling promissory notes. But even this 

statement admits that rents and sale proceeds provided some of the payments to investors, as 

originally intended and advertised. 

 As explained above, a critical and necessary aspect of a Ponzi scheme is that it begins as a 

fraudulent business. See Pac. Forest Prods., 2006 WL 8433477, at *6, *7 (explaining that “Ponzi 

schemers know from the beginning that future investors will not be paid” and noting further that a 

“Ponzi scheme, [by] its very definition, is an illicit operation from the outset”) (emphasis added); 

see also Reagor-Dykes Motors, LP, 2020 WL 4939180, at *9 (explaining that a “Ponzi scheme is 
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fraudulent from the beginning”). Therefore, by definition, a Ponzi scheme cannot, as the SEC 

characterized, “devolve” into a Ponzi scheme. (Docket Entry No. 1, p. 2, ¶ 3, see also p. 9, ¶ 45.)  

Because the Defendants did not begin making “Ponzi-style” payments until 2015—five years after 

they began offering notes as part of their business model—whatever enterprise the Defendants 

were operating cannot be properly classified as a Ponzi scheme.  See Taneja, 2012 WL 3073175, 

at *7 (explaining that “[a]ll Ponzi schemes are frauds. Not all frauds are Ponzi schemes.”).  There 

may have been fraudulent activities at some point, but never a Ponzi scheme under the law, and 

therefore use of the Ponzi scheme presumption is unavailable to the Receiver. 

b. The Ponzi Scheme Presumption does not Apply Because the Transaction with 

BC57 was not in Furtherance of the Defendants’ Scheme. 

 

The Receiver fails to trigger the Ponzi scheme presumption relative to the alleged 

avoidance claim against BC57 for a second reason: the Receiver cannot prove that the specific 

transaction with BC57 was in furtherance of a broader fraudulent scheme. In fact, the Receiver 

does not even allege a nexus between the borrowing from BC57 and the grant of a mortgage to 

secure that borrowing and the alleged fraudulent scheme. Indeed, not once in either the Receiver’s 

Avoidance Disclosure (Docket Entry No. 1118) or the Receiver’s Answers to BC57 LLC’s 

Contention Discovery (Ex. 1 to Docket Entry 1199) does the Receiver attempt to show that the 

transaction with BC57 was related to the alleged Ponzi-style payments the Defendants were 

making to investors, or that the transaction was made to further the scheme. Nor could he ever do 

so. The Receiver has the burden of proof on this element, and he fails to meet it.  

 The dearth, in the Receiver’s Avoidance Disclosure and the Receiver’s Answers to BC57 

LLC’s Contention Discovery, to any reference to a connection between the BC57 transaction and 

the Defendants’ scheme related to the payments to investors is not an oversight. There was no 

connection. The BC57 transaction was an ordinary course, arm’s length commercial loan that 
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benefitted the receivership entities. The loan issued by BC57 was a standard third-party financing 

transaction; the loan served to refinance the existing debt on the Properties, pay delinquent real 

estate taxes, and provide funds to repair the Properties. (Ex. 16 to BC57 Position Statement, Docket 

Entry No. 1160, pp. 113-58.) As noted above, the Ponzi scheme presumption applies only to 

activities conducted in furtherance of the scheme. See Foos, 188 B.R. at 244 (“Where, as here . . . 

the individual who is operating the Ponzi scheme conducts ordinary business transactions outside 

of the Ponzi scheme, the basis for presuming fraud is not present”); Taneja, 2012 WL 3073175, at 

*4 (explaining that, to use the Ponzi scheme presumption, one must “prove the predicate facts: that 

a Ponzi scheme existed and that the transactions were a part of the Ponzi scheme”). The burden is 

on the Receiver to prove that the transaction with BC57 was in furtherance of the Defendants’ 

scheme, and the Receiver has failed to meet such burden. See id. The transactions with BC57 and 

the security interest granted to it were “outside of the Ponzi scheme,” and therefore “the basis for 

presuming fraud is not present.” See Foos, 188 B.R. at 244. Moreover, BC57 made the loan at 

issue in September 2017. According to the SEC Complaint, “as of late 2017, investors in more 

than 1,200 notes had not been repaid their principal.” (Docket Entry No. 1, pp. 11-12, ¶ 59.) This 

suggests that, even if Ponzi scheme conditions had existed, they ended before the loan was made.  

 Accordingly, because the Receiver has not—and cannot—show the existence of a true 

Ponzi scheme, and has not alleged and cannot prove that the transactions with BC57 were in 

furtherance of any alleged Ponzi scheme (even if one existed), the presumption cannot arise. See 

Taneja, 2012 WL 3073175, at *4. Without the use of the Ponzi scheme presumption, the Receiver 

has no other basis to prove actual intent, and has not alleged or offered any other proof. Therefore, 

because the Receiver has failed to prove, and cannot prove, a necessary element of his fraudulent 

transfer claim, this claim must fail. 
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C. Even if the Court Could Determine that a Fraudulent Transfer Occurred, BC57’s 

Mortgage Remains Valid Because it was Taken in Good Faith and for Reasonably 

Equivalent Value. 

 

Even if the Receiver were to prove a fraudulent transfer pursuant to Section 5 of the Act, 

BC57’s security interest remains valid because it accepted the mortgage in good faith and for 

reasonably equivalent value. As the Receiver concedes in the Receiver’s Avoidance Disclosure 

(Docket Entry No.1118, p. 3), the Act recognizes a good faith defense for creditors who accept a 

transfer in good faith and for reasonably equivalent value. See 740 ILCS 160/9 (“A transfer or 

obligation is not voidable under paragraph (1) of subsection (a) of Section 5 against a person who 

took in good faith and for a reasonably equivalent value or against any subsequent transferee or 

obligee”).   

As discussed above, there is no doubt that BC57 exchanged reasonably equivalent value 

for the mortgage granted to it. The record makes that clear and the Receiver does not contend 

otherwise. BC57’s good faith is also established as a matter of law and fact. 

True, “if the circumstances would place a reasonable person on inquiry as to the 

fraudulent scheme (and such inquiry would have revealed it), the good faith defense will be 

unavailable.” In re Equip. Acquisition Res., Inc., 481 B.R. 422, 429 (Bankr. N.D. Ill 2012). But, 

as discussed above, inquiry notice did not occur here. The term inquiry notice “signifies 

awareness of suspicious facts that would have led a reasonable firm, acting diligently, to 

investigate further and by doing so discover wrongdoing.” In re Sentinel Mgmt. Grp, Inc., 809 

F.3d 958, 961 (7th Cir. 2016). The creditor “must show that the circumstances surrounding the 

transfers at issue would not have placed a reasonable person on inquiry notice of the alleged 

fraud.”  Equip. Acquisition Res., 481 B.R. at 429 (emphasis added). Courts have held “that it is 

information suggesting insolvency or a fraudulent purpose in making a transfer that triggers 
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inquiry notice.” See, e.g., In re Bayou Grp., LLC, 439 B.R. 284, 313-14 (S.D.N.Y. 2010) 

(collecting cases). Whether a transferee had the requisite inquiry notice “is informed by the 

standards, norms, practices, sophistication, and experience generally possessed by participants in 

the transferee’s industry or class.” Id. at 313.     

In the context of the good-faith defense to fraudulent transfer claims, courts have limited 

the definition of “inquiry notice,” noting that a broad inquiry notice standard would “render the 

good faith defense largely illusory whenever a transferor is actually engaged in fraud or is 

insolvent.” See id. at 316. Accordingly, courts emphasize that the inquiry notice standard involves 

both subjective and objective components when examining what the transferee knew or should 

have known at the time, explaining that “even courts that use the phrase ‘should have known’ 

acknowledge that the first step in the inquiry notice analysis looks to what facts the 

defendant knew.” See Madoff, 12 F.4th at 191 (emphasis in original) (citing Bayou, 439 B.R. at 

310; Sentinel Mgmt., 809 F.3d at 961); In re Taneja, 743 F.3d 423, 430 (4th Cir. 2014) 

(recognizing that evaluating good faith in an avoidance action involves both subjective 

components, which involves looking at the “honesty” and “state of mind” of the transferee, and 

objective components, which takes into account the “observance of reasonable commercial 

standards”) (internal quotations omitted); In re First Nat’l Parts Exch., Inc., No. 98 C 5915, 2000 

WL 988177, at *6, *7 (N.D. Ill. July 18, 2000) (highlighting the need for courts to consider both 

subjective and objective components when evaluating the good faith defense to a fraudulent 

transfer claim); see also Sentinel Mgmt., 809 F.3d at 961 (noting that the inquiry notice standard 

requires examining the transferee’s “awareness of suspicious facts” at the time).  

In order to have had the requisite “inquiry notice” at the time of the transaction, BC57 

must have known information about EB suggesting insolvency or a fraudulent purpose in granting 
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the mortgage, that would have led a reasonable commercial real estate lender to inquire further, 

taking into account industry standards for commercial real estate lenders in the context of short-

term, collateral-focused bridge loans. See, e.g., Bayou, 439 B.R. at 313-14. In the Receiver’s 

Disclosure, the Receiver outlines a number of facts allegedly known to BC57 that he claims were 

red flags sufficient to trigger inquiry notice. (Docket Entry No. 1118, pp. 4-8.) These alleged 

facts, other than highlighting the sloppiness of some of EB’s initial mortgage release paperwork 

and some confusion about the exact payoff amounts of the prior mortgages, would not be red 

flags for a commercial real estate bridge lender like BC57, and certainly are not sufficient enough 

to suggest insolvency or fraud by EB sufficient to trigger inquiry notice. See Bayou, 439 B.R. at 

314 (expressly rejecting the notion that “infirmity” in the transaction or  “in the integrity of 

management” could trigger inquiry notice, noting that the phrase “infirmity”—which could 

“include poor business model, incompetent management, inadequate accounting controls, lack of 

research capabilities, poor marketing, insufficient capital, and a host of other deficiencies”—is 

“so broad as to be indefinable”); see also First Nat’l Parts Exch., 2000 WL 988177, at *6 

(explaining that “the mere fact that a transferee is on notice of the precarious financial condition 

of the transferor does not preclude a finding of good faith under all circumstances”). 

As the deposition testimony of Bloomfield Capital and BC57’s employees and counsel 

establish, both BC57 and its law firm relied on NNNT, acting in its role as settlement agent, to 

handle both the accuracy of the payoff amounts needed to release the existing mortgages and the 

adequacy and validity of the mortgage releases. See Turzewski Dep., SEC Exhibit 30, Docket 

Entry No. 1147-30, p. 96; Bagchi Dep., SEC Exhibit 25, Docket Entry No. 1147-25, pp. 63-76. 

Like other commercial real estate bridge lenders, BC57 focused on loan to value, and primarily 

required a first priority mortgage and title insurance. Jarjosa Dep., SEC Exhibit 26, Docket Entry 
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No. 1147-26, pp. 37, 41, 76, 96. When NNNT advised that the payoffs were in the proper amount 

and that the release documents were sufficient under Illinois law, there were no issues and no 

flags of any color. Jarjosa Dep., SEC Exhibit 26, Docket Entry No. 1147-26, p. 103; Bagchi Dep., 

SEC Exhibit 25, Docket Entry No. 1147-25, pp. 63-76. At the time that BC57 closed its loan and 

received the mortgage, no open issues existed that had not been categorically and clearly resolved 

by NNNT. Bagchi Dep., SEC Exhibit 25, Docket Entry No. 1147-25, pp. 73-76. There was 

nothing to trigger inquiry notice and nothing that BC57 learned that affected its decision to make 

the loan. Bagchi Dep., SEC Exhibit 25, Docket Entry No. 1147-25, pp. 73-76; Jarjosa Dep., SEC 

Exhibit 26, Docket Entry No. 1147-26, p. 103.  

Moreover, in the Receiver’s Answers to BC57, LLC’s Contention Discovery, when asked 

what facts could BC57 have discovered if it inquired further into EB before issuing its loan, the 

Receiver outlined facts related to the Cohens and their other business ventures, certain lawsuits 

involving EB, and discrepancies between information provided to BC57 and publicly-available 

information. (Exhibit 1 to Docket Entry 1199, pp. 7-10). As explained above, BC57 had no reason 

to further investigate EB in relation to this transaction but, even if it had determined the need to 

investigate, these “facts” would not have been sufficient to show that BC57 did not enter into the 

transaction in good faith. See 740 ILCS 160/9. Indeed, in Bayou, when considering information 

actually known to the transferee, the court determined that (1) allegations made in a lawsuit 

against the transferor by a former principal of the transferor, (2) certain delays and inconsistencies 

in disclosures and communications related to specific transaction, and (3) negative information 

concerning the principals of the transferor contained in background investigation reports, were 

not sufficient to place a reasonable institutional hedge fund investor on inquiry notice. See Bayou, 

439 B.R. at 318-28. Similarly, the Receiver cannot point to anything that BC57, as a reasonably 
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prudent commercial real estate bridge lender, actually knew or should have known about EB, that 

would have suggested “insolvency or a fraudulent purpose” in the transaction at issue. Id. at 314. 

As Mr. Jarjosa testified, there was nothing in the background check on Jerome Cohen or in the 

litigation reports that BC57 received that rose to the level of not making the loan. Jarjosa Dep., 

SEC Exhibit 26, p. 103. Accordingly, because BC57 was not on inquiry notice of any fraudulent 

scheme orchestrated by EB related to the specific transaction, BC57 engaged in the transaction 

in good faith.  

The transaction involving BC57 otherwise has all of the indicia of good faith. The 

transaction was clearly at arm’s length, as demonstrated by the multi-step, arm’s length 

negotiations over the terms of the loan. Jarjosa Dep., SEC Exhibit 26, Docket Entry No. 1147-

26, pp. 50-62; Turzewski Dep., SEC Exhibit 30, Docket Entry No. 1147-30, pp. 63-70. As courts 

have emphasized, “whether the transaction carries the earmarks of an arms-length bargain” is 

relevant to the good faith determination. See In re Think Retail Sols., LLC, No. 15-56153-BEM, 

2019 WL 2912717, at *21 (Bankr. N.D. Ga. July 5, 2019) (internal quotation omitted). Courts in 

this district have found similar third-party loan transactions to be in good faith and therefore 

unavoidable under fraudulent transfer law. See, e.g., In re Telesphere Commc’ns, Inc., 179 B.R. 

544, 559-60 (Bankr. N.D. Ill. 1994).   

For the reasons set forth above, even if the Receiver were able to establish that a fraudulent 

transfer occurred—which BC57 believes is impossible on this record—BC57’s acceptance of the 

transfer in good faith and for reasonably equivalent value will defeat the Receiver’s claim. 
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CONCLUSION 

 For the reasons set forth above and in its opening Position Statement, BC57 

has a first priority unavoidable lien upon the subject properties, and the Court should so hold, 

entitling BC57 to payment from the proceeds of the sale of its collateral. 

  

 
 

Dated: March 14, 2022                                BC57, LLC 

 

/s/  David E. Hart  

David E. Hart 

Robert M. Horwitz 

Maddin Hauser Roth & Heller, PC 

28400 Northwestern Drive, 2nd Floor 

Southfield, MI 48034 

(248) 827-1884 

dhart@maddinhauser.com 

rhorwitz@maddinhauser.com 

 

      -and- 

  

/s/  Michael A. Gilman  

Edward S. Weil (eweil@dykema.com) 

Michael A. Gilman (mgilman@dykema.com) 

Todd Gale (tgale@dykema.com) 

Kevin Connor (kconnor@dykema.com) 

Benjamin W. Chertok (bchertok@dykema.com) 

Dykema Gossett PLLC 

10 South Wacker Drive, Suite 2300 

Chicago, Illinois  60606 

(312) 876-1700 

 

      -and- 

 

/s/  Robert J. Keach  

      Robert J. Keach 

      Letson Douglass Boots 

      Kyle D. Smith 

      Bernstein, Shur, Sawyer & Nelson, P.A. 

      Portland, ME 04104 

      Telephone: (207) 774-1200 

      Facsimile: (207) 774-1127 
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/s/ Michael A. Gilman   
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THE CLERK:  Case 18 CV 5587, United States Securities 

and Exchange Commission vs. Equitybuild. 

THE COURT:  Good afternoon.  

So, first of all, who is appearing on behalf of the 

SEC?  

MR. HANAUER:  Good afternoon, your Honor, this is Ben 

Hanauer.  And I believe also appearing on the call is Tim 

Stockwell for the SEC. 

THE COURT:  Good afternoon. 

And who is appearing on behalf of the receiver?  

MR. RACHLIS:  Good afternoon, your Honor, Michael 

Rachlis and Jodi Rosen Wine will be appearing on behalf of the 

receiver.  And Kevin Duff, the receiver, is also on the line, 

as well.  

THE COURT:  All right. 

And with regard to the other people on the phone, 

there's really no good way of going about this as far as 

entering their names to the telephone conference.  So, why 

don't we just go ahead and proceed.  Let's see.  

So, to those representing other investors or 

institutional lenders, we'll just -- particularly the people 

that are going to take the lead today, let's start with 

them -- please go ahead and state your name and state the 

client that you're representing today. 

MR. GILMAN:  Good afternoon, your Honor, my name is 
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Michael Gilman.  I represent several of the institutional 

lenders, the mortgagees.

MR. DAMASHEK:  Judge, Ron Damashek also representing 

several of the mortgagees:  Citibank as trustee, Liberty EBCP, 

Thorofare Asset Based Lending, and Midland Loan Services, at 

least with respect to some of their loans. 

And I think Mr. Gilman and I are going to take the 

lead today, with Mr. Gilman addressing discovery and 

confidentiality order-related issues.  And I'll probably be 

addressing the other issues, depending on what the Court would 

like to hear. 

THE COURT:  Okay. 

MR. MARCUS:  Good afternoon, Judge Lee, this is David 

Marcus, a major Equitybuild investor, calling you from New 

York City. 

THE COURT:  Good afternoon.

MR. MARCUS:  Good afternoon. 

MR. CHERNY:  Good afternoon, your Honor, my name is 

Bill Cherny.  I represent several of the mortgagees we 

collectively call the Indiana Yates mortgagees. 

THE COURT:  Anyone else?  

MR. BROWN:  Kevin Brown, your Honor.  I represent the 

investors Martha and Leroy Johnson.

MS. LaGROTTA:  Good morning, your Honor, Michelle 

LaGrotta.  I represent Capital Investors, along with a few 
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other of the claimants. 

MR. KURTZ:  Good afternoon, your Honor, my name is 

Michael Kurtz, K-u-r-t-z.  I represent 1831 Fund I, LLC, which 

is a non-institutional lender. 

MR. CLARK:  Good afternoon, Judge, Zack Clark 

representing creditor Thorofare Asset Based Lending REIT Fund 

IV, LLC. 

THE COURT:  Good afternoon. 

Anyone else that wishes to enter an appearance today?

(No response.) 

THE COURT:  So, I have taken a look at the status 

report that was filed late last night giving me an update on 

where things stand.  

So, here's what I intend to do.  I'm going to address 

some of the issues that are described in the joint status 

report first.  Then I'm going to follow up with some of the 

open issues that need to be addressed after our last call on 

August 13th.  And, then, I'm going to enter my ruling with 

regard to the dispute as to the receiver's proposed and proper 

role during the claims resolution process, to wit:  Whether or 

not the receiver should make recommendation to the Court as to 

the priority of the liens for a particular property in the 

estate.  And I'll also address the receiver's motion for 

approval of retention of additional counsel. 

So, let's first start with the discovery.  
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So, I understand that everyone is still looking at 

the proposed discovery.  I took a look at the redlines of the 

discovery requests that went back and forth.  

At this point in time, are the parties still talking 

through some of the discovery -- I guess the scope of 

discovery requests?  I see some of the notations that the 

parties have made. 

Mr. Rachlis, at this point in time, are discussions 

continuing?  

MR. RACHLIS:  There are -- the answer is yes.  There 

may be some areas where some guidance from the Court may be of 

assistance to help those conversations along, and probably 

those are reflected in some of the redlining that you've seen 

in the drafts that were attached to the status report. 

THE COURT:  Okay. 

And from your standpoint, how much more time do you 

think you need for you and the lenders to figure out to come 

to a final determination as to what things you agree on and 

what things you can't agree upon?  

MR. RACHLIS:  If we get to the point of sort of like 

being at issue, to the extent that we're not there with any 

further comment from the Court, I would say that we'd be there 

very quickly, probably -- I don't know it would be longer than 

a week or so.  Probably one more review of these various 

documents, along with any comments or guidance from the Court, 
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I would definitely think we are -- we're very close to being 

sort of at a point where there's -- as your Honor's seen, 

there has been a lot that has been, generally speaking, agreed 

upon.  But the last rounds have focused on a few more 

centralized issues. 

THE COURT:  Mr. Gilman, anything to add?  

MR. GILMAN:  No.  I think that there are maybe three 

or four issues that we need to work out.  Perhaps the next 

step -- well, we'd like some guidance from the Court.  But 

perhaps the next step would also be to, you know, hammer 

out -- have a conference call and hammer out particular issues 

in terms of what's being requested and the scope of the 

requests. 

THE COURT:  Okay. 

My preference would be that the parties go ahead and 

have those meetings, and then just -- the parties can file a 

motion attaching their various proposal and identifying where 

they're at issue.  And, then, I'll have a separate hearing 

where I just go through and make rulings with regard to what 

the final discovery requests should look like. 

Before we proceed, I forgot to ask, Mr. Hanauer, 

whether the SEC has any particular thing to add to this issue.

MR. HANAUER:  Thank you, your Honor.  This is Ben 

Hanauer.  

We don't at this time.  We've been working with the 
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receiver and the institutional lenders; and, as long as we 

continue to be part of the conversation, then we're satisfied 

with the progress of things. 

THE COURT:  All right. 

So, with regard to the outstanding discovery 

requests, I would like the parties to finish up their meet- 

and-confer in the next seven days and file a joint motion -- 

let's see -- by October 2nd attaching the various proposals 

and identifying for me what issues need to be ruled on. 

And, then, the -- hold on for a second. 

(Brief pause.) 

THE COURT:  And, then, with regard to when I'm going 

to set that hearing, I'll figure that out after we address 

some of the other issues.  But I anticipate that I'll set the 

hearing probably sometime in mid -- early or mid-October, so 

that we can get going on this.  

All right.  So, let's now -- unless there's anything 

else that anyone would like to add with regard to discovery?

(No response.) 

THE COURT:  Okay.  Let's now move to the protective 

order. 

Mr. Gilman, what's going on with the protective 

order?  

MR. GILMAN:  It looks like we've reached an agreement 

as to -- to the protective order, other than with respect to 
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Paragraph 15(c), which is the provision concerning retention 

of documents once this litigation closes, as well as any 

related litigation closes.  And our position is that we 

believe that counsel and the title companies should be 

entitled to retain all discovery that was exchanged during the 

course of the proceeding. 

I believe the receiver's position is that only 

discovery that was filed with the Court should be retained. 

The reason why we don't want that limitation is 

because, among other reasons, title companies have to report 

to their regulators, insurers and re-insurers with respect 

to -- you know, with respect to this matter.  And, so, we 

don't want to foreclose them from using those documents or 

providing those documents to the insurers, re-insurers when 

necessary. 

THE COURT:  Mr. Rachlis?  

MR. RACHLIS:  Our concern is the breadth of the 

request.  I mean, I think that we're -- the protective order 

itself has provisions which are agreed upon that require, 

essentially, the return of the documents at the conclusion of 

this litigation.  And there's already an allowance -- a 

"notwithstanding" provision in 15(c) that allows certain 

materials to be held by counsel and the title insurer.  

But the breadth of seeking all discovery materials is 

our concern, given -- you know, there's -- there doesn't seem 
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to be an articulated need for all that type of information.  

As your Honor knows, there's PII in there and there's records 

that can be, you know, revealed in some capacity.  

And, of course, it's just inconsistent with the 

requirement that it be used just for this litigation.  We 

understand that there's some exception.  But the exception 

here that they're seeking to have seems to swallow the rule. 

So, it's, essentially, an overbreadth type of concern 

that we've lodged. 

THE COURT:  Is the concern only with regard to the 

personal identifying information?  

MR. RACHLIS:  No.  I mean, their -- the request -- 

discovery materials as defined in the protective order is very 

broad.  

THE COURT:  No, no, I mean -- 

MR. RACHLIS:  It means all the -- 

THE COURT:  I mean what is your concern with 

regard --

MR. RACHLIS:  Oh. 

THE COURT:  -- to -- why not just let them keep it?  

MR. RACHLIS:  Yeah.  It is definitely related in -- I 

would say in good measure to the PII-type of information that 

will be in there.  And there's all kinds of that information 

that floats around with these potentially financial documents, 

whether they be bank accounts, whether they be home security, 
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loan documents.  There can be all kinds of other 

financial-related documents that will have that PII.  So, 

that's definitely a concern.  

There's also sort of its overbreadth anyway, but the 

PII is definitely one of the major concerns and how that can 

be -- remain out there unnecessarily. 

THE COURT:  But doesn't the protective order address 

that by prohibiting the dissemination of the information 

produced in this litigation except for specific purposes?  

MR. RACHLIS:  Well, actually, the protective order 

does provide for its protection and then provides for its 

return at the conclusion of this litigation.  

So, this is -- what we're talking about is an 

exception to that ultimate -- to what is supposed to be the 

conclusion and the narrowness of utilization for this 

purpose -- for this litigation, which is also a means of 

protecting that from being disseminated unnecessarily or being 

open to risk for its release unnecessarily.  

So, it's, again, sort of the concern over the 

exception swallowing the rule.  

But the answer is, yes, directly.  We certainly 

are -- the protective order does protect that PII information.

MR. GILMAN:  Your Honor, if I may speak to that.  

That protection still remains once the case is over.  

Any material that's kept by either an attorney or title 
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company still must adhere to the terms of the confidentiality 

order and protect the material.  So, the same protections 

would apply as would apply from the get-go.  

THE COURT:  Right.  And there's nothing that the 

lenders or any other parties that has in the discovery can do 

with it beyond what is set forth in the protective order 

without getting further permission from this Court. 

Is that correct, Mr. Gilman?  

MR. GILMAN:  That's my understanding, your Honor, 

yes. 

THE COURT:  So, if that's the only dispute, with 

regard to the issue of the protective order, I believe that a 

complete set of all discovery materials can be retained by the 

parties in this case, including those filed under seal.  

Obviously, they continue to be bound by the protective order.  

But given, number one, the discovery in this case is 

going to be -- not every party is going to get all the 

discovery in this case because of the fact that the claims 

resolution process is going to be by property and by tranche.  

And, so, therefore, I don't think there's a danger in, for 

example, one lender getting all sorts of extraneous or 

irrelevant information, whether -- or related to people that 

aren't claimants with regard to the properties in which they 

have an interest.  

And, so, I think that the concern, that somehow 
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allowing the discovery to be retained by the parties that they 

acquire through this litigation will be disseminated 

willy-nilly and really cause a lot of injury to people out 

there, is overstated.  And, so, the protective order -- with 

regard to that dispute, I agree with the institutional lenders 

that that provision filed with the Court is not necessary. 

Mr. Gilman, is there any other disputes between the 

parties with regard to the protective order?  

MR. GILMAN:  That was the only thing that we were not 

able to work out, your Honor.  

THE COURT:  Okay.  All right.  

Let's then proceed to talk about the Equitybuild 

documents. 

Mr. Damashek, are you going to address that?

MR. GILMAN:  Your Honor, I'm -- 

MR. DAMASHEK:  No, I'm sorry -- 

MR. GILMAN:  -- going to address that. 

MR. DAMASHEK:  -- Judge.  Mr. Gilman was going to 

deal with that, as well. 

THE COURT:  Okay. 

Go ahead, Mr. Gilman.

MR. GILMAN:  Right.  

Well, we've had meetings and reviewed proposals from 

many vendors, and we've narrowed it down to two.  At this 

point, it's really kind of a pricing issue and a cost-sharing 
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issue in terms of how to go forward.  And I guess we could use 

some guidance from the Court.  We raised this issue before 

that there's a large cost to host these databases.  And we 

would like to -- the mortgagees would like to have some of 

that cost shared by both the receiver and the investors, 

lenders.  And the question is how to do that. 

Some of the vendors that we're looking at, they 

don't -- there's not necessarily a fee for every group of 

users.  It's just one fee.  Then you might be able to have 

multiple users.  Others, they would charge us a separate fee 

for each group of users that want to create and maintain 

private and protected documents. 

And so, what we're wondering, if there's a way that, 

regardless of which vendor we use, anyone that wants -- the 

receiver or investor lenders who want to use the system have 

to pay a charge per month during the term that they need to 

use the documents.  And we're talking about, I guess, a 

relatively nominal sum, especially when you consider some of 

the amounts at stake, of perhaps 2 or $300 a month for the 

use.  And that's what we could use some guidance from the 

Court on. 

THE COURT:  Guidance in the sense of whether or not a 

monthly fee in that kind of ballpark, whether I would consider 

something like that to be reasonable?  

MR. GILMAN:  Yes, your Honor. 
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THE COURT:  Mr. Rachlis?  

MR. RACHLIS:  You know, I guess I have two points.  

As to the receivership, I don't know that the receivership 

should be paying a charge to see its own documents.  I 

understand that it's being housed and being done in this way.  

But I think that that in and of itself -- 

THE COURT:  Mr. Rachlis -- 

MR. RACHLIS:  -- I think, poses an issue. 

THE COURT:  Mr. Rachlis, we've gone through this 

around and around and around.  The receiver thinks it's too 

cost prohibitive and the documents aren't relevant.  So, if 

the receiver wants to use it, the receiver is going to have to 

pay some charge for it.  That's just the way it is.  

MR. RACHLIS:  Well, that was what -- fair enough, 

your Honor. 

The other point in terms of 2 or $300 a month, I 

mean, in terms of an amount, it does not sound to be, you 

know, horrible.  If you annualize it, I mean, it certainly 

comes out -- it depends on how long a -- thinking about it 

from all the claimants' perspective, how long those claimants 

would need to have access.  If they only need access for a 

couple of months, a two -- you know, $400, say, for two months 

does not seem to be, you know, a large sum to have that 

access.  You know, it's simple and can -- you know, they can 

actually utilize it.  It does not seem -- I mean, it's an 
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extra burden, but it does not -- on an individual claimant, 

but it does not -- appear to be an un -- a wholly unreasonable 

one or insurmountable because it's a low three-figure number. 

But I do think it does depend a little bit in terms 

of how long.  Assuming that it's for a short period -- short 

duration, that makes it much more -- it seems much more 

reasonable in that regard. 

THE COURT:  So, Mr. Gilman, with regard to those 

vendors that would have a program where a user would be 

charged a hundred, two hundred- -- something in that 

neighborhood -- -dollar fee to access the database, would a 

user then be able to, for example -- if I paid a subscription 

for it, can I then conduct all the searches that I want and 

just download the documents and print them out or save them 

into my own hard drive in some sort of useable format, PDF -- 

or maybe I can just print them out -- within that month, and 

then if that's the universe, if that's all the documents I 

need, then I don't have to subscribe beyond that month?  

Is that more or less kind of how it's going to work, 

as opposed to the documents always being on the system of the 

particular vendor?  

MR. GILMAN:  My understanding is that anyone can 

download a document and save it to their own hard drive or 

print it out.  So, they will have access to it.  They 

initially gain access to it through the database, but once 
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they have access to it, they are free to download it onto 

their own hard drive or at least print it out.  I'm assuming 

they can download it to their hard drive.  

Or the program will allow them to maintain their own 

folders or files, if you will, on the system that are 

confidential.  So, only that user would be able to look at 

them.  

THE COURT:  Okay.

Mr. Hanauer, anything to add to this discussion?  

MR. HANAUER:  No.  Thank you, your Honor.  As long as 

the investors are able to pay as you go as has been described, 

the 2 to $300 a month sounds reasonable. 

THE COURT:  All right.  I agree.  

So, Mr. Gilman, if the proposal is -- I mean, I 

haven't seen the rest of it, but if the question is whether I 

believe that a monthly fee of 2 or $300 a month for complete 

access to a database from which someone can search and 

download relevant documents is reasonable, then I agree the 

answer is yes.

MR. GILMAN:  Okay.  Thank you. 

THE COURT:  Okay.  So, what I would suggest, the -- 

well, anyway, so does that help narrow down the vendors?  

Where are we with picking the vendors and the various actual 

proposals?  

MR. GILMAN:  As I said, we narrowed it down to two.  
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We're working on the pricing.  I think at this point -- and 

I'm waiting for some other issues to be resolved.  But I think 

that by the next status, by early October, we'll have -- you 

know, we'll have a vendor tied down and we'll have a written 

proposal in terms of the contributions to users and how they 

would access the system and things of that nature.  We'll put 

together a comprehensive proposal before the next status 

hearing. 

THE COURT:  Okay. 

It is the 23rd.  Do you think you'd be able to submit 

a concrete proposal by the 9th?  

MR. GILMAN:  We can try.  We might be able to, yes.  

We'll have to --  

THE COURT:  Okay.

And, then, if the proposal, itself, needs to be, you 

know, for -- I don't know -- for trade secret information or 

for business purposes of the vendor, if they would like the 

actual proposal and pricing to be placed under seal, that's 

fine.  And, in fact, if you have two different proposals from 

two different lenders because they're structured differently 

and you want to submit both in the alternative, that's fine, 

too.  And we can just talk about it at the next hearing.

MR. GILMAN:  Okay.  Very good. 

THE COURT:  Okay.

MR. GILMAN:  Thank you. 
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THE COURT:  All right.  The next issue that I want to 

talk about is Mr. Marcus' request with regard -- 

Mr. Marcus, do we still have you on the line?  

MR. MARCUS:  Yes, I'm here, Judge.  Thank you, your 

Honor. 

THE COURT:  -- that there be some way for other 

investors who are interested in exchanging information and 

talking about the case to get together, whether through 

counsel or not. 

During the last hearing, the SEC and the receiver 

raised some justifiable concerns with regard to providing 

Mr. Marcus with that information.  But I think as the 

discussion evolved, Mr. Marcus said that it would be 

sufficient if his name and contact information was simply 

circulated to the other investors and with some information to 

the effect that Mr. Marcus is an investor at such-and-such 

property, and that he is interested in speaking with other 

investors and/or their counsel with regard to the issues in 

this litigation.  And while the SEC and the receiver and the 

Court do not endorse Mr. Marcus in any way or, you know, 

whatever language we need to make sure that the recipients 

don't think that Mr. Marcus has some sort of imprimatur of the 

Court or the SEC or the receiver, that the investors, if they 

want, should feel free to contact Mr. Marcus at his contact 

information, which would be a phone number and e-mail.  
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That's more or less the proposal; is that correct, 

Mr. Marcus?  

MR. MARCUS:  Yes, exactly right, your Honor.  Thank 

you. 

THE COURT:  Okay. 

After considering the arguments everyone contributed 

at the last hearing, I think that proposal is reasonable.  

And, in fact, I think it's a good one.  I think it's a good 

one because to the extent that there are lenders who don't 

have their own -- for example, if there are lenders who don't 

have their own attorneys and they are not in the same tranche, 

so they don't have any conflict or have liens on the same 

property, lenders may want to pull together and hire joint 

counsel who can familiarize him or herself with the overall 

facts of the case, so there could be some economies of scale 

with regard to hiring counsel. 

The receiver's proposal or observation that, well, 

all the claimants -- all the investors in a particular tranche 

or particular property will know one another's names, I don't 

think it's sufficient because it really doesn't address that 

issue, which is:  To the extent that sharing information might 

assist the investors in learning more about the case and 

proving up or setting forth their own claims, I think that 

it's reasonable that the investors may want to talk to one 

another about it.  And Mr. Marcus is willing to be at least 
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one point of contact in those efforts. 

So, I'm going to direct the receiver to send out an 

e-mail to all of the investors for whom the receiver has 

e-mail information.  Basically, an e-mail stating just that.  

That Mr. Marcus is an investor at such-and-such property; this 

is his phone number and e-mail; and, he has expressed an 

interest in talking to other people who have invested in the 

properties that are part of this litigation; and, that the 

investor -- the recipients of the e-mails can make up their 

own minds whether or not they want to contact Mr. Marcus; and, 

that Mr. Marcus is not endorsed in any way by the SEC, the 

receiver, or the Court.

MR. MARCUS:  Your Honor, you said it better than I 

could.  

I just want to say that if -- that the receiver, if 

he wants to, he could also put in the amount of money that I 

have invested, so that people know exactly that I have a major 

interest in this for myself, as well as for all the other 

investors, you know, that I invested $1,370,000 in this, and 

that I have a tremendous interest, and also want to see what 

we could do pooling our resources together.  

So -- because right now, most of the investors don't 

even know what's going on.  That's why you have so few 

involved in a call or -- I've been to Chicago twice last year.  

Unfortunately, because of the virus, I can't go to Chicago and 
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courts are closed.  But this would be very helpful, your 

Honor, and I would deeply appreciate it.  And I'm sure a lot 

of investors would appreciate that, as well.  

THE COURT:  So, Mr. Marcus, I don't think it's 

necessary to set forth the amount of your investment.  But I 

think just identifying you as an investor who is interested in 

speaking and communicating and perhaps coordinating with other 

investors would be sufficient.

MR. MARCUS:  Okay.  

THE COURT:  So, Mr. Rachlis -- 

MR. MARCUS:  Fair enough. 

THE COURT:  Mr. Rachlis, can you make sure that that 

takes place, please, that the e-mail -- 

MR. RACHLIS:  Yes.

THE COURT:  -- goes out. 

MR. RACHLIS:  Yes.  Yes.  Absolutely.  

Our only request while we're on the line right now is 

that Mr. Marcus provide us with the phone and e-mail address 

that he wishes be included.  And he can just e-mail all that 

information to us directly, because I don't want -- 

MR. MARCUS:  Okay. 

MR. RACHLIS:  --I want to have that all accurate and 

correct.  And once we have that, yes, your Honor, we will 

follow through and get that accomplished. 

THE COURT:  All right.  
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MR. MARCUS:  Thank you, your Honor.  Thank you very 

much.  

THE COURT:  All right.  Thank you, Mr. Marcus. 

So, then a couple of other issues, getting back to 

the proposed claim resolution process.  

By the way, my goal is to have the first tranche -- 

and we keep kind of setting the dates out, but I would like 

the first tranche of properties to start by January of next 

year at the latest.  So, that's our goal.  Okay?  

With regard to the proposed claims process, the 

receiver provided a proposed claims process, along with a nice 

chart of how the receiver thought the process would go.  

The primary objection by the investors and really the 

only objection -- by the lenders -- was that to the extent 

that the receiver was going to seek to avoid a lien based upon 

some sort of theory of either fraudulent conveyance or some 

other theory under applicable law, that the lenders wanted a 

process where they would know that the receiver would be 

pursuing such a theory in time to be able to conduct discovery 

with regard to that particular theory, so that they can 

address it during the briefing once discovery is completed and 

the parties are setting forth their arguments as to lien 

priority. 

Mr. Gilman, Mr. Damashek, I think I characterized 

that correctly.  Is that correct?  
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MR. DAMASHEK:  I'm not sure, Judge -- Ron Damashek. 

I'm not sure it's the only or primary issue.  It's 

certainly a very significant issue, and you are categorizing 

that correctly.  The concern being that we would be starting 

the process, conducting discovery without knowing whether the 

receiver was or was not going to assert claims. 

THE COURT:  Okay. 

And the receiver's point was that, well, they need to 

conduct discovery to figure out whether or not such a claim is 

viable. 

And, so, what I think we should do is after 

discovery -- we should just proceed with discovery, and then 

14 days after the discovery deadline, the receiver must 

provide a disclosure to the lienholders for that particular 

property at issue if he wants to assert a claim of fraudulent 

conveyance or other sort of claim that would act to void or 

nullify a particular lien.  And that is before he submits his 

opening brief. 

Seven days thereafter, any of the lienholders can 

request leave of the Court to take additional discovery 

relevant to that particular theory.  And, so, this way we're 

not going into -- the parties won't feel obligated to go 

conduct discovery with regard to such issues, with regard to 

properties and lienholders where the receiver really has no 

intentions of asserting such an issue.  
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Once the receiver -- once regular discovery is 

conducted, the receiver can then evaluate whether or not it is 

going to assert such a theory against a particular lienholder, 

provide the parties with a disclosure at that time; then that 

particular lienholder can decide whether or not they need 

additional discovery and what that is and request -- and seek 

such discovery from the Court; I'll take a look at it; and, 

then, if it looks reasonable and relevant to the theories, 

then I'll allow that discovery to take place, all before any 

sort of briefs are filed with regard to the liens related to 

that particular property.

MR. DAMASHEK:  Judge, Ron Damashek again.  

And I'm also going to potentially ask Michael Napoli, 

if he's on the phone, if he has any additional comments -- or 

any of the other mortgagees -- on this particular point.  But 

I have a number of questions regarding this ruling.  

First, when you say 14 days after the discovery 

deadline, I think contemplated in the receiver's proposal was 

written discovery, as well as oral discovery, and if you could 

clarify whether you're talking about all discovery or just 

written?  

THE COURT:  I'm talking about all discovery.

MR. DAMASHEK:  The second question would be, what is 

meant by disclosing a claim?  

As we set forth in our pleadings, when you're talking 
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about avoiding a lien, particularly when you're talking about 

fraudulent conveyances, rules require that allegations of 

fraud be set forth with particularity.  I know that the Court 

has not wanted to put a burden on the individual investors to 

file complaints in form typically required by the Federal 

Rules.  But if you're talking about claims of this type, it 

seems appropriate -- and we argued in our brief -- that the 

receiver should provide a formal pleading setting forth the 

details with particularity.  

And a related issue would be in a normal context, 

again, as a claim of this magnitude, that you would not only 

just do discovery, the parties against whom such claims would 

be asserted would typically have the right to respond to those 

claims, including moving to dismiss if there's a lack of 

particularity, and giving them the fair opportunity for 

hearing and protecting their positions. 

THE COURT:  Basically, the disclosure will be -- will 

consist of identifying the lien that the receiver will seek to 

nullify or void and the factual basis for that claim, for lack 

of a better word -- for that legal claim.  That's what 

disclosure is going to require.  And, so -- 

MR. NAPOLI:  And you -- 

THE COURT:  -- the receiver is going to have to be 

responding to an interrogatory.  

You know, the receiver should -- one way to think 
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about it is as though the parties in the case sent the 

receiver an interrogatory saying, "Are you going to seek to 

nullify a lien with regard to the property at issue; and, if 

the answer is 'Yes,' set forth the factual basis for such a 

theory."

MR. DAMASHEK:  And will the parties against whom such 

claims are asserted have an opportunity to challenge those 

claims prior to discovery, such as by a motion to dismiss or 

other procedure, as they would normally have an opportunity to 

do. 

THE COURT:  No.  They will at the end, but they won't 

initially.

MR. DAMASHEK:  Meaning prior to discovery?  

THE COURT:  Yes, that's correct.

MR. DAMASHEK:  Those were my questions.  I would like 

to give, whether it's Michael Napoli or other members of the 

mortgagee group, an opportunity to ask other questions if they 

have any at this time. 

THE COURT:  That would be fine. 

Mr. Napoli?  

MR. NAPOLI:  Yes, your Honor.  This is Michael 

Napoli, N-a-p-o-l-i.  I also represent Midland Loan Servicing.  

I've got questions.  

You said that you would consider leave to take 

additional discovery.  Do you have some idea of what the 
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parameters of that would look like?  

And the reason I ask, your Honor, is a fraud- -- 

THE COURT:  Mr. Napoli, I don't at this time.  It 

depends on how -- 

MR. NAPOLI:  Okay.  I mean -- 

THE COURT:  -- involved the theory is?  

MR. NAPOLI:  Yeah, I mean, is there -- is there any 

way that we could have a right to take discovery within some 

set period of time?  

I'm concerned that we would feel that we would need 

to begin this process before actually hearing it by reviewing 

documents and undertaking a fair amount of work before we know 

for sure.  Because I'm very concerned the latter part of the 

process we may get time limited.  We may get discovery 

limited.  And, you know, we may need to bring in expert 

witnesses if we're talking about insolvency theories. 

THE COURT:  Mr. Napoli?  

MR. NAPOLI:  I'm just concerned -- yes, your Honor. 

THE COURT:  All I can say is that if the receiver 

asserts such a theory, then to the extent the lenders need 

discovery -- that is, of facts relevant to that theory -- that 

they'll be given a reasonable amount of time to do so.  That's 

all I can say because I don't know what those theories are.  I 

don't know how far -- how broad the receiver is going to -- 

those allegations will be or how narrow it's going to be or 
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what the basis of that theory is going to be.  

So, that's just going to have to be tailored to the 

process as we go forward, depending upon the particular lien 

and the particular property.

MR. NAPOLI:  Another question, your Honor.  

It strikes me that some of the theories that the 

receiver may assert -- for example, if it's a fraudulent 

transfer theory and there's a question of insolvency, that 

would be something that various parties might wish to do it 

once rather than facing this challenge of it comes up in one 

tranche, I can't take discovery; so, either I'm stuck with 

someone's discovery, which I didn't think was particularly -- 

I'm not saying it would be, but, you know, may not be what I 

thought would be appropriate, but being limited later. 

Would you consider if there is such a fraudulent 

transfer theory -- something like that, that would cover 

various tranches -- allowing all of the investor lenders to 

participate?  

THE COURT:  At this time, I do not know.

MR. NAPOLI:  Okay. 

THE COURT:  Because, again, I would have to see what 

the issue is before me.  

MR. NAPOLI:  Just to be clear, when I said "investor 

lenders," I really meant the institutional lenders and 

mortgagees. 
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THE COURT:  Yes. 

There are lots of different possible scenarios out 

there.  But it would not be fruitful for me or us to try to 

ferret out to track that -- you know, run after each possible 

ball to see how we can address it.  It's going to be -- it's a 

flexible process by law, and I think this is why.  

So, all we can do is create a general framework, so 

the parties have some expectation of going forward.  And the 

Court needs to be mindful of the fact that before I adjudicate 

any of these claims, that everyone must be given their right 

of due process with regard to their investments and their 

liens. 

But as to what that means, what is reasonable with 

regard to one claim might not be reasonable with regard to 

another.  And, so, Mr. Napoli, while I understand the concern 

and your desire for some sort of certainty, what I can tell 

you is I can say something now and once we get there, if I 

don't think it makes sense, I'm just going to say, you know 

what, what I thought before doesn't really make sense, so 

we're going to do it this way.

MR. NAPOLI:  Understood, your Honor. 

THE COURT:  Okay.

MR. NAPOLI:  I have no other questions, your Honor. 

THE COURT:  All right.  

Mr. Rachlis, anything?  
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MR. RACHLIS:  No, your Honor. 

THE COURT:  Okay.  Very good. 

MR. WELFORD:  Your Honor, this is Jay Welford on 

behalf of Liberty.  

One question?  

THE COURT:  Yes. 

MR. WELFORD:  I understand that the receiver will be 

providing this summary to us, you know -- 

THE COURT:  I would call it disclosure.

MR. WELFORD:  Disclosure. 

Will we ever receive it -- for example, the 

disclosure of a fraudulent conveyance claim.  Will we ever 

receive a complaint with -- that complies with Rule 9?  

THE COURT:  No.  The receiver is not going to be 

required to file a complaint.

MR. WELFORD:  Thank you for the clarification. 

THE COURT:  You're welcome. 

All right.  So, the next thing on my list is the 

receiver's motion to retain additional counsel. 

With regard to that -- that is Docket No. 759 -- that 

motion is granted.  As stated in the order appointing the 

receiver, "The receiver, subject to Court approval, may engage 

and employ attorneys as the receiver deems advisable and 

necessary in the performance of his duties."  That's ECF No. 

16, Paragraph 54. 
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Having reviewed the submissions, the Court is 

persuaded that the retention of additional counsel is 

appropriate here to assist the receiver with regard to the 

claims -- type of claims -- that it wishes to bring, 

particularly because:  Number one, the claims are of a nature 

to try to maximize the value of the estate; and, two, with 

regard to the compensation as to attorneys' fees, the 

retention agreements would define that relationship as a 

contingent fee-based relationship.  And in the end, it's also 

subject to the review of the SEC and the approval of the 

Court.  I also note that the SEC does not object to the 

motion.  

And, so, given that, the receiver's motion for Court 

approval of the retention of additional counsel, Docket No. 

759, is granted. 

The last thing I had on my list before we set another 

status hearing date is my ruling with regard to the dispute 

that the parties have identified with regard to the proper 

role that a receiver may take during the claims resolution 

process.  Specifically, certain claimants -- here the 

institutional lender claimants -- argue that the receiver 

should not provide any recommendations to the Court regarding 

the priority of claims or liens for any property that is part 

of the estate. 

For his part, the receiver disagrees, arguing that 
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providing the Court both with evidence that the receiver deems 

relevant to various priority disputes, as well as non-binding 

recommendations on those disputes, are within his role as a 

receiver and an officer of the court. 

After reviewing the briefs submitted by the parties, 

considering the arguments from counsel, and exercising the 

discretion to manage the case in a way that would both 

maximize the amount of the estate, to the extent possible, and 

to create a procedure by which all claimants can advocate for 

their own claims and interests in accordance with due process, 

the Court finds that efforts by the receiver to provide a 

recommendation to the Court as to claim priority are legally 

permissible.  And, in fact, in this case, it would help assist 

the Court in its efforts to fairly distribute the assets of 

the estate. 

Accordingly, the receiver's request that he be 

permitted to provide recommendations as to claim priority as 

to any particular property to the Court for the Court's 

consideration is granted. 

First, the receiver's proffered assistance would be 

within the scope of his legally recognized duties.  Federal 

equity receivers, who are officers of the court, have multiple 

duties, including preserving receivership assets, 

administering receivership property suitably, and assisting in 

any equitable distribution of the estate -- of the assets, 
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rather.  That's SEC vs. Schooler, 2015 Westlaw 151094 at Page 

1, Southern District of California, March 4th, 2015. 

As such, the receiver is obligated to advocate to the 

Court what he or she believes to be the best course of action 

to distribute the receivership estate's assets.  That's the 

same case.  See also Liberty Capital Group vs. Capwill, 462 

F.3d 543 at 551, Sixth Circuit 2006, explaining that a 

receiver's duties includes, if needed, assisting the district 

court in the distribution of assets.  

In arguing that the receiver's proposal is legally 

improper, the institutional lenders cite to a line in Scholes, 

S-c-h-o-l-e-s, vs. Lehmann, 56 F.3d 750 at 755, Seventh 

Circuit 1995, that the "only object" of the receiver in that 

case was "to maximize the value of the asset for the benefit 

of their investors and any creditors." 

However, reading that passage in context, this 

statement merely juxtaposed the intentions of the mastermind 

of the underlying Ponzi scheme -- who was earlier in charge of 

the estate and did not have the estate's best interest at 

heart -- with the role of the receiver, who sought only to 

maximize the estate's value.  That case does not and did not 

speak to the propriety of the receiver's efforts to facilitate 

the distribution of an estate's assets. 

The lenders also contend that the receiver's proposal 

would amount to improperly serving as the investors' -- 
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individual investors' -- advocate.  But the receiver is more 

accurately regarded as serving and helping this Court, rather 

than the individual investors, in reaching a fair distribution 

of the estate's assets.  For example, in SEC vs. Elliott, 953 

F.2d 1560 at Page 1577, Eleventh Circuit 1992, the Eleventh 

Circuit rejected the appellant's argument that the receiver 

was an adverse party, and that his work was intended to 

deprive them of their secured interest.  Instead, the court 

noted that, "the receiver is an officer of the court," and 

thus "even though the receiver may at times take adverse 

positions to certain claimants, the receiver acts under the 

supervision of the court; for the court must independently 

approve the receiver's legal and factual findings." 

Relatedly, the lenders note that the receiver will be 

conducting discovery as part of the claims process, which they 

believe can have no purpose other than advocacy.  Their 

support here is a line from Bond vs. Utreras, U-t-r-e-r-a-s, 

585 F.3d 1061 at 1075, Seventh Circuit 2009, stating that, 

"discovery is provided for the sole purpose of assisting in 

the preparation and trial, or the settlement, of litigated 

disputes."  But Bond was simply explaining why unfiled 

discovery materials were usually withheld from the public; 

namely, that the purpose of discovery is to help resolve legal 

disputes rather than to promote public disclosure of 

information.  Bond does not stand for the proposition that 
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anyone conducting discovery to help resolve the dispute is 

necessarily an advocate of any one party or the other. 

The lenders also argue the receiver lacks standing to 

assert the rights of legal interests of others.  There's a 

substantial difference, however, between presenting relevant 

evidence or recommendations with regard to lien priority or 

claim priority to the Court for the Court's consideration than 

asserting the rights and legal interests of the investor 

claimants.  Here, the Court finds that the receiver's role is 

the former and not the latter.  

The case that the lenders cite, Troelstrup, 

T-r-o-e-l-s-t-r-u-p, vs. Index Futures Group, 130 F.3d 1274 at 

1277, Seventh Circuit 1997, merely holds that a receiver does 

not have standing to file a lawsuit on behalf of an entity 

outside of the estate.  That is not what is at issue here.  

Additionally, the lenders argue that the receiver, by 

recommending the resolution of priority disputes, will, in 

effect, serve in a judicial role similar to a Rule 53 master.  

But, again, providing mere recommendations to the Court for 

the Court's consideration is distinct from a report provided 

by the master, which is automatically granted and entered if 

no objection is filed.  That's Federal Rule of Civil Procedure 

53(f). 

Additionally, the receiver is an officer of the 

court.  And, so, engaging in activities that would assist the 
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Court in arriving at a fair and appropriate distribution of 

the assets is appropriate and, again, legally permissible.  

Finally, the institutional lenders assert that the 

receiver will be conflicted because he may recommend to the 

Court to void certain liens but not others.  But, again, this 

is in the context of recommendations to the Court with regard 

to the distribution of the assets of the estate.  And, again, 

this is permissible.  

Finally, the Court finds that in this particular 

context, given the type of investors at issue in this case -- 

which include both institutional lenders, as well as 

individual investors -- and the wildly disparate amount of 

investments that each individual investor made in the various 

properties that were involved in the underlying scheme, that 

allowing the receiver to provide recommendations to the Court 

will facilitate the Court's review of the record in this case 

and assist the Court in coming to its determinations. 

Now, to be clear, the Court will be considering much 

more than just the receiver's recommendations.  And the Court 

will not give any additional weight to the recommendation of 

the receiver merely because it is coming from the receiver.  

The Court will consider, as set forth in the claims resolution 

process, the views of all of the claimants that would be 

involved with regard to a particular property at issue in this 

case.  And it's after considering all of the records available 
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to it and the arguments presented by the parties that the 

Court will arrive at its final determination with regard to 

lien priority as it relates to the properties that are part of 

the estate. 

So, for those reasons, the receiver's proposal that 

he be allowed to provide the Court with his recommendations as 

to priority of liens as they pertain to the properties that 

are within the estate is granted. 

So, that's all I had on my list for today.  

Mr. Rachlis, was there anything else that I could 

address other than setting another status hearing date?  

MR. RACHLIS:  No, your Honor.  Setting another status 

date is more than fine.  

Your Honor knows that there are a few other pending 

motions in regards to some items associated with -- there are 

two properties that are still subject to the ninth motion for 

approval of sale.  There were two -- there's one objection on 

the second motion regarding rent restoration.  

There are issues associated with the intervention 

motion.  Your Honor will recall that that's just a file 

associated with three other properties that were subject to a 

motion to confirm sale.  

Those are all pending.  But we know that your Honor 

will be ruling on those in the coming days, weeks, what not.  

So, a status date, I think, outside of those issues, 
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is more than fine. 

THE COURT:  Mr. Hanauer?  

MR. HANAUER:  Nothing from the SEC.  Thank you, your 

Honor. 

THE COURT:  Mr. Gilman, anything else?  

Mr. Damashek, Mr. Napoli?  

MR. DAMASHEK:  Judge, Ron Dama- -- 

MR. NAPOLI:  Go ahead.

MR. DAMASHEK:  Oh, go ahead, Mike.  Michael, go 

ahead.

MR. GILMAN:  I was going to say I think that there 

are other issues pending but -- I mean, other issues out 

there.  But I think this is fine for now and set the matter 

for further status in October.

MR. DAMASHEK:  Judge, Ron Damashek.  

In terms of other issues, I believe that at least one 

of the mortgagees has filed a couple of motions for 

distribution of funds related to sales where there were no 

competing priority lien claimants.  So, I know those are out 

there and the process is being briefed.  

I believe the receiver has seventh and eighth fee 

apps that are out there, and I believe the receiver may have 

filed his reply brief on that today.  We filed objections to 

those, which we understand that the Court will consider both 

as to the fees and as to the receiver's request for liens in 
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those fee apps. 

In addition, I believe there are additional issues 

related to the dispute resolution process that will have to be 

addressed.  And I don't know if at some point the Court 

contemplates a comprehensive order addressing that disputed 

claim process.  But, certainly, one of the issues in there 

that has not yet been addressed is the request for a 

receiver's lien that's included in that motion, which is in 

addition to the receiver's lien requested in several other 

motions that are on file.  And, respectfully, the 

institutional lender/mortgagees respectfully disagree with the 

Court's ruling that its just made in terms of the receiver's 

role.  But we clearly have a receivership that's drowning, 

that's under water, that should not be incurring fees, and 

certainly the individual -- I think all parties should object 

to the receiver's request for a lien when there is no value to 

the estate being added by his conduct.  And we set that forth, 

in part, in the response to the disputed claim resolution 

motion and, then, also, in much greater detail in the seventh 

and eighth fee applications. 

So, we just wanted to make sure that that issue of 

receiver's lien is somewhere on the Court's mind in the 

context of a receivership that doesn't have any money and the 

receiver is now going to be spending more time and energy.  

And the mortgagees certainly object to any attempt to assert a 
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lien or assess those charges against them, especially in light 

of the adversarial nature of the relationship as it comes to 

the briefing and the issues before the Court between them and 

the receiver. 

THE COURT:  Okay.  

MR. NAPOLI:  Your Honor, this is Michael -- sorry, 

your Honor. 

THE COURT:  Go ahead. 

MR. NAPOLI:  I was just going to say I've got nothing 

else -- 

THE COURT REPORTER:  Name, please, sir?  

MR. NAPOLI:  Michael Napoli. 

I've got nothing else other than to follow up briefly 

with something Mr. Damashek said.  

Does the Court plan to enter an omnibus procedural 

order, and is that something you would like the parties to 

begin work on a form of order?  

THE COURT:  Not at this time.

MR. NAPOLI:  Thank you, your Honor. 

THE COURT:  Not at this time to both questions. 

What I'd like the parties to do, however, is by 

October 2nd -- I think I have a comprehensive list of the open 

issues that I still need to rule on.  But counsel on the 

phone, obviously you guys are living with this case every day 

and I have 360 other cases.  So, what I would like the parties 
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to do is meet and confer, and by October 2nd I would like you 

to file a joint status report identifying all the motions 

and/or issues that are raised in motions that the parties 

believe I still need to address.  Okay?  

And if you can reference -- put docket number 

references in there, that would be helpful, just so that I am 

sure that I cover all of the different disputes that the 

parties have raised so far and that I'm not missing anything.  

Okay?  

And it's my hope that by the next status hearing, 

which will take place on October 27th at 2:00 p.m., that I 

will be in a position where I will have ruled on all of those 

issues that the parties have identified on October 2nd. 

If past is prologue, between October 2nd and 27th, 

there may be other issues that come up; but, by October 27th, 

I will have tried to address all the open issues that are 

identified by the parties in their October 2nd submission. 

All right.  Unless there's anything else, thank you 

very much.

MR. RACHLIS:  Thank you, your Honor.

MR. GILMAN:  Your Honor.

MR. MARCUS:  Thank you, your Honor. 

                      *    *   *   *   *
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I certify that the foregoing is a correct transcript from the 
record of proceedings in the above-entitled matter.

/s/ Joseph Rickhoff     September 28, 2020
Official Court Reporter
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EX. 2: TABLE OF INVESTOR-LENDERS IDENTIFIED IN BC57 EXHIBIT 7 FOR 
WHOM BC57 COULD NOT LOCATE AN EXECUTED AUTHORIZATION 
DOCUMENT 
 
Investor-Lender 
Identified in 
BC57 Ex. 7 

Property Production  Ex. No. 

Duane 
Degenhardt  

3074 
Cheltenham 
Place a/k/a 
7836 S Shore 
Drive 

Did not produce complete 
Investment Package. Executed 
Authorization Document  for other 
loans. 

Ex. 2-6, p. 115. 

Jill Meekcoms 3074 
Cheltenham 
Place a/k/a 
7836 S Shore 
Drive 

Testified at deposition that she was 
familiar with Authorization 
Document, but could not recall 
whether she executed it. 

Meekcoms Dep., 
SEC Exhibit 27, 
Docket Entry No. 
1147-27, pp. 
22:12-23; 24:13-
26:3. 

Sidney Haggins 3074 
Cheltenham 
Place a/k/a 
7836 S Shore 
Drive 

Did not produce complete 
Investment Package. 

 

Vladimir 
Matviishin 

3074 
Cheltenham 
Place a/k/a 
7836 S Shore 
Drive 

Matviishin, d/b/a Network Expert 
executed Authorization, but 
Matviishin individually did not. 
Receiver found that the claims were 
duplicates. Executed Authorization 
Document  for other loans. 

Receiver’s 
Submission, 
Docket Entry No. 
1201, p. 15; Ex. 
2-6, p. 457. 

Peter Paul Nuspl 
Living Trust   

7625-33 S 
East End 
Avenue 

Produced documents showing that 
he rolled-over interest in the 
Investor-Lender Mortgage to an 
ownership position. Also, Receiver 
stated that this claim is duplicative 
of the his claim on  7635-43 S East 
End Avenue, where he did execute 
an Authorization Document. 
Executed Authorization Document  
for other loans 

Ex. 2-1  
Receiver’s 
Submission, 
Docket Entry No. 
1201, p. 15.; Ex. 
2-6, p. 146. 

Dennis and Mary 
Ann Hennefer 

7625-33 S 
East End 
Avenue 

State in letter that they do not have 
the loan documents. Executed 
Authorization Document  for other 
loans 

Ex. 2-2; Ex. 2-6, 
p. 329; Ex. 2-6, 
p. 362. 

Dorothy Baker  7635-43 S 
East End 
Avenue 

Did not produce the Investment 
Package and did not appear for her 
deposition. 

Deposition 
Notice for 
Dorothy Marie 
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Baker, BC57 Ex. 
3. 

Frank Starosciak 7635-43 S 
East End 
Avenue 

Did not produce complete 
Investment Package. 
Executed Authorization for other 
loans. 

Ex. 2-6, p. 238. 

Arthur and Dinah 
Bertrand 

7750-58 S 
Muskegon 
Avenue 

Did not produce complete  
Investment Package. 
Executed Authorization for other 
loans. 

Ex. 2-6, p. 085. 

Ed Bancroft 
(iPlanGroup 
Agent for 
Custodian FBO 
Ed Bancroft 
Roth) 

7750-58 S 
Muskegon 
Avenue 

Did not produce compete Investment 
Package. 
Executed Authorization for other 
loans. 

Ex. 2-6, p. 053. 

iPlan Group FBO 
Randall Pong 
IRA 

7750-58 S 
Muskegon 
Avenue 

Did not produce complete 
Investment Package. 
Executed Authorization Document  
for other loans. 

Ex. 2-6, p. 175. 

Mike Anglin 7750-58 S 
Muskegon 
Avenue 

Did not produce complete 
Investment Package 

Ex. 2-6, p. 030. 

May M. Akamine 
for Aurora 
Investments, LLC 
(assets formerly 
under MayREI, 
LLC) 

7750-58 S 
Muskegon 
Avenue 

Executed the Authorization 
Document.  

Ex. No. 2-3. 

Paul Scribner 7750-58 S 
Muskegon 
Avenue 

Did not produce complete 
Investment Package. Executed 
Authorization Document  for other 
loans. 

Ex. 2-6, p. 207. 

Steven and Linda 
Lipschultz 

7750-58 S 
Muskegon 
Avenue 

Did not produce complete 
Investment Package. 
Executed Authorization for other 
loans. 

Ex. 2-6, p. 427. 

Mennco – 
Mennella 

7750-58 S 
Muskegon 
Avenue 

Exchanged interest in another 
investments and agreed to terms of 
loan, but did not produce  documents 
showing those terms. Executed 
Authorization Document for other 
loans. 

Ex. No. 2-4; Ex. 
2-6, p. 488. 

Cecilia Wolff  7201 S 
Constance 
Avenue 

Did not produce complete 
Investment Package. Executed 

Ex. 2-6, p. 296. 
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Authorization Document  for other 
loans. 

Intium, LLC 
(managed by 
Harry Saint-
Preux) 

7201 S 
Constance 
Avenue 

Rolled over investment into 
unsecured note. Executed 
Authorization Document  for other 
loans. 

Ex. No. 2-5; Ex. 
2-6, p. 395. 

Sidney Haggins 7201 S 
Constance 
Avenue 

Did not produce complete 
Investment Package. 

 

Kelly Welton  7201 S 
Constance 
Avenue 

Executed Authorization.  Executed 
Authorization Document  for other 
loans. 

Docket Entry No. 
1168-2, p. 132; 
Ex. 2-6. p. 268. 

Steven 
Chennappan 

7201 S 
Constance 
Avenue 

Did not produce complete 
Investment Package.  
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1

Peter Nuspl

From: Christopher Mora <cmora@equitybuildfinance.com>
Sent: Tuesday, August 29, 2017 12:40 PM
To: peter
Subject: Re: subject: RE Notes being transferred to SSDF 4

Hi Peter, 
 
I understand the continued confusion - and this is related to my last email trying to explain.  I am sorry it continues to be 
less than totally clear. 
 
I ran this again with docs, accounting and customer service. 
 
You "had" 12 active investments until you were wholly bought out of 7625 East End and 701 5th (part of the clients 
taking legacy debt). 
 
You now have 10 active investments (and 2 of those are in Refi status - 6558 Vernon and 526 78th). 
 
Here is a summary of the breakdown of total money: 
 
   Total active investments                                       $806,178 
   Minus the Refi properties (2) once completed  -  $150,000 
                           total active investments            =  $656,178 
 
EquityBuild has already credited you for your two (2) buyouts = $317,100 ($100,000 from 701 5th and $217,1000 from 
7625 East End) toward your position in the SSDF 4 equity fund of $1,123,278. 
 
Does this help? 
 
Chris 
 
 
 
On Tue, Aug 29, 2017 at 3:25 PM, peter <peter07@comcast.net> wrote: 

Chris: 

It is evident that the missing position is 

6801 S East End Ave   Lend $30,000  

Peter 

  

From: Christopher Mora [mailto:cmora@equitybuildfinance.com]  
Sent: Tuesday, August 29, 2017 2:42 PM 
To: peter <peter07@comcast.net>; Docs <docs@equitybuild.com>; John Allred <jallred@equitybuild.com> 
Subject: Re: subject: RE Notes being transferred to SSDF 4 
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Hi Peter, 

  

These are the positions that I entered for you from debt to equity that I have listed for you for SSDF 4: 

  

6558 S Vernon Ave - $100,000         
526 W 78th Street - $50,000                                               
7051 S Bennett Ave - $175,530                    
7616 S Phillips Ave - $82,650                    
400 S Kilbourn Ave - $95,000 
701 S 5th Ave - $100,000                           
6356 S California Ave - $149,212 
7625-7635 S East End Ave - $217,100                               
7442 S Calumet - $11,121 
7656 S Kingston Ave - $27,165 
7546 S Saginaw Ave - $85,500 
6801 S East End Ave - $30,000" 

  

Which one is missing on your new docs? 

  

Thank you, 

  

Chris 

  

  

On Tue, Aug 29, 2017 at 1:25 PM, peter <peter07@comcast.net> wrote: 

FYI and to be corrected: 

Up until these transfers were started, 

I had 12 active RE Notes, with a total of $1,123,278 . 

The current SSDF 4 lists only 11. 
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I have signed the current document. 

Peter P Nuspl 

 
 
 
--  

Christopher D. Mora, BA, MA, MPA, JD 

 | Relationship Manager 

US Navy (Active, 99-03, 07-13, 16-Pres; USNR, 03-07, 13-16; Afghanistan 2013) 

University of Pennsylvania Law School, 1999; Harvard University, 2005 

University of New Orleans, 1996; US Naval War College, 2008 

  

EquityBuild Finance, LLC 

direct +469.371.0002 

fax    +1.800.578.7161 

EquityBuildFinance.com 

  

Dallas, TX | Marco Island, FL | Denver, CO | Chicago, IL 

To help protect your privacy, Microsoft Office prevented automatic download of this picture from the Internet.

 

Please Note: This email, including attachments, is intended only for the addresses(s) indicated, and may include non-public, proprietary, confidential or legally 
privileged information. If you are not an intended recipient or an authorized agent of an intended recipient, you are hereby notified that any dissemination, 
distribution or copying of the information contained in or transmitted with this e-mail is unauthorized and strictly prohibited. If you have received this email in 
error, delete it and any attachments or copies immediately.  

 
 
 
--  
Christopher D. Mora, BA, MA, MPA, JD 
 | Relationship Manager 
US Navy (Active, 99-03, 07-13, 16-Pres; USNR, 03-07, 13-16; Afghanistan 2013) 
University of Pennsylvania Law School, 1999; Harvard University, 2005 
University of New Orleans, 1996; US Naval War College, 2008 
 

EquityBuild Finance, LLC 
direct +469.371.0002 
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fax    +1.800.578.7161 
EquityBuildFinance.com 
 

Dallas, TX | Marco Island, FL | Denver, CO | Chicago, IL 

To help protect your privacy, Microsoft Office prevented automatic download of this picture from the Internet.

 

Please Note: This email, including attachments, is intended only for the addresses(s) indicated, and may include non-public, proprietary, confidential or legally 
privileged information. If you are not an intended recipient or an authorized agent of an intended recipient, you are hereby notified that any dissemination, 
distribution or copying of the information contained in or transmitted with this e-mail is unauthorized and strictly prohibited. If you have received this email in 
error, delete it and any attachments or copies immediately.  
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EXHIBIT 2-2 
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June 20, 2019 
 
Mr. Duff, 
 
Please consider this letter as an explanation for our Equity Build Account #000183.  
 
Our initial investment of $332,334.00 for the 5955 S Sacramento property was made 11/2/2015. 
All supporting documents are attached to the claim form. 
 
A second investment of $350,000.00 for the 7024 S Paxton property was made 11/15/2016. 
The transfer of funds was made with a transfer from our Raymond James Investment account to 
Equity Build.  There is no confirmation email from EB for receipt of those funds, but the loan 
documents are attached and EFT payments for this property began being deposited into our 
bank account in February 2017.  
 
In July 2017, the monies invested in the Paxton property were rolled into various other 
accounts.  Loan documents for those properties are attached, with the exception of 7026-42 S 
Cornell Ave ($60,000) and 7635 S East End ($25,000).  We do not have copies of the 
documents for those properties and are unsure if we ever received them, but EFT payments for 
these properties (along with the other properties included in the rollover of funds) are noted in 
the Notification of Electronic Deposit of 7/25/2017. All other properties involved in the rollover 
were dated either 6/23/2017 or 7/1/2017, so Cornell and East End would have been within that 
date range. 
 
On August 9, 2017, 4533 S Calument (one of the properties acquired in the rollover of funds 
from Paxton for $52,956.00) was rolled into the 7026-42 S Cornell Ave property.  $50,000 was 
added to the existing $60,000 investment making a total of $110,000 on the Cornell property. 
The remaining $2,956.00 from the Calumet property was returned as principal to us.  This is 
shown on the Notification of Electronic Deposit dated 10/25/2017.  Loan documents for the 
$50,000 transfer to Cornell are attached to the claim form. 
 
Our final Investment Portfolio as of 6/1/2018 is as follows: 
5955 S Sacramento Ave $332,334.00 
7026-42 S Cornell Ave    110,000.00 
7600 Kingston Ave      47,044.00 
7635 S East End      25,000.00 
7701 S Essex Ave     36,134.00 
7844 S Ellis     55,098.00 
6160-6260 S MLK     23,768.00 
1700 W Juneway     50,000.00 

Total Investment $679,378.00  
 
We trust that the claim form and documents submitted are sufficient to meet your needs so that 
we will receive the best return on our investment possible. 
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EXHIBIT 2-3 
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EquityBuild, Inc.  

5068 W Plano Pkwy, #300 Plano, TX 7509  |  Phone: (888) 978.1916   |    Fax: (239) 244.8666 

 

The following documents are included in this investment packet: 

 

 

Assignment of Mortgage: 

This shows the original investor, who is assigning a position to you in the original loan. 

 

 

Exhibit to Note: 

This is your personal exhibit to the Note showing your registration name, investment amount, percentage of 

ownership, monthly return interest rate and amount as well as any additional points (if applicable) 

 

 

Exhibit to Mortgage: 

This is your personal exhibit to the Mortgage showing your registration name, investment amount, percentage of 

ownership, monthly return interest rate and amount as well as any additional points (if applicable). 

 

 

Collateral Agency Servicing Agreement: 

This allows EquityBuild Finance, LLC, to service the loan on your behalf, collect payments from the borrower and 

disburse them to you based on your pro rata share of the loan.  Additionally, it outlines our duties and responsibilities 

to you. 

 

 

Payment Schedule: 

This outlines the times of the month that you can expect to receive your interest payments. 

 

 

Wire Instructions (if applicable) 

This should be printed and taken to your bank with you when initiating your wire. 

 

DocuSign Envelope ID: 34275ABA-8B60-4C2B-B76F-8D288B3A3146Case: 1:18-cv-05587 Document #: 1217-2 Filed: 03/14/22 Page 24 of 614 PageID #:64222



1 

 

 
 

 

 

 

 

ASSIGNMENT OF PARTIAL INTEREST 

IN MORTGAGE 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

(For Recorder Use Only) 

 

Prepared by: 

Equitybuild Finance, LLC 

5068 W. Plano Parkway, #300 

Plano, TX, 75093 

 

 

ASSIGNMENT OF PARTIAL INTEREST IN MORTGAGE 

 

 

 

FOR VALUE RECEIVED, the undersigned, 

_____________________________________________________________________________, 

located at ___________________________________________________________________, 

(“ASSIGNOR/GRANTOR”), hereby grants, conveys assigns to: 

_____________________________________________________________________, located at 

______________________________________________________________________________ 

(“ASSIGNEE/GRANTEE) beneficial interest in the amount of __________________ under that 

certain MORTGAGE, dated _______________ and executed by EQUITYBUILD, INC., 

borrower to: ___________________________________________________________________, 

original lender[s], in the State of Illinois, given to secure a certain Promissory Note covering 

property located at ____________________________. Chicago, IL 606____.  
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7752 S Muskegon Ave.

12/30/2014

Jeremy Hemphill

49

$2,005.00

Jeremy Hemphill

1610 Windcastle Dr. Mansfield, TX 76063

45-537 Loihi Pl., Kaneohe, HI 96744
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TOGETHER with the note or notes therein described and secured thereby, the money due and to 

become due thereon, with interest, and all rights accrued or to accrue under said Mortgage 

including the right to have re-conveyed, in whole or in part, the real property described therein. 

 

 

Dated:  

ASSIGNOR: _______________________ 

 

        

       ________________________________ 

 

 

State of _______ 

 

County of: _____________ 

 

Before me, __________________________________________, duly commissioned Notary 

Public, on this day personally appeared ______________________________________, known 

to me to be the person whose name is subscribed to the foregoing instrument and acknowledged 

to me that he executed the same for the purposes and consideration therein expressed. 

 

 

Signed and sworn to before me  

this ____ day of ________________, 2017. 

 

 

___________________________ 

Notary Public  

 

 

Property Address: ____________________________. Chicago, IL 606____. 
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LEGAL DESCRIPTION 

 

 

PIN:  

 

Commonly known as: ____________________________. Chicago, IL 606____. 

 

 

 

 

 

ALL MALINGS TO BE SENT TO: 

 

Equitybuild Finance, LLC 

5068 W. Plano Parkway, #300 

Plano, TX, 75093 
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Exhibit A 

Lender Name: 

 

Lender Amount: 

 

Percentage of Ownership of Total Loan: 

 

Monthly Interest Payment Amount to Be Received: 

 

Lender Signature 
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Lender Name: 

 

Lender Amount: 

 

Percentage of Ownership of Total Loan: 

 

Monthly Interest Payment Amount to Be Received: 

 

Lender Signature 

 

 

 

 

 

 

 

EquityBuild Finance, LLC, as agent and trustee has been authorized by the 

above listed lenders to receive the payoff in its name and issue and execute a 

release of said mortgage, upon payment in full of any outstanding balance. 
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

among 

EQUITYBUILD FINANCE, LLC, 

as Collateral Agent and Loan Servicer, 

and 

EACH OF THE LENDERS PARTY HERETO 

DATED AS OF _____________

DocuSign Envelope ID: 34275ABA-8B60-4C2B-B76F-8D288B3A3146

7/7/2017
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

This COLLATERAL AGENCY AND SERVICING AGREEMENT (as amended,  
supplemented or otherwise modified from time to time, this “Agreement ”) is made as of 
_____________, by and among (i) EquityBuild Finance, LLC, a Delaware limited 
liability company (in its individual capacity, “EBF”, and in its capacity as collateral agent 
for the Lenders (as defined below), and in its capacity as loan servicer for the 
Lenders, the “Collateral Agent” or the “Servicer”), and (ii) each of the Lenders party 
hereto (together with their respective successors and assigns as beneficiaries of the 
Note (as defined below), the “Lenders”), and is acknowledged, consented and agreed 
to by EquityBuild, Inc.  (the “Borrower”). 

RECITALS 

A.  Reference is made to that certain Note, dated _____________ (as the same from 
time to time hereafter may be amended, restated, supplemented or otherwise modified, 
the “Note”) by the Borrower in favor of the Lenders, pursuant to which, subject to the 
terms and conditions set forth therein, the Lenders shall make individual investment loans 
(each an “Investment”) to the Borrower as a collective secured loan (the “Loan”). 

B. The Lenders have agreed to make the Loan to the Borrower, but only upon the 
condition, among others, that the Borrower grant to the Collateral Agent, for the benefit 
of the Lenders, as security for the Borrower’s obligations to the Lenders and the 
Collateral Agent under or in respect of the Note and the Mortgage (as defined below), a 
perfected lien on, and security interest in, the Collateral (as defined below). 

C.  The Lenders desire that EBF act as the collateral agent for and on behalf of all of 
the Lenders regarding the Collateral, all as more fully provided herein; and the Collateral 
Agent and the Lenders have entered into this Agreement to, among other things, further 
define the rights, duties, authority and responsibilities of the Collateral Agent and the 
relationship among the Lenders regarding their pari passu interests in the Collateral. 

D.  The Lenders also desire to retain EBF as the loan servicer to act as their agent to 
employ commercially reasonable and prudent practices to collect all scheduled payments 
on the Loan, and to protect to the best of the Servicer’s ability, the security for the Loan. 

AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing premises and for other 
good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, EBF and the Lenders agree as follows: 
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1. DEFINED TERMS.

As used in this Agreement, and unless the context requires a different meaning, the
following terms have the respective meanings indicated below, all such definitions to be 
equally applicable to the singular and plural forms of the terms defined. 

Actionable Default – means the existence and continuance of any Event of Default 
(as defined in the Note) beyond any grace period in respect thereof provided in the Note 
or the acceleration of the maturity of the Note. 

Affiliate – means, with respect to any specified Person, any other Person that 
directly or indirectly, through one or more intermediaries, has control of, is controlled by, 
or is under common control with, such specified Person.  For these purposes, “control” 
means the possession, directly or indirectly, of the power to direct or cause the direction 
of the management of any Person, whether through the ownership of voting securities, by 
contract or otherwise. 

Agent Professionals – means attorneys, legal counsel, accountants, appraisers, 
business valuation experts, environmental engineers, turnaround consultants, or other 
professionals or experts at any time retained by EBF in the discharge of its duties 
hereunder or under any of the Collateral Documents. 

Agent-Related Persons – means EBF, in its capacity as Collateral Agent or Servicer, 
and any successor collateral agent or loan servicer, and any co-agents or separate agents 
appointed pursuant to Section 5, together with their respective Affiliates, and the officers, 
directors, employees, representatives, agents and Agent Professionals of such Persons 
and Affiliates.  

Agreement – has the meaning specified for such term in the Preamble hereto. 

Business Day – means a day (i) other than Saturday or Sunday and (ii) on which 
commercial banks are open for business in New York, New York. 

Collateral – has the meaning specified for such term in Mortgage. 

Collateral Agent – has the meaning specified for such term in the Preamble hereto. 

Collateral Documents – means the Mortgage and any other document now or 
hereafter evidencing a security interest, lien or other encumbrance granted to secure the 
obligations payable under the Note or any guarantee thereof.   

Enforcement Notice – means a written notice given by the Required Lenders to the 
Collateral Agent stating that an Actionable Default exists. 

EBF– has the meaning specified for such term in the Preamble hereto. 

Lenders – has the meaning specified for such term in the Preamble hereto. 
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Liens – means any pledges, liens, claims, encumbrances or security interests. 

Mortgage – has the meaning specified for such term in Note. 

Obligations – means and includes all present and future indebtedness, obligations 
and liabilities of every kind and nature of the Borrower from time to time owed to any 
Lender under the Note arising from, evidenced by or relating to the Note or the Mortgage. 

Note – has the meaning specified for such term in Recital A hereto. 

Person – means any individual, partnership, corporation, limited liability Borrower, 
unincorporated organization or association, trust or other entity. 

Required Lenders – means the Lenders acting by a majority of principal advanced 
by the Lenders under the Note. 

Servicer – has the meaning specified in the Preamble hereto. 

Total Investments – means, with respect to Investments that remain outstanding in 
whole or in part, the total original amount of Investments a Lender has loaned to the 
Borrower; provided that for purposes of Section 9(e) hereof, such amounts shall be 
rounded down to the nearest whole $25,000 increment. By way of example only, if actual 
Total Investments equaled $176,000, for purposes of Section 9(e), such Total 
Investments would equal $175,000. 

2. APPOINTMENTS; IRREVOCABLE DELEGATION OF AUTHORITY.

(a) Appointment as Collateral Agent and Loan Servicer.

The Lenders hereby appoint and designate EBF as collateral agent on their behalf
hereunder and under the Mortgage.  The Lenders hereby also appoint and designate EBF 
as the loan servicer with respect to the Loan.  EBF hereby accepts such appointments on 
the terms and conditions set forth herein and acknowledges that it holds the Collateral 
and acts under the Mortgage as agent for and on behalf of the Lenders.  The Lenders 
hereby authorize and direct the Collateral Agent to (a) enter into the Mortgage and the 
Note for and on behalf of and for the benefit of the Lenders in accordance with the terms 
hereof and thereof, (b) exercise such rights and powers under this Agreement, the Note or 
the Mortgage as the case may be, as are specifically granted or delegated to the Collateral 
Agent by the terms hereof and thereof, together with such other rights and powers as are 
reasonably incidental thereto or as are customarily and typically exercised by agents 
performing duties similar to the duties of the Collateral Agent hereunder and under the 
Collateral Documents, subject, however, to any express limitations set forth herein or in 
the Mortgage, and (c) perform the obligations of the Collateral Agent thereunder.  The 
Lenders hereby agree to be bound by the provisions of the Mortgage and the Note.  The 
duties of the Collateral Agent and the Servicer shall be deemed ministerial and 
administrative in nature, and neither the Collateral Agent nor the Servicer shall have, by 
reason of this Agreement or either of the Mortgage or the Note, a fiduciary relationship 
with any Lender and/or any Affiliate thereof. 
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(b) Irrevocable Delegation of Authority. 

Each Lender does hereby irrevocably delegate to the Collateral Agent all of each 
such Lender’s rights and powers under the Note and the Mortgage and agrees for the 
benefit of the Collateral Agent and the other Lenders not to exercise any right or power of 
such Lender under the Note or the Mortgage. 

3. LIMITATIONS ON DUTIES AND ACTIONS OF COLLATERAL AGENT AND
THE SERVICER.

Neither the Collateral Agent nor the Servicer shall have any duties or responsibilities
except those expressly set forth in this Agreement and the Mortgage.  Neither the 
Collateral Agent nor the Servicer shall be liable for any action taken or omitted by it, or 
any action suffered by it to be taken or omitted, excepting only its own gross negligence 
or willful misconduct, as finally determined by a court of competent jurisdiction.  IN 
THE ABSENCE OF WRITTEN INSTRUCTIONS FROM THE REQUIRED LENDERS, 
NEITHER THE COLLATERAL AGENT NOR THE SERVICER SHALL FORECLOSE 
UPON ANY LIEN WITH RESPECT TO ANY OF THE COLLATERAL OR TAKE 
ANY OTHER ACTION WITH RESPECT TO THE COLLATERAL OR ANY PART 
THEREOF. 

4. RECOURSE THROUGH COLLATERAL AGENT; SHARING OF
COLLATERAL.

(a) Recourse Through Collateral Agent.

Each of the Lenders acknowledges and agrees that (i) it shall only have recourse to
the Collateral through the Collateral Agent and that it shall have no independent recourse 
to the Collateral and (ii) the Collateral Agent shall have no obligation to, and shall not, 
take any action hereunder or under the Mortgage except upon written instructions from 
the Required Lenders in accordance with Section 6(a). 

(b) Sharing of Collateral. 

No Lender shall contest the validity, perfection, priority or enforceability of, or seek 
to avoid, any Lien securing any Obligation, and each party hereby agrees to cooperate, at 
no cost to the Collateral Agent, in the defense of any action contesting the validity, 
perfection, priority or enforceability of any such Lien.  No Lender shall have the right to 
obtain any of the Collateral or the benefit of any Lien on any property of the Borrower 
solely in respect of Obligations owing to such Lender or any group of Lenders comprised 
of less than all the Lenders. 

5. CO-AGENTS; COLLATERAL AGENT’S AND SERVICER’S USE OF
PROFESSIONALS.

(a) Co-Agents.

Each of the Collateral Agent and the Servicer shall have power to appoint one or
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more Persons to act as a co-agent or co-agents, jointly with the Collateral Agent and/or 
the Servicer, or to act as a separate agent or separate agents, with respect to all or any part 
of the Collateral or to enforce the Lender’s rights under the Note, and to vest in such 
Person or Persons, in such capacity, such rights, powers, duties and obligations of the 
Collateral Agent and/or the Servicer, with the consent of the Required Lenders (such 
consent not to be unreasonably withheld or delayed), in any case only as may be 
necessary or desirable for the purpose of meeting any legal requirements of any 
jurisdiction in which any part of the Collateral may at the time be located.  Absent any 
specific agreement to the contrary, any co-agent or co-agents or separate agent or 
separate agents so appointed shall, to the extent applicable, have the rights, powers, 
obligations and duties of the Collateral Agent and/or the Servicer hereunder.  Neither the 
Collateral Agent nor the Servicer shall be responsible for the negligence, default or 
misconduct of any such co-agent or separate agent selected by it with reasonable care nor 
for any fees or expenses of such co-agent or separate agent. 

(b) Agent Professionals. 

The Collateral Agent and the Servicer may employ one or more Agent Professionals 
to advise or assist it from time to time, but shall not be responsible for the negligence, 
default or misconduct of any such Agent Professionals selected by it with reasonable care. 
The Collateral Agent and the Servicer shall be entitled to rely on the advice and 
statements of Agent Professionals so selected.  The Borrower shall pay reasonable 
remuneration for all services performed by Agent Professionals for the Collateral Agent 
and the Servicer in the discharge of its duties hereunder and under the Collateral 
Documents in accordance with Section 11(b) hereof. 

6. INSTRUCTIONS FROM LENDERS; ENFORCEMENT NOTICE.

(a) Instructions from Lenders. 

Unless otherwise excused as provided herein, both the Collateral Agent and the 
Servicer shall act on all written instructions received from the Required Lenders, with 
respect to any action to be taken or not to be taken in connection with this Agreement, the 
Mortgage or the Note, including, without limitation, actions to be taken in connection 
with an insolvency proceeding in respect of the Borrower; provided, however, that the 
Collateral Agent shall act only on written instructions from all Lenders with respect to the 
amendment or termination of the Mortgage, or, except as provided in the Mortgage, any 
Lien on property of the Borrower granted under the Mortgage.  If either the Collateral 
Agent or the Servicer shall request instructions from the Lenders with respect to taking 
any particular action in connection with this Agreement, the Mortgage, the Note or any 
such Lien, the Collateral Agent and the Servicer shall be entitled to refrain from taking 
such particular action unless and until it shall have received written instructions from the 
Required Lenders (in which event it shall be required to act in accordance with such 
written instructions unless otherwise excused as provided herein), and neither the 
Collateral Agent nor the Servicer shall incur any liability to any Person for so refraining. 
Without limiting the foregoing, no Lender shall have any right of action whatsoever 
against the Collateral Agent or the Servicer as a result of the Collateral Agent or the 
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Servicer taking or not taking any action hereunder or pursuant to or in accordance with 
the written instructions of such Required Lenders, except for the Collateral Agent’s or the 
Servicer’s own gross negligence or willful misconduct in connection with any action 
taken or not taken by it, as finally determined by a court of competent jurisdiction. 
Notwithstanding anything to the contrary contained in this Agreement or any of the 
Collateral Documents, (i) the failure of the Collateral Agent or the Servicer to take any 
action shall not constitute gross negligence or willful misconduct by the Collateral Agent 
or the Servicer hereunder (A) following a request by the Collateral Agent or the Servicer 
for the Required Lenders’ consent to such action and the failure of the Required Lenders 
to respond to such request or (B) in the absence of written instructions from the Required 
Lenders and (ii) neither the Collateral Agent nor the Servicer shall be required to take any 
action that is, in its opinion (which may be, but is not required to be, based on the advice 
of legal counsel), contrary to applicable law or the Note or the Mortgage or that would, in 
its reasonable opinion, subject it or any Agent-Related Persons to liability or that would 
require it to expend or risk its own funds. 

(b) Enforcement Notices. 

The Collateral Agent shall, as soon as practicable but in any event, if applicable, 
within ten (10) Business Days following receipt thereof, furnish to each of the Lenders: 

(i) a copy of each Enforcement Notice received by the Collateral Agent; 

(ii) a copy of each certificate or other written notice received by the Collateral 
Agent rescinding or withdrawing an Enforcement Notice; 

(iii) a copy of any written notice or other written communication given or 
received by the Collateral Agent under the Note or the Mortgage; and 

(iv) such other written notices required by the terms of this Agreement to be 
furnished by or to the Collateral Agent. 

Any Enforcement Notice shall be deemed to have been given when actually received 
by the Collateral Agent and to have been rescinded or withdrawn when the Collateral 
Agent has actually received from the notifying party a written notice rescinding or 
withdrawing such Enforcement Notice.  Any Enforcement Notice shall be deemed to be 
outstanding and in effect at all times after such notice has been given until such time, if 
any, as such notice has been rescinded or withdrawn. 

7. NO RESPONSIBILITY OF COLLATERAL AGENT OR SERVICER FOR 
CERTAIN MATTERS.

Neither the Collateral Agent nor the Servicer shall be responsible in any manner
whatsoever for the correctness of any recitals, statements, information, representations or 
warranties contained herein or in the Mortgage except for those made by it herein. 
Neither the Collateral Agent nor the Servicer makes any representation or warranty as to, 
and is not responsible in any way for: (i) the description, value, location, existence, or 
condition of any Collateral; (ii) the financial condition of the Borrower or the title of the 
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Borrower to any of the Collateral; (iii) the sufficiency of the security afforded by this 
Agreement, the Note or the Mortgage or whether registration in respect thereof has been 
properly effected or maintained; (iv) the validity, genuineness, correctness, perfection, or 
priority of any Lien with respect to the Collateral; (v) other than in respect of itself as to 
the Collateral Agent’s and the Servicer’s representations in Section 15(p) hereof, the 
validity, proper execution, enforceability, legality, or sufficiency of this Agreement, the 
Note, the Mortgage or any instrument deposited with the Collateral Agent or the Servicer; 
(vi) the identity, authority or right of any Lender executing any document; or (vii) the 
filing or renewal of any registration of the Mortgage or any public filing required under 
applicable law to perfect any of the Collateral Agent’s Liens, for the benefit of the 
Lenders, in any of the Collateral.  Neither the Collateral Agent nor the Servicer shall be 
required to ascertain or inquire as to the performance by the Borrower of any of its 
covenants or obligations hereunder or under the Mortgage or the Note.  In no event shall 
either the Collateral Agent or the Servicer be responsible or liable for special, indirect, or 
consequential loss or damage of any kind whatsoever (including, but not limited to, loss 
of profit) irrespective of whether the Collateral Agent or the Servicer has been advised of 
the likelihood of such loss or damage and regardless of the form of action. 

8. LIMITED DUTIES OF COLLATERAL AGENT REGARDING
COLLATERAL; FURTHER ACTS WITH RESPECT TO COLLATERAL.

(a)  The Collateral Agent shall not be responsible for insuring any of the Collateral 
or for the payment of taxes, charges, fines, levies, assessments or for ensuring or 
protecting the validity, genuineness, correctness, perfection, or priority of any Lien upon 
any of the Collateral, and shall be indemnified therefor as provided in Section 12.  
Furthermore, the Collateral Agent shall not be responsible for the maintenance or 
safeguarding of any Collateral, except as provided in the immediately following sentence 
when the Collateral Agent has actual possession of any Collateral.  The Collateral Agent 
shall not have any duty to any of the Lenders with respect to any Collateral, including, 
without limitation, any Collateral in its possession or control or in the possession or 
control of any agent or nominee of the Collateral Agent selected by it with reasonable 
care, or any income therefrom or for the preservation of rights against prior parties or any 
other rights pertaining to the Collateral, except as stated in the next succeeding paragraph. 

(b)  Beyond the exercise of reasonable care in the custody thereof and the duty to 
account for monies actually received by it, the Collateral Agent shall have no duty as to 
any Collateral in its possession or control or in the possession or control of any agent or 
bailee or any income thereon or as to preservation of rights against prior parties or any 
other rights pertaining thereto and the Collateral Agent shall not be responsible for filing 
any financing or continuation statements or recording any documents or instruments in 
any public office at any time or times or otherwise perfecting or maintaining the 
perfection of any security interest in the Collateral.  The Collateral Agent shall be 
deemed to have exercised reasonable care in the custody of the Collateral in its 
possession if the Collateral is accorded treatment substantially equal to that which it 
accords its own property and shall not be liable or responsible for any loss or diminution 
in the value of any of the Collateral, by reason of the act or omission of any carrier, 
forwarding agency or other agent or bailee selected by the Collateral Agent with 
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reasonable care.  The Collateral Agent shall not be responsible for the existence, 
genuineness or value of any of the Collateral or for the validity, perfection, priority or 
enforceability of the Liens in any of the Collateral, whether impaired by operation of law 
or by reason of any action or omission to act on its part hereunder, except to the extent 
such action or omission constitutes gross negligence, bad faith or willful misconduct on 
the part of the Collateral Agent, or for the validity or sufficiency of the Collateral or any 
agreement or assignment contained therein, for the validity of the title of the Borrower to 
the Collateral, for insuring the Collateral or for the payment of taxes, charges, 
assessments or Liens upon the Collateral or otherwise as to the maintenance of the 
Collateral. 

9. DUTIES AS LOAN SERVICER.

(a) Specific Loan Services/Functions. 

In its capacity as the Servicer, EBF shall: (a) issue payment coupons or monthly 
statements to the Borrower directing Loan repayment to the Lenders or the Servicer; 
(b) issue payoff demands, beneficiary statements and mortgage ratings; (c) demand, 
receive and collect all Loan payments, deposit them by the next business day into the 
Servicer’s trust account and/or facilitate having them paid directly to Lender, in each case 
within 25 days of the date due; (d) issue annual Form 1099 income tax statements to the 
Borrower and Lenders; (e) answer Borrower inquiries, demands and requests; (f) grant 
appropriate payment deferrals, but not of the maturity of the Loan unless approved by the 
Required Lenders; (g) monitor the continued effectiveness and claims on any property 
insurance listed in the Loan escrow instructions; (h) request and receive notices of default 
on senior liens; (i) receive notices of property tax delinquencies, should a tax service be 
ordered through escrow or subsequently; and (j) execute and deliver on Lenders’ behalf 
and in Lenders’ name any documents necessary or convenient for the purpose of 
maintaining or enforcing the Loan. 

(b) Protective Advances. 

Upon request of the Servicer, Lenders shall make such advances as approved by the 
Required Lenders to be necessary and prudent to protect and to collect Lenders’ interest 
in the Loan.  If any Lender fails to make advances approved by the Required Lenders, the 
other Lenders are authorized to advance the amount the non-paying Lender failed to 
advance and to receive payment in full with interest at 10% per annum before any further 
payments are made to the non-paying Lender and, the non-defaulting Lenders shall also 
have the option, exercisable within 30 days after Lender’s failure to pay, to purchase such 
Lender’s interest in the Loan for the outstanding principal balance and any accrued 
interest, fees and costs owed to the defaulting Lender, payable within 15 days after the 
election to purchase is made.  The Servicer, in its absolute discretion, may advance its 
own funds to protect the security of the Loan, including advances to cure senior liens, 
property insurance, foreclosure expenses, repair, advertising, litigation expenses and 
similar items, but not Loan payments.  The Servicer shall be reimbursed such advances, 
with interest at the interest rate then payable with respect to the Loan, from the next Loan 
payment, or within 10 days after a written request to Lenders.  To secure the Servicer’s 
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advances, Lenders hereby irrevocably assign to the Servicer, to the extent of advances 
owed to the Servicer, the first Loan payments received after an advance is made.  A 
defaulting or non-paying Lender will be liable to the remaining Lenders for all damages 
incurred as result of his/her/their failure to act or failure to advance funds including, but 
not limited to, actual attorneys’ fees, court costs and fees, or any damages related to loss 
of the security for the Loan. 

(c) Loan Documents. 

To the extent not maintained by the Collateral Agent, the Servicer shall retain 
custody as agent for Lenders of the original Note and Mortgage. 

(d) Real Estate Owned. 

The Servicer is also Lenders’ agent (in conjunction with the Collateral Agent) to 
liquidate any real estate acquired by Lenders in foreclosure of the property securing the 
Loan (the “Property”).  During the foreclosure process, the Servicer’s servicing fee shall 
continue as set forth in Section 12 herein.  Additionally, at the option of Lenders and by 
separate fee agreement to be signed by the parties, the Servicer shall: (i) arrange 
appropriate property insurance; (ii) manage the Property, including arranging 
maintenance and construction, tenant relations, repair and security; (iii) arrange for the 
valuation and resale of the Property, including hiring a Realtor® or broker to list, show 
and sell the Property; and (iv) accept reasonable offers on the Property, at the price and 
terms approved by the Required Lenders and execute all necessary and appropriate 
documentation to carry out the sale.   

(e) Servicing Fees. 

The Servicer's fee to each Lender to service any Loan shall be up to 8% interest per 
annum on the Investment made by such Lender in the Loan, as such amount may adjust 
from time to time upon making an Investment in the Loan (or upon making 
Investments in any other Loan) in accordance with this Section 9(e).  The Servicer’s fee 
to a Lender in respect of its Investment shall be the specified interest per annum listed on 
the signed Exhibit A to the Note and the signed Exhibit A to the Mortgage provided in 
the investment paperwork and signed by the Lender.
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The fee is deducted from the interest payment payable by the Borrower under the 
Note.  The Servicer shall be further compensated for work in respect of delinquent 
payments or other default by Borrower by assessing and receiving late charges, and by 
collecting an additional 2% of the principal amount of the Loan of any payments 
(whether interest or late fees) made to Lenders (or for their benefit) after the assessment 
of default interest on the Borrower under the Note that equal or exceed 2% interest per 
annum of the principal amount of the Loan.  Said additional amounts shall only be 
collected if default interest is, in fact, charged to the Borrower.  Lenders shall receive any 
benefit of the default interest rate and late fee payments in excess of the 2% interest per 
annum on the principal amount of the Loan collected by the Servicer. 

(f) Origination Fee. 

 On the Closing Statement of the Loan the Collateral Agent may charge the 
Borrower an origination fee (“Origination Fee”) of up to 5% of the principal amount of 
the Loan. 

10. RELIANCE ON WRITINGS.

Both the Collateral Agent and the Servicer shall be entitled and fully authorized to 
rely and act, and shall be fully protected in relying and acting, upon any writing, 
instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, facsimile, 
telex or other document believed by it to be genuine and correct and to have been signed 
or sent by or on behalf of the proper Person or Persons, and statements of the Borrower 
(including, without limitation, counsel to the Borrower) or the Lenders.  Neither the 
Collateral Agent nor the Servicer shall have any duty to verify or confirm the content of 
any writing, instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, 
facsimile, telex or other document. 

DocuSign Envelope ID: 34275ABA-8B60-4C2B-B76F-8D288B3A3146Case: 1:18-cv-05587 Document #: 1217-2 Filed: 03/14/22 Page 40 of 614 PageID #:64238



12

11. RESIGNATION AND REMOVAL OF COLLATERAL AGENT AND/OR
SERVICER.

(a) Resignation or Removal. 

Both the Collateral Agent and the Servicer may at any time resign, effective upon 30 
days prior written notice (or such shorter period as may be agreed to by the Required 
Lenders and such party) to the Lenders and the Borrower, and either may be removed for 
or without cause at any time by the Required Lenders, effective upon 30 days’ notice.  In 
the event of any resignation or removal, the Required Lenders shall have the right to 
appoint a successor Collateral Agent and/or Servicer (which successor Collateral Agent 
and/or Servicer may be one of the Lenders or a financial institution that is engaged in the 
provision of agency services in syndicated commercial loan transactions or a trust 
Borrower that is engaged in the provision of trust services in secured private placement 
transactions), but, if the Required Lenders have not appointed a successor Collateral 
Agent and/or Servicer, as the case may be, within 30 days after the resigning Collateral 
Agent’s and/or Servicer’s giving of notice of resignation or its removal, the retiring 
Collateral Agent and/or Servicer, as the case may be, shall, at the expense of the 
Borrower, on behalf of the Lenders, subject to the above provision regarding the identity 
and nature of a permissible successor Collateral Agent and/or Servicer, either appoint a 
successor Collateral Agent and/or Servicer or apply to the appropriate court to make such 
appointment.  Upon the acceptance of any appointment as a Collateral Agent and/or 
Servicer, as the case may be, hereunder by a successor, to be evidenced by the successor 
Collateral Agent’s or Servicer’s, as the case may be, execution and delivery to the 
Borrower, the Lenders and the retiring Collateral Agent and/or Servicer, as the case may 
be, of a counterpart of this Agreement, such successor Collateral Agent and/or Servicer, 
as the case may be, shall thereupon succeed to and become vested with all the rights, 
powers, privileges, duties and obligations of the retiring Collateral Agent and/or Servicer, 
as the case may be, and the retiring Collateral Agent and/or Servicer, as the case may be, 
shall be discharged from any further duties and obligations as Collateral Agent and/or 
Servicer, as the case may be, as appropriate, under this Agreement, the Note and the 
Mortgage.  The payment and indemnity obligations of the Borrower provided for in 
Section 12 shall survive any such removal or resignation in favor of the retiring Collateral 
Agent and/or Servicer, as the case may be, in respect of any matter arising during or after 
its tenure as Collateral Agent and/or Servicer, as the case may be.  For the avoidance of 
doubt, removal hereunder of EBF as the Collateral Agent in no way constitutes a removal 
of EBF as the Servicer and vice versa. 

(b) Vesting. 

Upon the request of any successor Collateral Agent and/or Servicer, at the expense 
of the Borrower, the Lenders, the Borrower and the predecessor Collateral Agent and/or 
Servicer, as the case may be, shall promptly execute and deliver such instruments, 
conveyances, and assurances reflecting terms consistent with the terms hereof, the 
Mortgage and the Note for the purpose of more fully and certainly vesting and 
confirming in such successor Collateral Agent and/or Servicer, as the case may be, its 
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interest in, and Liens upon, the Collateral and all rights, powers, duties, and obligations 
of the predecessor Collateral Agent and/or Servicer, as the case may be, hereunder and 
under the Mortgage and the Note, and the predecessor Collateral Agent and/or Servicer, 
as the case may be, shall also promptly assign and deliver to the successor Collateral 
Agent and/or Servicer, as the case may be, any Collateral subject to the Liens of the 
Mortgage that may then be in its possession, as applicable. 

(c) Successors. 

Any entity into which a Collateral Agent or Servicer may be amalgamated or merged, 
or with which it may be consolidated, or any entity resulting from any amalgamation, 
merger or consolidation to which a Collateral Agent or Servicer shall be a party, as a 
whole or substantially as a whole, shall be the successor of such Collateral Agent or 
Servicer hereunder if legally bound hereby as such successor, without the necessity for 
execution or filing of any paper or any further act on the part of any of the parties hereto, 
anything to the contrary contained herein notwithstanding. 

12. FEES TO COLLATERAL AGENT; PAYMENTS; INDEMNITY.

(a) Fees.

In addition to any other fees owed to Servicer or Collateral Agent from either (i)
Borrower, and paid by Borrower to Servicer or Collateral Agent, or (ii) Lender, and paid 
by Borrower out of amounts otherwise due to Lender, the Lender shall pay to the 
Collateral Agent all fees required to be paid under the Fee Schedule attached hereto 
as Schedule I with respect to this Agreement at the times and in the amounts set forth 
therein.  Any amounts owed by Lender may, at Collateral Agent’s discretion, be paid by 
Borrower out of amounts otherwise payable from Borrower to Lender. 

(b) Payment by the Borrower. 

The Borrower agrees that it will pay all of the Collateral Agent’s and the Servicer’s 
fees, as applicable, including those owed by the Lender listed on Schedule I, which shall 
be paid by the Borrower on behalf of the Lender out of amounts otherwise due to the 
Borrower, for its respective services hereunder and will pay or reimburse the Collateral 
Agent and the Servicer upon its request for all of their respective expenses, disbursements 
and advances incurred or made in the administration of their respective duties hereunder 
and under the Note and the Mortgage, as applicable (including, without limitation, 
reasonable legal fees and expenses and the reasonable compensation of all Agent 
Professionals, Agent-Related Persons and other advisers, agents or experts employed or 
retained by the Collateral Agent or the Servicer pursuant to this Agreement).  In addition 
to and without limiting any other protection of the Collateral Agent and/or the Servicer 
hereunder or otherwise by law, the Borrower shall indemnify the Agent-Related Persons 
for any and all liabilities, obligations, losses, damages, penalties, actions, claims, 
demands, judgments, suits, costs, expenses or disbursements of any kind or nature 
whatsoever that may be suffered by, imposed on, incurred by or asserted against any 
Agent-Related Person, whether groundless or otherwise, howsoever arising from or out 
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of, or in any way related to the subject matter of, this Agreement, the Note, the Mortgage 
or any of the Collateral or the performance or enforcement of any of the terms of any 
thereof, including fees and expenses of special counsel; provided that the Borrower shall 
not be liable for any such payment to any Agent-Related Person to the extent the 
obligation to make such payment has been caused by such Agent-Related Person’s own 
gross negligence or willful misconduct, as finally determined by a court of competent 
jurisdiction.  All statements from the Collateral Agent, the Servicer or any other Person 
for obligations owing by the Borrower pursuant to the preceding sentence shall be sent to 
the Borrower.  Any amount due under this Section 12(b) and unpaid 10 Business Days 
after request for such payment will bear interest from the expiration of such 10 Business 
Days at a rate per annum equal to two percent (2%) above the rate of interest publicly 
announced by JPMorgan Chase Bank, N.A. from time to time in New York City as its 
prime rate, payable on demand.  If not timely paid by the Borrower, at the Collateral 
Agent’s or the Servicer’s election, all amounts so payable and the interest thereon will be 
payable out of any assets in the possession of the Collateral Agent and/or the Servicer 
and any other Collateral in priority to amounts owing to any and all other parties to this 
Agreement. 

(c) Survival. 

The obligations of the Borrower and the Lenders under this Section 12 shall survive 
the payment in full of all of the other Obligations, the resignation or removal of the 
Collateral Agent and/or the Servicer and the termination of this Agreement. 

13. COLLATERAL AGENT’S AND SERVICER’S FUNDS NOT AT RISK.

For purposes of clarity, no provision of this Agreement or the Mortgage, and no
request of any Lender or other Person shall require either the Collateral Agent or the 
Servicer to expend or risk any of its own funds, or to take any legal or other action under 
this Agreement, the Note or the Mortgage which might, in its reasonable judgment, 
involve any expense or any financial or other liability unless the Collateral Agent or the 
Servicer shall be furnished with indemnification acceptable to it, acting reasonably, 
including the advance of funds sufficient in the judgment of the Collateral Agent or the 
Servicer, as applicable, to satisfy such liability, costs and expenses. 

14. INDEPENDENT CREDIT DECISIONS.

Each Lender acknowledges that it has, independently and without reliance upon the
Collateral Agent, the Servicer or any other Lender and based upon such documents and 
information as it has deemed appropriate, made its own credit analysis and decision to 
enter into this Agreement.  Each Lender also acknowledges that it will, independently 
and without reliance upon any of the Collateral Agent, the Servicer or any other Lender 
and based upon such documents and information as it shall deem appropriate at the time, 
continue to make its own credit decisions in taking or not taking action under this 
Agreement. 

15. DETERMINATION OF LENDERS; SUBSEQUENT LENDERS BOUND.
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The Collateral Agent and the Servicer may deem and treat the payee of any 
promissory note or other evidence of indebtedness or obligation relating to any 
Obligation as the owner thereof for all purposes hereof unless and until (i) a written 
notice of the assignment or transfer thereof signed by such payee and (ii) a written 
acknowledgment agreeing to be bound by the terms hereof and such other documents 
required by Section 16(d), each signed by the assignee or transferee, and in form 
reasonably satisfactory to the Collateral Agent and/or the Servicer, shall have been filed 
with the Collateral Agent and/or the Servicer, as applicable.  Any request, authority or 
consent of any Person who at the time of making such request or giving such authority or 
consent is the holder of any such note or other evidence of indebtedness or obligation, 
shall be conclusive and binding on any subsequent holder, transferee or assignee of such 
note or other evidence of indebtedness or obligation and of any note or notes or other 
evidences of indebtedness or obligation issued in exchange therefor. 

16. MISCELLANEOUS.

(a) Notices.

All notices, requests and other communications shall have been duly given and shall
be effective (a) when delivered by hand, (b) when transmitted via telecopy or email (or 
other facsimile device) with receipt confirmed with respect to telecopy, (c) the Business 
Day next following the day on which the same has been delivered prepaid to a reputable 
national overnight air courier service, or (d) the third Business Day next following the 
day on which the same is sent by certified or registered mail, postage prepaid, in each 
case to the respective parties at the address, telecopy number or email address as 
provided in the immediately succeeding sentence; provided, however, that if any notice is 
delivered on a day other than a Business Day, or after 5:00 P.M. (Eastern time) on any 
Business Day, then such notice shall not be effective until the next Business Day.  For 
purposes hereof, the address of each party hereto and its facsimile number or email 
address (until written notice of a change thereof is delivered to the Collateral Agent, the 
Servicer, the Borrower and each Lender) shall be as set forth in Schedule II hereto, or at 
such other address as such party may specify by written notice to the other parties hereto. 
Notices to any Person that becomes a holder of Obligations after the date hereof shall be 
given to such address or facsimile number or email address of which such Person shall 
have given written notice to the Collateral Agent, the Servicer and the Borrower. 

(b) Amendments. 

No provision of this Agreement may be amended or waived except by a writing 
signed by the Required Lenders, the Collateral Agent and the 
Servicer; provided, however, that any amendment expanding the obligations or liabilities 
of the Borrower either hereunder or thereunder shall require the Borrower’s consent. 

(c) Conflicts with Collateral Documents and other Transaction Documents. 

The Collateral Agent, the Servicer and the Lenders agree that, if any provision of 
this Agreement is inconsistent with or contrary to any provisions in the Note or the 
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Mortgage, the provisions of this Agreement shall prevail as between and among the 
Collateral Agent, the Servicer and the Lenders. 

(d) Successors and Assigns. 

This Agreement shall be binding upon, and inure to the benefit of, the Collateral 
Agent, the Servicer and the Lenders and their respective successors and assigns.  If any 
Lender shall assign or transfer the Obligations owing to it, it shall promptly so notify the 
Collateral Agent and the Servicer in writing.  No Lender which assigns or transfers any 
Obligations owing to it shall assign or transfer its benefits under the Collateral 
Documents without obtaining from the assignee or transferee and delivering to the 
Collateral Agent, the Servicer and the Lenders a joinder agreement and an executed 
acknowledgment of the assignee or transferee agreeing to be bound by the terms hereof to 
the same extent as if it had been a Lender on the date hereof.  Each assignee or transferee 
of any Obligations shall take such Obligations subject to the provisions of this Agreement 
and to any request made, waiver or consent given or other action taken or authorized 
hereunder by each previous holder of such Obligations prior to the receipt by the 
Collateral Agent and the Servicer of written notice of such assignment or transfer; and, 
except as expressly otherwise provided in such notice, the Collateral Agent and/or the 
Servicer shall be entitled to assume conclusively that the assignee or transferee named in 
such notice shall thereafter be vested with all rights and powers as a Lender under this 
Agreement (and the Collateral Agent and the Servicer may conclusively assume that no 
Obligations have been subject to any assignment or transfer other than transfers of which 
the Collateral Agent and the Servicer have received such a notice).  Upon the written 
request of any Lender or the Borrower, the Collateral Agent and the Servicer will provide 
such Lender and the Borrower with copies of any written notices of transfer received 
pursuant hereto. 

(e) Continuing Effectiveness. 

This Agreement shall continue to be effective among the Collateral Agent, the 
Servicer and the Lenders even though a case or proceeding under any bankruptcy or 
insolvency law or any proceeding in the nature of a receivership, whether or not under 
any insolvency law, shall be instituted with respect to the Borrower or any portion of the 
property or assets of the Borrower, and all actions taken by the Collateral Agent with 
respect to the Collateral or by the Collateral Agent, the Servicer and the Lenders with 
regard to such proceeding shall be determined by the Required 
Lenders; provided, however, that nothing herein shall be interpreted to preclude any 
Lender from filing a proof of claim with respect to its Obligations or from casting its vote, 
or abstaining from voting, for or against confirmation of a plan of reorganization in a case 
of bankruptcy, insolvency or similar law in its sole discretion. 

(f) Further Assurances. 

Each party and the Borrower agrees to do such further acts and things and to execute 
and deliver such additional agreements, powers and instruments as necessary or as any 
Lender or the Collateral Agent or the Servicer may reasonably request to carry into effect 
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the terms, provisions and purposes of this Agreement or to better assure and confirm unto 
the Collateral Agent or the Servicer or any of the other Lenders their respective rights, 
powers and remedies hereunder. 

(g) Counterparts. 

This Agreement may be executed in any number of counterparts, all of which taken 
together shall constitute one and the same agreement, and any of the parties hereto may 
execute this Agreement by signing any such counterpart.  Delivery of an executed 
counterpart of a signature page to this Agreement by fax or pdf shall be effective as 
delivery of a manually executed counterpart of this Agreement. 

(h) Effectiveness. 

This Agreement shall become effective immediately upon execution hereof by the 
Collateral Agent, the Servicer, the Required Lenders and the Borrower, and shall 
continue in full force and effect until 91 days following the date upon which all 
Obligations are irrevocably paid and satisfied in full; provided that, if the Obligations due 
and owing to a Lender have been paid and satisfied in full, then such Lender shall be 
deemed released from this Agreement without any further action being necessary.  Any 
such released Lender shall give the Collateral Agent notice of such release but the failure 
to give such notice shall not affect such release. 

(i) Governing Law. 

THIS AGREEMENT SHALL BE CONSTRUED AND ENFORCED IN 
ACCORDANCE WITH, AND THE RIGHTS OF THE PARTIES SHALL BE 
GOVERNED BY, THE INTERNAL LAW OF THE STATE OF ILLINOIS, 
EXCLUDING CHOICE-OF-LAW PRINCIPLES OF THE LAW OF SUCH 
STATE THAT WOULD PERMIT THE APPLICATION OF THE LAWS OF A 
JURISDICTION OTHER THAN SUCH STATE. 

(j) Jurisdiction. 

(i) Each party hereto irrevocably submits to the non-exclusive jurisdiction of 
any Illinois state or federal court sitting in Cook County, Illinois, over any suit, action or 
proceeding arising out of or relating to this Agreement or any of the agreements, 
documents or instruments delivered in connection herewith or therewith.  To the fullest 
extent permitted by applicable law, the parties hereto irrevocably waive and agree not to 
assert, by way of motion, as a defense or otherwise, any claim that it is not subject to the 
jurisdiction of any such court, any objection that it may now or hereafter have to the 
laying of the venue of any such suit, action or proceeding brought in any such court and 
any claim that any such suit, action or proceeding brought in any such court has been 
brought in an inconvenient forum. 

(ii) Nothing in this Section 16(j) shall affect the right that the Collateral Agent, 
the Servicer or any of the Lenders to serve process in any manner permitted by law, or 
limit any right that any party hereto may have to bring proceedings against the Borrower 
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in the courts of any appropriate jurisdiction or to enforce in any lawful manner a 
judgment obtained in one jurisdiction in any other jurisdiction. 

(iii) THE PARTIES HERETO IRREVOCABLY WAIVE ALL RIGHT TO 
TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM 
(WHETHER BASED ON CONTRACT, TORT OR OTHERWISE) ARISING OUT OF 
OR RELATING TO THIS AGREEMENT OR ANY OTHER AGREEMENT, 
DOCUMENT OR INSTRUMENT DELIVERED IN CONNECTION HEREWITH OR 
THEREWITH OR THE ACTIONS OF THE LENDERS, THE COLLATERAL AGENT 
OR THE SERVICER IN THE NEGOTIATION, ADMINISTRATION, 
PERFORMANCE OR ENFORCEMENT HEREOF OR THEREOF. 

(k) Headings; Sections. 

Headings of Sections of this Agreement have been included herein for convenience 
only and should not be considered in interpreting this Agreement.  Unless stated 
otherwise in this Agreement, references in this Agreement to Sections are references to 
Sections of this Agreement. 

(l) No Implied Beneficiaries. 

Nothing in this Agreement (except Section 16(b)), expressed or implied, is intended 
or shall be construed to confer upon or give to any Person, other than the Lenders, the 
Collateral Agent and the Servicer, any right, remedy or claim under or by reason of this 
Agreement or any covenant, condition or stipulation herein contained. 

(m) Severability. 

If any provision of this Agreement shall be held or deemed to be, or shall in fact be, 
inoperative or unenforceable as applied in any particular case in any jurisdiction, or 
because it conflicts with any other provision or provisions hereof or with any constitution 
or statute or rule of public policy, or for any other reason, such circumstance shall not 
have the effect of rendering the provision in question inoperative or unenforceable in any 
other case or circumstance, or rendering any other provision herein contained invalid, 
inoperative or unenforceable to any extent whatsoever.  Upon the determination that any 
term or other provision of this Agreement is invalid, illegal or incapable of being 
enforced, the parties hereto shall negotiate in good faith to modify this Agreement so as 
to give effect to their original intention as closely as possible in an acceptable manner to 
the end that the transactions contemplated hereby are fulfilled to the maximum extent 
possible. 

(n) Obligations Individual. 

The obligations and representations and warranties of the Collateral Agent, the 
Servicer and each of the Lenders herein are made by each of them individually.  Nothing 
herein contained shall be construed as creating among the Lenders, or among the 
Collateral Agent, the Servicer and the Lenders, a partnership, joint venture or other joint 
association. 
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(o) No Obligation to Extend Credit. 

No provision of this Agreement shall be construed as obligating the Collateral Agent, 
the Servicer or any Lender to advance any monies or otherwise extend credit to the 
Borrower at any time. 
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(p) Representations of Parties. 

Each of the Lenders, the Collateral Agent and the Servicer, severally and not jointly, 
represents and warrants to the other parties hereto that such party has all requisite power 
and capacity to execute, deliver and perform this Agreement and that the execution, 
delivery and performance of this Agreement has been duly authorized by all necessary 
action on the part of such party and that this Agreement constitutes the legal, valid and 
binding obligation of such party, enforceable against such party in accordance with its 
terms except as such enforceability may be limited by (i) bankruptcy, insolvency, 
reorganization or similar laws affecting the enforcement of creditors’ rights generally and 
(ii) general principles of equity (regardless of whether such enforceability is considered 
in a proceeding in equity or law). 

(q) Limitation of Liability Due to Forces Beyond Collateral Agent’s or Servicer’s 
Control. 

In no event shall the Collateral Agent or the Servicer be responsible or liable for any 
failure or delay in the performance of its obligations hereunder arising out of or caused 
by, directly or indirectly, forces beyond its control, including, without limitation, strikes, 
work stoppages, accidents, acts of war or terrorism, civil or military disturbances, nuclear 
or natural catastrophes or acts of God, and interruptions, loss or malfunctions of utilities, 
communications or computer (software and hardware) services; it being understood that 
the Collateral Agent and the Servicer shall use reasonable efforts which are consistent 
with accepted practices in the banking industry to resume performance as soon as 
practicable under the circumstances.  

[Remainder of page intentionally left blank; next page is signature page.] 

DocuSign Envelope ID: 34275ABA-8B60-4C2B-B76F-8D288B3A3146Case: 1:18-cv-05587 Document #: 1217-2 Filed: 03/14/22 Page 49 of 614 PageID #:64247



21

IN WITNESS WHEREOF, the Collateral Agent, the Servicer and the Lenders 
have executed or caused this Agreement to be duly executed and delivered by their 
respective officers thereunto duly authorized, all as of the date first above written. 

      COLLATERAL AGENT: 

  EQUITYBUILD FINANCE, LLC, as Collateral Agent on behalf 
of the Lenders listed below 

  By: 

Name:     

Title: Asset Manager 

SERVICER: 

  EQUITYBUILD FINANCE, LLC, as Servicer 

  By: 

Name:     

Title: Asset Manager 

[Signature Page to Collateral Agency and Servicing Agreement]

Elizabeth Kammerer

Elizabeth Kammerer
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      LENDERS: 

  By: 

Name: 

Title: 

  By: 

Name: 

Title: 

By: 

Name: 

Title: 

[Signature Page to Collateral Agency Agreement]
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 ACKNOWLEDGED, CONSENTED AND AGREED TO: 

    BORROWER: 

  EquityBuild, Inc. 

  By: ____________________________________ 

Name: 

Title: Closing Coordinator 

[Signature Page to Collateral Agency Agreement] 

Elizabeth Kammerer
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SCHEDULE I 

COLLATERAL AGENT FEE SCHEDULE 

Section 1:  Payouts 

All payouts paid by check.  

If Lender requests different method, fees are as follows: 

• Wire funds: $50 
• Overnight check: $50 
• Direct deposit: No fee 

Section 2:  Buyouts 

If Lender requests principal back prior to Loan’s maturity date (and request granted), 
Lender must pay an early liquidation fee equal to:  (i) 12% of the amount being returned 
if the request is made within one year of the date the Loan is funded (the “Origination 
Date”); and (ii) 10% of the amount being returned if the request is made between one and 
two years of the Origination Date. This fee is not intended to be a penalty but is an 
estimate, and indicative, of the actual cost and expenses EBF will incur in conjunction 
with such request.   

EBF reserves the right to extend the maturity date on any Loan at the request of the 
Borrower.  At that time, anyone who wishes to not participate in the extension may 
receive a return of their Investment and no fee will be charged in respect thereof .  
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SCHEDULE II 

ADDRESSES FOR NOTICES 

If to EquityBuild Finance, LLC, as either Collateral Agent or Servicer: 
     EquityBuild Finance, LLC 

[Address] 5068 West Plano Pkwy. #300 
     Plano, TX 75093 

Attention:  [Elizabeth Kammerer] 
Facsimile:  [___________] 
E-mail:  [elizabeth@equitybuildfinance.com] 

If to the Lenders: 
[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

If to the Borrower: 
     EquityBuild, Inc. 

[Address] 1083 N Collier Blvd. #132 
     Marco Island, FL 34145 

Attention:  [Elizabeth Kammerer] 
Facsimile:  [___________] 
E-mail:  [elizabeth@equitybuild.com] 
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electronically from us. 
How to contact EquityBuild Finance, LLC: 
You may contact us to let us know of your changes as to how we may contact you electronically,
to request paper copies of certain information from us, and to withdraw your prior consent to
receive notices and disclosures electronically as follows:
 To contact us by email send messages to: docs@equitybuild.com
 
To advise EquityBuild Finance, LLC of your new e-mail address 

To let us know of a change in your e-mail address where we should send notices and disclosures
electronically to you, you must send an email message to us at docs@equitybuild.com and in the
body of such request you must state: your previous e-mail address, your new e-mail address.  We
do not require any other information from you to change your email address..  
In addition, you must notify DocuSign, Inc. to arrange for your new email address to be reflected
in your DocuSign account by following the process for changing e-mail in the DocuSign system. 
To request paper copies from EquityBuild Finance, LLC 
To request delivery from us of paper copies of the notices and disclosures previously provided
by us to you electronically, you must send us an e-mail to docs@equitybuild.com and in the
body of such request you must state your e-mail address, full name, US Postal address, and
telephone number. We will bill you for any fees at that time, if any. 
To withdraw your consent with EquityBuild Finance, LLC 
To inform us that you no longer want to receive future notices and disclosures in electronic
format you may:

i. decline to sign a document from within your DocuSign session, and on the subsequent
page, select the check-box indicating you wish to withdraw your consent, or you may;
ii. send us an e-mail to docs@equitybuild.com and in the body of such request you must
state your e-mail, full name, US Postal Address, and telephone number. We do not need
any other information from you to withdraw consent..  The consequences of your
withdrawing consent for online documents will be that transactions may take a longer time
to process.. 
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Operating Systems: Windows® 2000, Windows® XP, Windows
Vista®; Mac OS® X 

Browsers: Final release versions of Internet Explorer® 6.0
or above (Windows only); Mozilla Firefox 2.0
or above (Windows and Mac); Safari™ 3.0 or
above (Mac only) 

PDF Reader: Acrobat® or similar software may be required
to view and print PDF files 

Screen Resolution: 800 x 600 minimum 

Enabled Security Settings: Allow per session cookies
 

** These minimum requirements are subject to change. If these requirements change, you will be
asked to re-accept the disclosure. Pre-release (e.g. beta) versions of operating systems and
browsers are not supported. 
Acknowledging your access and consent to receive materials electronically 
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To confirm to us that you can access this information electronically, which will be similar to
other electronic notices and disclosures that we will provide to you, please verify that you were
able to read this electronic disclosure and that you also were able to print on paper or
electronically save this page for your future reference and access or that you were able to e-mail
this disclosure and consent to an address where you will be able to print on paper or save it for
your future reference and access. Further, if you consent to receiving notices and disclosures
exclusively in electronic format on the terms and conditions described above, please let us know
by clicking the ‘I agree’ button below. 
By checking the ‘I agree’ box, I confirm that: 

• I can access and read this Electronic CONSENT TO ELECTRONIC RECEIPT OF
ELECTRONIC RECORD AND SIGNATURE DISCLOSURES document; and
 

• I can print on paper the disclosure or save or send the disclosure to a place where I can
print it, for future reference and access; and
 

• Until or unless I notify EquityBuild Finance, LLC as described above, I consent to receive
from exclusively through electronic means all notices, disclosures, authorizations,
acknowledgements, and other documents that are required to be provided or made
available to me by  EquityBuild Finance, LLC during the course of my relationship with
you.
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SECTION 10 
Representations 

(TO BE COMPLETED BY ALL CLAIMANTS) 

By signing and submitting this proof of claim, all claimants make the following 
representations: 

a) Claimant/creditor acknowledges and agrees that by submitting this proof of claim,
claimant/creditor subjects his/her/its claim to the jurisdiction of the United States
District Court for the Northern District of Illinois, Eastern Division, which is
administering the Receivership Estate (“Receivership Court”). Claimant/creditor
further agrees that his/her/its claim shall be adjudicated, determined, and paid as
ordered by the Receivership Court. Claimant/creditor further consents to, and
understands that the Receivership Court will determine, (i) his/her/its right to any
money from the Receivership Estate, if any is available; (ii) the priority of
his/her/its claim; (iii) the scheduling and allocation of any assets to be distributed;
and (iv) all objections and disputes regarding the allowance of his/her/its claim
by the Receiver, which shall be submitted to and subject to review by the
Receivership Court for a final ruling without a jury.

b) The undersigned represents that he or she possesses the authority to sign this proof
of claim on behalf of the person(s) or entit(ies) for whom this proof of claim is
submitted.

c) Claimant/creditor represents that claimant/creditor has not sold, assigned,
transferred, or in any way conveyed any interest in his/her/its claim against the
Receivership Estate.  From the date of this form, claimant/creditor agrees not to
sell, convey, assign, or transfer any interest in his/her/its claim against the
Receivership Estate prior to the date(s) of distribution.  In the event that his/her/its
interest is transferred prior to the date of any distribution, except by operation of
law, claimant/creditor agrees that such transfer or assignment shall be null and
void and unenforceable by any successor third party.

d) Claimant/creditor hereby affirms and attests, under penalty of perjury, that all of
the information set forth herein and submitted to the Receiver in connection with
this proof of claim is truthful, accurate, complete, and presented in a manner so
as to not be misleading, to the best of claimant’s/creditor’s knowledge and belief.
Claimant/creditor further affirms and attests, under penalty of perjury, that all
documentation submitted in connection with this proof of claim is genuine,
authentic, accurate, and complete, to the best of claimant’s/creditor’s knowledge
and belief.

Case: 1:18-cv-05587 Document #: 1217-2 Filed: 03/14/22 Page 62 of 614 PageID #:64260



Claimant Name(s) 

YOU SHOULD RETAIN THE CONFIRMATION EMAIL YOU RECEIVE ALONG 
WITH YOUR REFERENCE NUMBER AND THE ORIGINALS OF ALL 
SUPPORTING DOCUMENTATION SUBMITTED HEREWITH.  YOU SHOULD 
RETAIN YOUR CONFIRMATION EMAIL AND REFERENCE NUMBER TO BE 
USED IN THE EVENT YOUR CLAIM IS NOT RECEIVED. 

Second claimant representation 

I declare under penalty of perjury under the laws of the United States of America that 
all of the statements made in this Proof of Claim are true and correct. 

Second Claimant Name(s) 

Authorized Signature (Proof of claim not valid unless signed) 

Print Name 

Date 

Claimant Name(s) 

AAututhohorriizzeed Sid Siggnanattururee  (Proof of Claim is invalid unless signed)

Print Name 

DDaatete 

I declare under penalty of perjury under the laws of the United States of America that all of the 
statements made in this Proof of Claim are true and correct.

/s/

/s/

The Mennco Properties, LLC. Solo 401K Plan (by Robert Mennella Managing Partner)

Robert Mennella  (Managing Partner)

06/27/2019

Robert Mennella  (Managing Partner)
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Memorandum 
To:    Robert Mennella 

From:   EquityBuild Finance, LLC c/o Shaun Cohen 

Date:    June 15
th
, 2016 

Re:    7752 S Muskegon 

 

Summary 
On or about October 17

th
, 2013, an agreement was made by and between Mark E. Young 

5224 SW 40th Terrace Topeka, KS 66610; The Kingdom Trust Company, Custodian, FBO 

Louis Duane Velez, Account #7422686172; The Edward Falkowitz Living Trust; TFG 

Retirement Trust; Paul Wilmesmeier; Terry L. Merrill & Sheryl R. Merrill; Walter Akita; 

Alton P. Motes Trust UTA 12-15-11; American Estate & Trust LC FBO Robert Mennella; 

Steven and Linda Lipshultz; Mark Mouty; The Income Fund, LLC; Quest IRA, Inc. FBO 

Francis Webb IRA #1437711; Penny Adams; Daniel J Martineau; Equity Trust Company 

Custodian FBO Henry D. Gallucci beneficiary of DCD Victoria E. Gallucci IRA 2.67% 

Undivided interest; Equity Trust Company Custodian FBO Gavin Maher CESA; Equity Trust 

Company Custodian FBO Travis Maher CESA; Equity Trust Company Custodian FBO 

Avery Maher CESA; Christopher Maher; Christopher Wilson and Brittny Niosi; Self Directed 

IRA Services, Inc., Custodian FBO Ping Liu IRA; Scott E. Pammer; Jeremy Hemphill; The 

Celia Tong Revocable Living Trust, dated December 22, 2011; iPlanGroup Agent for 

Custodian FBO Ed Bancroft IRA; Donald J. and April L. Wegrzyn; Fraser Realty 

Investments, LLC; Hillside Fund, LLC; Matthew T. Boyd; H Derrick, LLC; Arthur L and 

Dinah F Bertrand; The Anchor Group LLC; Gary Burnham Solo 401K Trust; Deborah 

Mullica; John Wysocki; C/O EquityBuild Finance, LLC in order to purchase a real property. 

 

On or about December 30th, 2014, American Estate & Trust LC FBO Robert Mennella 

agreed to sell and Mennco Properties LLC Solo 401k Plan agreed to purchase the interest of 

American Estate & Trust LC FBO Robert Mennella in the sum of $50,000.00. This amount 

purchased American Estate & Trust LC FBO Robert Mennella’s investment representing 

2.22% of the current issued and outstanding interests in the partnership. Mennco Properties 

LLC Solo 401k Plan agreed to be bound by the existing agreement between the original 

parties and to take the position of American Estate & Trust LC FBO Robert Mennella of the 

current issued and outstanding interest in the partnership. 

 

This transaction was agreed to by the parties and without objection from the remaining 

investors C/O EquityBuild Finance, LLC and this memorandum will be provided to all the 

investors in agreement in order to memorialize this transaction. This memorandum in no way 

affects the rights and responsibilities of the several investors involved and remains governed 

by their existing agreement. 

 

Respectfully submitted, 
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Shaun Cohen, President 

EquityBuild Finance, LLC 

5068 West Plano Pkwy. #300 

Plano, TX 75093 
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ELECTRONIC RECORD AND SIGNATURE DISCLOSURE 
From time to time, [[Company Name]] (we, us or Company) may be required by law to provide
to you certain written notices or disclosures. Described below are the terms and conditions for
providing to you such notices and disclosures electronically through the DocuSign, Inc.
(DocuSign) electronic signing system. Please read the information below carefully and
thoroughly, and if you can access this information electronically to your satisfaction and agree to
these terms and conditions, please confirm your agreement by clicking the ‘I agree’ button at the
bottom of this document. 
Getting paper copies 
At any time, you may request from us a paper copy of any record provided or made available
electronically to you by us. You will have the ability to download and print documents we send
to you through the DocuSign system during and immediately after signing session and, if you
elect to create a DocuSign signer account, you may access them for a limited period of time
(usually 30 days) after such documents are first sent to you. After such time, if you wish for us to
send you paper copies of any such documents from our office to you, you will be charged a
$0.00 per-page fee. You may request delivery of such paper copies from us by following the
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Withdrawing your consent 

If you decide to receive notices and disclosures from us electronically, you may at any time
change your mind and tell us that thereafter you want to receive required notices and disclosures
only in paper format. How you must inform us of your decision to receive future notices and
disclosure in paper format and withdraw your consent to receive notices and disclosures
electronically is described below. 
Consequences of changing your mind 
If you elect to receive required notices and disclosures only in paper format, it will slow the
speed at which we can complete certain steps in transactions with you and delivering services to
you because we will need first to send the required notices or disclosures to you in paper format,
and then wait until we receive back from you your acknowledgment of your receipt of such
paper notices or disclosures. To indicate to us that you are changing your mind, you must
withdraw your consent using the DocuSign ‘Withdraw Consent’ form on the signing page of a
DocuSign envelope instead of signing it. This will indicate to us that you have withdrawn your
consent to receive required notices and disclosures electronically from us and you will no longer
be able to use the DocuSign system to receive required notices and consents electronically from
us or to sign electronically documents from us. 
All notices and disclosures will be sent to you electronically 
Unless you tell us otherwise in accordance with the procedures described herein, we will provide
electronically to you through the DocuSign system all required notices, disclosures,
authorizations, acknowledgements, and other documents that are required to be provided or
made available to you during the course of our relationship with you. To reduce the chance of
you inadvertently not receiving any notice or disclosure, we prefer to provide all of the required
notices and disclosures to you by the same method and to the same address that you have given
us. Thus, you can receive all the disclosures and notices electronically or in paper format through
the paper mail delivery system. If you do not agree with this process, please let us know as
described below. Please also see the paragraph immediately above that describes the
consequences of your electing not to receive delivery of the notices and disclosures

Electronic Record and Signature Disclosure created on: 9/21/2015 7:46:16 PM
Parties agreed to: Robert Mennella
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electronically from us. 
How to contact EquityBuild Finance, LLC: 
You may contact us to let us know of your changes as to how we may contact you electronically,
to request paper copies of certain information from us, and to withdraw your prior consent to
receive notices and disclosures electronically as follows:
 To contact us by email send messages to: docs@equitybuild.com
 
To advise EquityBuild Finance, LLC of your new e-mail address 

To let us know of a change in your e-mail address where we should send notices and disclosures
electronically to you, you must send an email message to us at docs@equitybuild.com and in the
body of such request you must state: your previous e-mail address, your new e-mail address.  We
do not require any other information from you to change your email address..  
In addition, you must notify DocuSign, Inc. to arrange for your new email address to be reflected
in your DocuSign account by following the process for changing e-mail in the DocuSign system. 
To request paper copies from EquityBuild Finance, LLC 
To request delivery from us of paper copies of the notices and disclosures previously provided
by us to you electronically, you must send us an e-mail to docs@equitybuild.com and in the
body of such request you must state your e-mail address, full name, US Postal address, and
telephone number. We will bill you for any fees at that time, if any. 
To withdraw your consent with EquityBuild Finance, LLC 
To inform us that you no longer want to receive future notices and disclosures in electronic
format you may:

i. decline to sign a document from within your DocuSign session, and on the subsequent
page, select the check-box indicating you wish to withdraw your consent, or you may;
ii. send us an e-mail to docs@equitybuild.com and in the body of such request you must
state your e-mail, full name, US Postal Address, and telephone number. We do not need
any other information from you to withdraw consent..  The consequences of your
withdrawing consent for online documents will be that transactions may take a longer time
to process.. 

Required hardware and software 

Operating Systems: Windows® 2000, Windows® XP, Windows
Vista®; Mac OS® X 

Browsers: Final release versions of Internet Explorer® 6.0
or above (Windows only); Mozilla Firefox 2.0
or above (Windows and Mac); Safari™ 3.0 or
above (Mac only) 

PDF Reader: Acrobat® or similar software may be required
to view and print PDF files 

Screen Resolution: 800 x 600 minimum 

Enabled Security Settings: Allow per session cookies
 

** These minimum requirements are subject to change. If these requirements change, you will be
asked to re-accept the disclosure. Pre-release (e.g. beta) versions of operating systems and
browsers are not supported. 
Acknowledging your access and consent to receive materials electronically 

Case: 1:18-cv-05587 Document #: 1217-2 Filed: 03/14/22 Page 86 of 614 PageID #:64284



To confirm to us that you can access this information electronically, which will be similar to
other electronic notices and disclosures that we will provide to you, please verify that you were
able to read this electronic disclosure and that you also were able to print on paper or
electronically save this page for your future reference and access or that you were able to e-mail
this disclosure and consent to an address where you will be able to print on paper or save it for
your future reference and access. Further, if you consent to receiving notices and disclosures
exclusively in electronic format on the terms and conditions described above, please let us know
by clicking the ‘I agree’ button below. 
By checking the ‘I agree’ box, I confirm that: 

• I can access and read this Electronic CONSENT TO ELECTRONIC RECEIPT OF
ELECTRONIC RECORD AND SIGNATURE DISCLOSURES document; and
 

• I can print on paper the disclosure or save or send the disclosure to a place where I can
print it, for future reference and access; and
 

• Until or unless I notify EquityBuild Finance, LLC as described above, I consent to receive
from exclusively through electronic means all notices, disclosures, authorizations,
acknowledgements, and other documents that are required to be provided or made
available to me by  EquityBuild Finance, LLC during the course of my relationship with
you.
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Note:  These numbers are not estimates. Your authorization for the direction of investment will be considered 
acceptable by your signature. 

ROLLOVER / DISTRIBUTION AUTHORIZATION FORM 

Client Name: ______________________________________________________ 

Registration: ______________________________________________________ 

Investment Address: _______________________________________________ 

Initial Investment Amount: $ ________________________________________ 

Interest To Be Received: $ __________________________________________ 

Total: $ ______________ 

☐ OPTION 1-   Distribution via Direct Deposit OR Check To IRA Custodian (whichever is applicable) 
Note: Non-IRA investments and Form must already be on file. 

☐ OPTION 2-  Distribution via Wire 
Note:  $50.00 wire fee will be deducted from Total. 
Email bank wire instructions to Accounting@EquityBuildFinance.com 
Subject line:  [Insert Property Address] Payout - [Your Name]      

☐ OPTION 3-  Roll Funds From Payout To The Following Investment(s): 

Property Address: ________________________________________________ 

Property Address: ________________________________________________ 

Property Address: ________________________________________________ 

☐ OPTION 4-  Partial Payment / Partial Rollover 

$ ____________ will be rolled to: ____________________________________ 

$ ____________ will be rolled to: ____________________________________ 

$ ____________ will be direct deposited to account on file. 

DocuSign Envelope ID: A87362F7-C053-471C-83A1-4EA9E04B1E24

7201 S Constance

Initium, LLC

50,000.00

X

Harry Saint-Preux

Unsecured Amortized Note

50,000.00

IRA Address For Checks:

January's interest payment will be the final payment and 
made in usual amount.
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Account Owner Authorization and Signature 

X Print Name Date 

Responsible Individual Authorization and Signature 

X Print Name Date 

INTERNAL USE ONLY 
Date Received: Received by: Date Approved: Approved by: 

I authorize EquityBuild, Inc.,  EquityBuild Finance, LLC  and its subsidiaries and agents to hold 
and/or release funds necessary to roll my investment from one deal to the next OR disburse to 
me or my IRA custodian directly based upon my selection(s) above.

AUTHORIZATION AND SIGNATURE

DocuSign Envelope ID: A87362F7-C053-471C-83A1-4EA9E04B1E24

Harry Saint-Preux 02/03/2018

ad02/04/2018

Accounting Department

02/04/2018
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Amortized Note          Lender’s Initials: _______ 

28984237.2 

Amended and Restated Unsecured Promissory Note  

(Installment Payments) 

Borrower: EquityBuild, Inc. 

1083 N Collier Blvd. #132 

Marco Island, FL 34145 

(“Borrower”) 

 

Lender: __________________________ 

C/O EquityBuild Finance, LLC (Loan Servicer) 

  ____________________________  (address) 

  ____________________________   (city, state, zip) 

  (“Lender”) 

This Amended and Restated Unsecured Promissory Note (this “Note”) 

amends, restates, replaces and supersedes in all respects that certain secured 

Promissory Note (the “Prior Note”) dated ________________, 20_____ between 

Borrower and Lender that was secured by that certain piece of real property 

located at ___________________________________________________  (the 

“Property”) pursuant to a real property mortgage filed in the real property 

records (the “Prior Mortgage”). Lender acknowledges and has consented (and by 

execution hereof, evidences such consent) to (i) the termination of the Prior 

Mortgage, (ii) the elimination of a security interest in favor of the Lender on the 

Property pursuant to the Prior Mortgage, and (iii) the amending, restating, 

replacing and superseding of the Prior Note pursuant to this Note in the amount 

set forth below as the Principal Amount upon the refinancing of the Property with 

a new senior secured lender who will have a first priority secured position in the 

DocuSign Envelope ID: A87362F7-C053-471C-83A1-4EA9E04B1E24

Plano, TX 75093

22nd 15

Initium, LLC

July

7201 S Constance Ave. Chicago, IL 60649

5068 West Plano Pkwy. #300
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Amortized Note          Lender’s Initials: _______ 

28984237.2 

Property. The parties acknowledge that the Property is not securing this Note, as 

it did the Prior Note. The Borrower was unable to pay the Prior Note as it came 

due and, in lieu of foreclosure procedures on the Property and the risk that the 

foreclosure process would yield less proceeds to Lender in respect of the 

outstanding balance on the Prior Note, Lender has consented to the refinancing 

of the Property with a new senior secured lender whereby the new senior 

secured lender acquires a security interest in the Property and, where such new 

senior secured lender will not allow any additional collateral security interest to 

be granted in the Property, the Lender retains an unsecured obligation from 

Borrower as evidenced by this Note. 

I. Promise to Pay 

Borrower agrees to pay Lender the total amount of $_____________________ 

(the “Principal Amount”), together with interest payable on the unpaid principal 

at the rate of   __  % per annum.   

Payment will be delivered to Lender at: 

Address listed above: ___ 

Bank account on file: ___ 

Other: 

________________________________________________________________ 

 

II. Repayment 

The Principal Amount and any accrued but unpaid interest will be repaid in 

equal installments of $________________________ made every Month.  The 

first payment will be due on __________________. All subsequent payments 

will be due on the first of the month and the final payment shall be due and 

payable on ________________ (the “Maturity Date”).  All payments shall be 

first applied to interest and the balance to the Principal Amount.  Borrower 

DocuSign Envelope ID: A87362F7-C053-471C-83A1-4EA9E04B1E24
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Amortized Note          Lender’s Initials: _______ 

28984237.2 

shall have the right to prepay the Principal Amount and all accrued and unpaid 

interest thereon at any time. 

 

III. Late Payment Fees 

If Borrower defaults in payment by more than 15 days after the time set forth 

herein, then Borrower shall pay an additional late fee in the amount of $50 a 

month. 

 
IV. Additional Costs 

In case of default in the payment of any principal or interest of this Promissory 

Note, Borrower will pay to Lender such further amount as will be sufficient to 

cover the cost and expenses of collection, including, without limitation, 

reasonable attorney's fees, expenses, and disbursements.  These costs will be 

added to the outstanding principal and will become immediately due.   

 

V. Transfer of the Promissory Note 

Borrower hereby waives any notice of the transfer of this Note by Lender or by 

any subsequent holder of this Note, agrees to remain bound by the terms of 

this Note subsequent to any transfer, and agrees that the terms of this Note 

may be fully enforced by any subsequent holder of this Note. 

 

VI. Amendment; Modification; Waiver 

No amendment, modification or waiver of any provision of this Promissory Note 

or consent to departure therefrom shall be effective unless by written 

agreement signed by both Borrower and Lender.  

 

VII. Successors 

The terms and conditions of this Promissory Note shall inure to the benefit of 
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Amortized Note          Lender’s Initials: _______ 

28984237.2 

and be binding jointly and severally upon the successors, assigns, heirs, 

survivors and personal representatives of Borrower and shall inure to the 

benefit of any holder, its legal representatives, successors and assigns. 

 

VIII. Breach of Promissory Note 

No breach of any provision of this Promissory Note shall be deemed waived 

unless it is waived in writing.  No course of dealing and no delay on the part of 

Lender in exercising any right will operate as a waiver thereof or otherwise 

prejudice Lender's rights, powers, or remedies.  No right, power, or remedy 

conferred by this Promissory Note upon Lender will be exclusive of any other 

rights, power, or remedy referred to in this Note, or now or hereafter available 

at law, in equity, by statute, or otherwise.   

 

IX. Governing Law 

The validity, construction and performance of this Promissory Note will be 

governed by the laws of Florida, excluding that body of law pertaining to 

conflicts of law.  Borrower hereby waives presentment, notice of non-payment, 

notice of dishonor, protest, demand and diligence. 

 

[Remainder of this page is intentionally blank. Signatures appear on the following page.]
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Amortized Note          Lender’s Initials: _______ 

28984237.2 

 

The parties hereby indicate by their signatures below that they have read and 

agree with the terms and conditions of this agreement in its entirety. 

 

Borrower Signature: ______________________________________ 

    Jerry Cohen, President 

Date:     

Lender Signature:  ______________________________________ 

Date:  
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ASSIGNMENT OF PARTIAL INTEREST 

IN MORTGAGE 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

(For Recorder Use Only) 

 
Prepared by: 
Equitybuild Finance, LLC 
5068 W. Plano Parkway, #300 
Plano, TX, 75093 
 
 

ASSIGNMENT OF PARTIAL INTEREST IN MORTGAGE 
 

 
 
FOR VALUE RECEIVED, the undersigned, 
_____________________________________________________________________________, 
located at ___________________________________________________________________, 
(“ASSIGNOR/GRANTOR”), hereby grants, conveys assigns to:

_____________________________________________________________________, located at 
______________________________________________________________________________ 
(“ASSIGNEE/GRANTEE) beneficial interest in the amount of __________________ under that 
certain MORTGAGE, dated _______________ and executed by EQUITYBUILD, INC., 
borrower to: ___________________________________________________________________, 
original lender[s], in the State of Illinois, given to secure a certain Promissory Note covering 
property located at ____________________________. Chicago, IL 606____.  
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TOGETHER with the note or notes therein described and secured thereby, the money due and to 
become due thereon, with interest, and all rights accrued or to accrue under said Mortgage 
including the right to have re-conveyed, in whole or in part, the real property described therein. 
 
 
Dated:  

ASSIGNOR: _______________________ 
 

        
       ________________________________ 
 
 
State of _______ 
 
County of: _____________ 
 
Before me, __________________________________________, duly commissioned Notary 
Public, on this day personally appeared ______________________________________, known 
to me to be the person whose name is subscribed to the foregoing instrument and acknowledged 
to me that he executed the same for the purposes and consideration therein expressed. 
 
 
Signed and sworn to before me  
this ____ day of ________________, 2017. 
 
 
___________________________ 
Notary Public  
 
 
Property Address: ____________________________. Chicago, IL 606____. 
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LEGAL DESCRIPTION 
 
 
PIN:  
 
Commonly known as: ____________________________. Chicago, IL 606____. 
 
 
 
 
 
ALL MALINGS TO BE SENT TO: 
 
Equitybuild Finance, LLC 
5068 W. Plano Parkway, #300 
Plano, TX, 75093 
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

among 

EQUITYBUILD FINANCE, LLC, 

as Collateral Agent and Loan Servicer, 

and 

EACH OF THE LENDERS PARTY HERETO 

DATED AS OF _____________
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

This COLLATERAL AGENCY AND SERVICING AGREEMENT (as amended,  
supplemented or otherwise modified from time to time, this “Agreement ”) is made as of 
_____________, by and among (i) EquityBuild Finance, LLC, a Delaware limited 
liability company (in its individual capacity, “EBF”, and in its capacity as collateral agent 
for the Lenders (as defined below), and in its capacity as loan servicer for the 
Lenders, the “Collateral Agent” or the “Servicer”), and (ii) each of the Lenders party 
hereto (together with their respective successors and assigns as beneficiaries of the 
Note (as defined below), the “Lenders”), and is acknowledged, consented and agreed 
to by EquityBuild, Inc.  (the “Borrower”). 

RECITALS 

A.  Reference is made to that certain Note, dated _____________ (as the same from 
time to time hereafter may be amended, restated, supplemented or otherwise modified, 
the “Note”) by the Borrower in favor of the Lenders, pursuant to which, subject to the 
terms and conditions set forth therein, the Lenders shall make individual investment loans 
(each an “Investment”) to the Borrower as a collective secured loan (the “Loan”). 

B. The Lenders have agreed to make the Loan to the Borrower, but only upon the 
condition, among others, that the Borrower grant to the Collateral Agent, for the benefit 
of the Lenders, as security for the Borrower’s obligations to the Lenders and the 
Collateral Agent under or in respect of the Note and the Mortgage (as defined below), a 
perfected lien on, and security interest in, the Collateral (as defined below). 

C.  The Lenders desire that EBF act as the collateral agent for and on behalf of all of 
the Lenders regarding the Collateral, all as more fully provided herein; and the Collateral 
Agent and the Lenders have entered into this Agreement to, among other things, further 
define the rights, duties, authority and responsibilities of the Collateral Agent and the 
relationship among the Lenders regarding their pari passu interests in the Collateral. 

D.  The Lenders also desire to retain EBF as the loan servicer to act as their agent to 
employ commercially reasonable and prudent practices to collect all scheduled payments 
on the Loan, and to protect to the best of the Servicer’s ability, the security for the Loan. 

AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing premises and for other 
good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, EBF and the Lenders agree as follows: 
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1. DEFINED TERMS.

As used in this Agreement, and unless the context requires a different meaning, the
following terms have the respective meanings indicated below, all such definitions to be 
equally applicable to the singular and plural forms of the terms defined. 

Actionable Default – means the existence and continuance of any Event of Default 
(as defined in the Note) beyond any grace period in respect thereof provided in the Note 
or the acceleration of the maturity of the Note. 

Affiliate – means, with respect to any specified Person, any other Person that 
directly or indirectly, through one or more intermediaries, has control of, is controlled by, 
or is under common control with, such specified Person.  For these purposes, “control” 
means the possession, directly or indirectly, of the power to direct or cause the direction 
of the management of any Person, whether through the ownership of voting securities, by 
contract or otherwise. 

Agent Professionals – means attorneys, legal counsel, accountants, appraisers, 
business valuation experts, environmental engineers, turnaround consultants, or other 
professionals or experts at any time retained by EBF in the discharge of its duties 
hereunder or under any of the Collateral Documents. 

Agent-Related Persons – means EBF, in its capacity as Collateral Agent or Servicer, 
and any successor collateral agent or loan servicer, and any co-agents or separate agents 
appointed pursuant to Section 5, together with their respective Affiliates, and the officers, 
directors, employees, representatives, agents and Agent Professionals of such Persons 
and Affiliates.  

Agreement – has the meaning specified for such term in the Preamble hereto. 

Business Day – means a day (i) other than Saturday or Sunday and (ii) on which 
commercial banks are open for business in New York, New York. 

Collateral – has the meaning specified for such term in Mortgage. 

Collateral Agent – has the meaning specified for such term in the Preamble hereto. 

Collateral Documents – means the Mortgage and any other document now or 
hereafter evidencing a security interest, lien or other encumbrance granted to secure the 
obligations payable under the Note or any guarantee thereof.   

Enforcement Notice – means a written notice given by the Required Lenders to the 
Collateral Agent stating that an Actionable Default exists. 

EBF– has the meaning specified for such term in the Preamble hereto. 

Lenders – has the meaning specified for such term in the Preamble hereto. 
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Liens – means any pledges, liens, claims, encumbrances or security interests. 

Mortgage – has the meaning specified for such term in Note. 

Obligations – means and includes all present and future indebtedness, obligations 
and liabilities of every kind and nature of the Borrower from time to time owed to any 
Lender under the Note arising from, evidenced by or relating to the Note or the Mortgage. 

Note – has the meaning specified for such term in Recital A hereto. 

Person – means any individual, partnership, corporation, limited liability Borrower, 
unincorporated organization or association, trust or other entity. 

Required Lenders – means the Lenders acting by a majority of principal advanced 
by the Lenders under the Note. 

Servicer – has the meaning specified in the Preamble hereto. 

Total Investments – means, with respect to Investments that remain outstanding in 
whole or in part, the total original amount of Investments a Lender has loaned to the 
Borrower; provided that for purposes of Section 9(e) hereof, such amounts shall be 
rounded down to the nearest whole $25,000 increment. By way of example only, if actual 
Total Investments equaled $176,000, for purposes of Section 9(e), such Total 
Investments would equal $175,000. 

2. APPOINTMENTS; IRREVOCABLE DELEGATION OF AUTHORITY.

(a) Appointment as Collateral Agent and Loan Servicer.

The Lenders hereby appoint and designate EBF as collateral agent on their behalf
hereunder and under the Mortgage.  The Lenders hereby also appoint and designate EBF 
as the loan servicer with respect to the Loan.  EBF hereby accepts such appointments on 
the terms and conditions set forth herein and acknowledges that it holds the Collateral 
and acts under the Mortgage as agent for and on behalf of the Lenders.  The Lenders 
hereby authorize and direct the Collateral Agent to (a) enter into the Mortgage and the 
Note for and on behalf of and for the benefit of the Lenders in accordance with the terms 
hereof and thereof, (b) exercise such rights and powers under this Agreement, the Note or 
the Mortgage as the case may be, as are specifically granted or delegated to the Collateral 
Agent by the terms hereof and thereof, together with such other rights and powers as are 
reasonably incidental thereto or as are customarily and typically exercised by agents 
performing duties similar to the duties of the Collateral Agent hereunder and under the 
Collateral Documents, subject, however, to any express limitations set forth herein or in 
the Mortgage, and (c) perform the obligations of the Collateral Agent thereunder.  The 
Lenders hereby agree to be bound by the provisions of the Mortgage and the Note.  The 
duties of the Collateral Agent and the Servicer shall be deemed ministerial and 
administrative in nature, and neither the Collateral Agent nor the Servicer shall have, by 
reason of this Agreement or either of the Mortgage or the Note, a fiduciary relationship 
with any Lender and/or any Affiliate thereof. 
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(b) Irrevocable Delegation of Authority. 

Each Lender does hereby irrevocably delegate to the Collateral Agent all of each 
such Lender’s rights and powers under the Note and the Mortgage and agrees for the 
benefit of the Collateral Agent and the other Lenders not to exercise any right or power of 
such Lender under the Note or the Mortgage. 

3. LIMITATIONS ON DUTIES AND ACTIONS OF COLLATERAL AGENT AND
THE SERVICER.

Neither the Collateral Agent nor the Servicer shall have any duties or responsibilities
except those expressly set forth in this Agreement and the Mortgage.  Neither the 
Collateral Agent nor the Servicer shall be liable for any action taken or omitted by it, or 
any action suffered by it to be taken or omitted, excepting only its own gross negligence 
or willful misconduct, as finally determined by a court of competent jurisdiction.  IN 
THE ABSENCE OF WRITTEN INSTRUCTIONS FROM THE REQUIRED LENDERS, 
NEITHER THE COLLATERAL AGENT NOR THE SERVICER SHALL FORECLOSE 
UPON ANY LIEN WITH RESPECT TO ANY OF THE COLLATERAL OR TAKE 
ANY OTHER ACTION WITH RESPECT TO THE COLLATERAL OR ANY PART 
THEREOF. 

4. RECOURSE THROUGH COLLATERAL AGENT; SHARING OF
COLLATERAL.

(a) Recourse Through Collateral Agent.

Each of the Lenders acknowledges and agrees that (i) it shall only have recourse to
the Collateral through the Collateral Agent and that it shall have no independent recourse 
to the Collateral and (ii) the Collateral Agent shall have no obligation to, and shall not, 
take any action hereunder or under the Mortgage except upon written instructions from 
the Required Lenders in accordance with Section 6(a). 

(b) Sharing of Collateral. 

No Lender shall contest the validity, perfection, priority or enforceability of, or seek 
to avoid, any Lien securing any Obligation, and each party hereby agrees to cooperate, at 
no cost to the Collateral Agent, in the defense of any action contesting the validity, 
perfection, priority or enforceability of any such Lien.  No Lender shall have the right to 
obtain any of the Collateral or the benefit of any Lien on any property of the Borrower 
solely in respect of Obligations owing to such Lender or any group of Lenders comprised 
of less than all the Lenders. 

5. CO-AGENTS; COLLATERAL AGENT’S AND SERVICER’S USE OF
PROFESSIONALS.

(a) Co-Agents.

Each of the Collateral Agent and the Servicer shall have power to appoint one or
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more Persons to act as a co-agent or co-agents, jointly with the Collateral Agent and/or 
the Servicer, or to act as a separate agent or separate agents, with respect to all or any part 
of the Collateral or to enforce the Lender’s rights under the Note, and to vest in such 
Person or Persons, in such capacity, such rights, powers, duties and obligations of the 
Collateral Agent and/or the Servicer, with the consent of the Required Lenders (such 
consent not to be unreasonably withheld or delayed), in any case only as may be 
necessary or desirable for the purpose of meeting any legal requirements of any 
jurisdiction in which any part of the Collateral may at the time be located.  Absent any 
specific agreement to the contrary, any co-agent or co-agents or separate agent or 
separate agents so appointed shall, to the extent applicable, have the rights, powers, 
obligations and duties of the Collateral Agent and/or the Servicer hereunder.  Neither the 
Collateral Agent nor the Servicer shall be responsible for the negligence, default or 
misconduct of any such co-agent or separate agent selected by it with reasonable care nor 
for any fees or expenses of such co-agent or separate agent. 

(b) Agent Professionals. 

The Collateral Agent and the Servicer may employ one or more Agent Professionals 
to advise or assist it from time to time, but shall not be responsible for the negligence, 
default or misconduct of any such Agent Professionals selected by it with reasonable care. 
The Collateral Agent and the Servicer shall be entitled to rely on the advice and 
statements of Agent Professionals so selected.  The Borrower shall pay reasonable 
remuneration for all services performed by Agent Professionals for the Collateral Agent 
and the Servicer in the discharge of its duties hereunder and under the Collateral 
Documents in accordance with Section 11(b) hereof. 

6. INSTRUCTIONS FROM LENDERS; ENFORCEMENT NOTICE.

(a) Instructions from Lenders. 

Unless otherwise excused as provided herein, both the Collateral Agent and the 
Servicer shall act on all written instructions received from the Required Lenders, with 
respect to any action to be taken or not to be taken in connection with this Agreement, the 
Mortgage or the Note, including, without limitation, actions to be taken in connection 
with an insolvency proceeding in respect of the Borrower; provided, however, that the 
Collateral Agent shall act only on written instructions from all Lenders with respect to the 
amendment or termination of the Mortgage, or, except as provided in the Mortgage, any 
Lien on property of the Borrower granted under the Mortgage.  If either the Collateral 
Agent or the Servicer shall request instructions from the Lenders with respect to taking 
any particular action in connection with this Agreement, the Mortgage, the Note or any 
such Lien, the Collateral Agent and the Servicer shall be entitled to refrain from taking 
such particular action unless and until it shall have received written instructions from the 
Required Lenders (in which event it shall be required to act in accordance with such 
written instructions unless otherwise excused as provided herein), and neither the 
Collateral Agent nor the Servicer shall incur any liability to any Person for so refraining. 
Without limiting the foregoing, no Lender shall have any right of action whatsoever 
against the Collateral Agent or the Servicer as a result of the Collateral Agent or the 
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Servicer taking or not taking any action hereunder or pursuant to or in accordance with 
the written instructions of such Required Lenders, except for the Collateral Agent’s or the 
Servicer’s own gross negligence or willful misconduct in connection with any action 
taken or not taken by it, as finally determined by a court of competent jurisdiction. 
Notwithstanding anything to the contrary contained in this Agreement or any of the 
Collateral Documents, (i) the failure of the Collateral Agent or the Servicer to take any 
action shall not constitute gross negligence or willful misconduct by the Collateral Agent 
or the Servicer hereunder (A) following a request by the Collateral Agent or the Servicer 
for the Required Lenders’ consent to such action and the failure of the Required Lenders 
to respond to such request or (B) in the absence of written instructions from the Required 
Lenders and (ii) neither the Collateral Agent nor the Servicer shall be required to take any 
action that is, in its opinion (which may be, but is not required to be, based on the advice 
of legal counsel), contrary to applicable law or the Note or the Mortgage or that would, in 
its reasonable opinion, subject it or any Agent-Related Persons to liability or that would 
require it to expend or risk its own funds. 

(b) Enforcement Notices. 

The Collateral Agent shall, as soon as practicable but in any event, if applicable, 
within ten (10) Business Days following receipt thereof, furnish to each of the Lenders: 

(i) a copy of each Enforcement Notice received by the Collateral Agent; 

(ii) a copy of each certificate or other written notice received by the Collateral 
Agent rescinding or withdrawing an Enforcement Notice; 

(iii) a copy of any written notice or other written communication given or 
received by the Collateral Agent under the Note or the Mortgage; and 

(iv) such other written notices required by the terms of this Agreement to be 
furnished by or to the Collateral Agent. 

Any Enforcement Notice shall be deemed to have been given when actually received 
by the Collateral Agent and to have been rescinded or withdrawn when the Collateral 
Agent has actually received from the notifying party a written notice rescinding or 
withdrawing such Enforcement Notice.  Any Enforcement Notice shall be deemed to be 
outstanding and in effect at all times after such notice has been given until such time, if 
any, as such notice has been rescinded or withdrawn. 

7. NO RESPONSIBILITY OF COLLATERAL AGENT OR SERVICER FOR 
CERTAIN MATTERS.

Neither the Collateral Agent nor the Servicer shall be responsible in any manner
whatsoever for the correctness of any recitals, statements, information, representations or 
warranties contained herein or in the Mortgage except for those made by it herein. 
Neither the Collateral Agent nor the Servicer makes any representation or warranty as to, 
and is not responsible in any way for: (i) the description, value, location, existence, or 
condition of any Collateral; (ii) the financial condition of the Borrower or the title of the 
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Borrower to any of the Collateral; (iii) the sufficiency of the security afforded by this 
Agreement, the Note or the Mortgage or whether registration in respect thereof has been 
properly effected or maintained; (iv) the validity, genuineness, correctness, perfection, or 
priority of any Lien with respect to the Collateral; (v) other than in respect of itself as to 
the Collateral Agent’s and the Servicer’s representations in Section 15(p) hereof, the 
validity, proper execution, enforceability, legality, or sufficiency of this Agreement, the 
Note, the Mortgage or any instrument deposited with the Collateral Agent or the Servicer; 
(vi) the identity, authority or right of any Lender executing any document; or (vii) the 
filing or renewal of any registration of the Mortgage or any public filing required under 
applicable law to perfect any of the Collateral Agent’s Liens, for the benefit of the 
Lenders, in any of the Collateral.  Neither the Collateral Agent nor the Servicer shall be 
required to ascertain or inquire as to the performance by the Borrower of any of its 
covenants or obligations hereunder or under the Mortgage or the Note.  In no event shall 
either the Collateral Agent or the Servicer be responsible or liable for special, indirect, or 
consequential loss or damage of any kind whatsoever (including, but not limited to, loss 
of profit) irrespective of whether the Collateral Agent or the Servicer has been advised of 
the likelihood of such loss or damage and regardless of the form of action. 

8. LIMITED DUTIES OF COLLATERAL AGENT REGARDING
COLLATERAL; FURTHER ACTS WITH RESPECT TO COLLATERAL.

(a)  The Collateral Agent shall not be responsible for insuring any of the Collateral 
or for the payment of taxes, charges, fines, levies, assessments or for ensuring or 
protecting the validity, genuineness, correctness, perfection, or priority of any Lien upon 
any of the Collateral, and shall be indemnified therefor as provided in Section 12.  
Furthermore, the Collateral Agent shall not be responsible for the maintenance or 
safeguarding of any Collateral, except as provided in the immediately following sentence 
when the Collateral Agent has actual possession of any Collateral.  The Collateral Agent 
shall not have any duty to any of the Lenders with respect to any Collateral, including, 
without limitation, any Collateral in its possession or control or in the possession or 
control of any agent or nominee of the Collateral Agent selected by it with reasonable 
care, or any income therefrom or for the preservation of rights against prior parties or any 
other rights pertaining to the Collateral, except as stated in the next succeeding paragraph. 

(b)  Beyond the exercise of reasonable care in the custody thereof and the duty to 
account for monies actually received by it, the Collateral Agent shall have no duty as to 
any Collateral in its possession or control or in the possession or control of any agent or 
bailee or any income thereon or as to preservation of rights against prior parties or any 
other rights pertaining thereto and the Collateral Agent shall not be responsible for filing 
any financing or continuation statements or recording any documents or instruments in 
any public office at any time or times or otherwise perfecting or maintaining the 
perfection of any security interest in the Collateral.  The Collateral Agent shall be 
deemed to have exercised reasonable care in the custody of the Collateral in its 
possession if the Collateral is accorded treatment substantially equal to that which it 
accords its own property and shall not be liable or responsible for any loss or diminution 
in the value of any of the Collateral, by reason of the act or omission of any carrier, 
forwarding agency or other agent or bailee selected by the Collateral Agent with 
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reasonable care.  The Collateral Agent shall not be responsible for the existence, 
genuineness or value of any of the Collateral or for the validity, perfection, priority or 
enforceability of the Liens in any of the Collateral, whether impaired by operation of law 
or by reason of any action or omission to act on its part hereunder, except to the extent 
such action or omission constitutes gross negligence, bad faith or willful misconduct on 
the part of the Collateral Agent, or for the validity or sufficiency of the Collateral or any 
agreement or assignment contained therein, for the validity of the title of the Borrower to 
the Collateral, for insuring the Collateral or for the payment of taxes, charges, 
assessments or Liens upon the Collateral or otherwise as to the maintenance of the 
Collateral. 

9. DUTIES AS LOAN SERVICER.

(a) Specific Loan Services/Functions. 

In its capacity as the Servicer, EBF shall: (a) issue payment coupons or monthly 
statements to the Borrower directing Loan repayment to the Lenders or the Servicer; 
(b) issue payoff demands, beneficiary statements and mortgage ratings; (c) demand, 
receive and collect all Loan payments, deposit them by the next business day into the 
Servicer’s trust account and/or facilitate having them paid directly to Lender, in each case 
within 25 days of the date due; (d) issue annual Form 1099 income tax statements to the 
Borrower and Lenders; (e) answer Borrower inquiries, demands and requests; (f) grant 
appropriate payment deferrals, but not of the maturity of the Loan unless approved by the 
Required Lenders; (g) monitor the continued effectiveness and claims on any property 
insurance listed in the Loan escrow instructions; (h) request and receive notices of default 
on senior liens; (i) receive notices of property tax delinquencies, should a tax service be 
ordered through escrow or subsequently; and (j) execute and deliver on Lenders’ behalf 
and in Lenders’ name any documents necessary or convenient for the purpose of 
maintaining or enforcing the Loan. 

(b) Protective Advances. 

Upon request of the Servicer, Lenders shall make such advances as approved by the 
Required Lenders to be necessary and prudent to protect and to collect Lenders’ interest 
in the Loan.  If any Lender fails to make advances approved by the Required Lenders, the 
other Lenders are authorized to advance the amount the non-paying Lender failed to 
advance and to receive payment in full with interest at 10% per annum before any further 
payments are made to the non-paying Lender and, the non-defaulting Lenders shall also 
have the option, exercisable within 30 days after Lender’s failure to pay, to purchase such 
Lender’s interest in the Loan for the outstanding principal balance and any accrued 
interest, fees and costs owed to the defaulting Lender, payable within 15 days after the 
election to purchase is made.  The Servicer, in its absolute discretion, may advance its 
own funds to protect the security of the Loan, including advances to cure senior liens, 
property insurance, foreclosure expenses, repair, advertising, litigation expenses and 
similar items, but not Loan payments.  The Servicer shall be reimbursed such advances, 
with interest at the interest rate then payable with respect to the Loan, from the next Loan 
payment, or within 10 days after a written request to Lenders.  To secure the Servicer’s 

DocuSign Envelope ID: 34275ABA-8B60-4C2B-B76F-8D288B3A3146

Ex. 2-6, p. 013

Case: 1:18-cv-05587 Document #: 1217-2 Filed: 03/14/22 Page 109 of 614 PageID #:64307



10 

advances, Lenders hereby irrevocably assign to the Servicer, to the extent of advances 
owed to the Servicer, the first Loan payments received after an advance is made.  A 
defaulting or non-paying Lender will be liable to the remaining Lenders for all damages 
incurred as result of his/her/their failure to act or failure to advance funds including, but 
not limited to, actual attorneys’ fees, court costs and fees, or any damages related to loss 
of the security for the Loan. 

(c) Loan Documents. 

To the extent not maintained by the Collateral Agent, the Servicer shall retain 
custody as agent for Lenders of the original Note and Mortgage. 

(d) Real Estate Owned. 

The Servicer is also Lenders’ agent (in conjunction with the Collateral Agent) to 
liquidate any real estate acquired by Lenders in foreclosure of the property securing the 
Loan (the “Property”).  During the foreclosure process, the Servicer’s servicing fee shall 
continue as set forth in Section 12 herein.  Additionally, at the option of Lenders and by 
separate fee agreement to be signed by the parties, the Servicer shall: (i) arrange 
appropriate property insurance; (ii) manage the Property, including arranging 
maintenance and construction, tenant relations, repair and security; (iii) arrange for the 
valuation and resale of the Property, including hiring a Realtor® or broker to list, show 
and sell the Property; and (iv) accept reasonable offers on the Property, at the price and 
terms approved by the Required Lenders and execute all necessary and appropriate 
documentation to carry out the sale.   

(e) Servicing Fees. 

The Servicer's fee to each Lender to service any Loan shall be up to 8% interest per 
annum on the Investment made by such Lender in the Loan, as such amount may adjust 
from time to time upon making an Investment in the Loan (or upon making 
Investments in any other Loan) in accordance with this Section 9(e).  The Servicer’s fee 
to a Lender in respect of its Investment shall be the specified interest per annum listed on
the signed Exhibit A to the Note and the signed Exhibit A to the Mortgage provided in

the investment paperwork and signed by the Lender.
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The fee is deducted from the interest payment payable by the Borrower under the 
Note.  The Servicer shall be further compensated for work in respect of delinquent 
payments or other default by Borrower by assessing and receiving late charges, and by 
collecting an additional 2% of the principal amount of the Loan of any payments 
(whether interest or late fees) made to Lenders (or for their benefit) after the assessment 
of default interest on the Borrower under the Note that equal or exceed 2% interest per 
annum of the principal amount of the Loan.  Said additional amounts shall only be 
collected if default interest is, in fact, charged to the Borrower.  Lenders shall receive any 
benefit of the default interest rate and late fee payments in excess of the 2% interest per 
annum on the principal amount of the Loan collected by the Servicer. 

(f) Origination Fee. 

 On the Closing Statement of the Loan the Collateral Agent may charge the 
Borrower an origination fee (“Origination Fee”) of up to 5% of the principal amount of 
the Loan. 

10. RELIANCE ON WRITINGS.

Both the Collateral Agent and the Servicer shall be entitled and fully authorized to 
rely and act, and shall be fully protected in relying and acting, upon any writing, 
instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, facsimile, 
telex or other document believed by it to be genuine and correct and to have been signed 
or sent by or on behalf of the proper Person or Persons, and statements of the Borrower 
(including, without limitation, counsel to the Borrower) or the Lenders.  Neither the 
Collateral Agent nor the Servicer shall have any duty to verify or confirm the content of 
any writing, instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, 
facsimile, telex or other document. 
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11. RESIGNATION AND REMOVAL OF COLLATERAL AGENT AND/OR
SERVICER.

(a) Resignation or Removal. 

Both the Collateral Agent and the Servicer may at any time resign, effective upon 30 
days prior written notice (or such shorter period as may be agreed to by the Required 
Lenders and such party) to the Lenders and the Borrower, and either may be removed for 
or without cause at any time by the Required Lenders, effective upon 30 days’ notice.  In 
the event of any resignation or removal, the Required Lenders shall have the right to 
appoint a successor Collateral Agent and/or Servicer (which successor Collateral Agent 
and/or Servicer may be one of the Lenders or a financial institution that is engaged in the 
provision of agency services in syndicated commercial loan transactions or a trust 
Borrower that is engaged in the provision of trust services in secured private placement 
transactions), but, if the Required Lenders have not appointed a successor Collateral 
Agent and/or Servicer, as the case may be, within 30 days after the resigning Collateral 
Agent’s and/or Servicer’s giving of notice of resignation or its removal, the retiring 
Collateral Agent and/or Servicer, as the case may be, shall, at the expense of the 
Borrower, on behalf of the Lenders, subject to the above provision regarding the identity 
and nature of a permissible successor Collateral Agent and/or Servicer, either appoint a 
successor Collateral Agent and/or Servicer or apply to the appropriate court to make such 
appointment.  Upon the acceptance of any appointment as a Collateral Agent and/or 
Servicer, as the case may be, hereunder by a successor, to be evidenced by the successor 
Collateral Agent’s or Servicer’s, as the case may be, execution and delivery to the 
Borrower, the Lenders and the retiring Collateral Agent and/or Servicer, as the case may 
be, of a counterpart of this Agreement, such successor Collateral Agent and/or Servicer, 
as the case may be, shall thereupon succeed to and become vested with all the rights, 
powers, privileges, duties and obligations of the retiring Collateral Agent and/or Servicer, 
as the case may be, and the retiring Collateral Agent and/or Servicer, as the case may be, 
shall be discharged from any further duties and obligations as Collateral Agent and/or 
Servicer, as the case may be, as appropriate, under this Agreement, the Note and the 
Mortgage.  The payment and indemnity obligations of the Borrower provided for in 
Section 12 shall survive any such removal or resignation in favor of the retiring Collateral 
Agent and/or Servicer, as the case may be, in respect of any matter arising during or after 
its tenure as Collateral Agent and/or Servicer, as the case may be.  For the avoidance of 
doubt, removal hereunder of EBF as the Collateral Agent in no way constitutes a removal 
of EBF as the Servicer and vice versa. 

(b) Vesting. 

Upon the request of any successor Collateral Agent and/or Servicer, at the expense 
of the Borrower, the Lenders, the Borrower and the predecessor Collateral Agent and/or 
Servicer, as the case may be, shall promptly execute and deliver such instruments, 
conveyances, and assurances reflecting terms consistent with the terms hereof, the 
Mortgage and the Note for the purpose of more fully and certainly vesting and 
confirming in such successor Collateral Agent and/or Servicer, as the case may be, its 
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interest in, and Liens upon, the Collateral and all rights, powers, duties, and obligations 
of the predecessor Collateral Agent and/or Servicer, as the case may be, hereunder and 
under the Mortgage and the Note, and the predecessor Collateral Agent and/or Servicer, 
as the case may be, shall also promptly assign and deliver to the successor Collateral 
Agent and/or Servicer, as the case may be, any Collateral subject to the Liens of the 
Mortgage that may then be in its possession, as applicable. 

(c) Successors. 

Any entity into which a Collateral Agent or Servicer may be amalgamated or merged, 
or with which it may be consolidated, or any entity resulting from any amalgamation, 
merger or consolidation to which a Collateral Agent or Servicer shall be a party, as a 
whole or substantially as a whole, shall be the successor of such Collateral Agent or 
Servicer hereunder if legally bound hereby as such successor, without the necessity for 
execution or filing of any paper or any further act on the part of any of the parties hereto, 
anything to the contrary contained herein notwithstanding. 

12. FEES TO COLLATERAL AGENT; PAYMENTS; INDEMNITY.

(a) Fees.

In addition to any other fees owed to Servicer or Collateral Agent from either (i)
Borrower, and paid by Borrower to Servicer or Collateral Agent, or (ii) Lender, and paid 
by Borrower out of amounts otherwise due to Lender, the Lender shall pay to the 
Collateral Agent all fees required to be paid under the Fee Schedule attached hereto 
as Schedule I with respect to this Agreement at the times and in the amounts set forth 
therein.  Any amounts owed by Lender may, at Collateral Agent’s discretion, be paid by 
Borrower out of amounts otherwise payable from Borrower to Lender. 

(b) Payment by the Borrower. 

The Borrower agrees that it will pay all of the Collateral Agent’s and the Servicer’s 
fees, as applicable, including those owed by the Lender listed on Schedule I, which shall 
be paid by the Borrower on behalf of the Lender out of amounts otherwise due to the 
Borrower, for its respective services hereunder and will pay or reimburse the Collateral 
Agent and the Servicer upon its request for all of their respective expenses, disbursements 
and advances incurred or made in the administration of their respective duties hereunder 
and under the Note and the Mortgage, as applicable (including, without limitation, 
reasonable legal fees and expenses and the reasonable compensation of all Agent 
Professionals, Agent-Related Persons and other advisers, agents or experts employed or 
retained by the Collateral Agent or the Servicer pursuant to this Agreement).  In addition 
to and without limiting any other protection of the Collateral Agent and/or the Servicer 
hereunder or otherwise by law, the Borrower shall indemnify the Agent-Related Persons 
for any and all liabilities, obligations, losses, damages, penalties, actions, claims, 
demands, judgments, suits, costs, expenses or disbursements of any kind or nature 
whatsoever that may be suffered by, imposed on, incurred by or asserted against any 
Agent-Related Person, whether groundless or otherwise, howsoever arising from or out 
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of, or in any way related to the subject matter of, this Agreement, the Note, the Mortgage 
or any of the Collateral or the performance or enforcement of any of the terms of any 
thereof, including fees and expenses of special counsel; provided that the Borrower shall 
not be liable for any such payment to any Agent-Related Person to the extent the 
obligation to make such payment has been caused by such Agent-Related Person’s own 
gross negligence or willful misconduct, as finally determined by a court of competent 
jurisdiction.  All statements from the Collateral Agent, the Servicer or any other Person 
for obligations owing by the Borrower pursuant to the preceding sentence shall be sent to 
the Borrower.  Any amount due under this Section 12(b) and unpaid 10 Business Days 
after request for such payment will bear interest from the expiration of such 10 Business 
Days at a rate per annum equal to two percent (2%) above the rate of interest publicly 
announced by JPMorgan Chase Bank, N.A. from time to time in New York City as its 
prime rate, payable on demand.  If not timely paid by the Borrower, at the Collateral 
Agent’s or the Servicer’s election, all amounts so payable and the interest thereon will be 
payable out of any assets in the possession of the Collateral Agent and/or the Servicer 
and any other Collateral in priority to amounts owing to any and all other parties to this 
Agreement. 

(c) Survival. 

The obligations of the Borrower and the Lenders under this Section 12 shall survive 
the payment in full of all of the other Obligations, the resignation or removal of the 
Collateral Agent and/or the Servicer and the termination of this Agreement. 

13. COLLATERAL AGENT’S AND SERVICER’S FUNDS NOT AT RISK.

For purposes of clarity, no provision of this Agreement or the Mortgage, and no
request of any Lender or other Person shall require either the Collateral Agent or the 
Servicer to expend or risk any of its own funds, or to take any legal or other action under 
this Agreement, the Note or the Mortgage which might, in its reasonable judgment, 
involve any expense or any financial or other liability unless the Collateral Agent or the 
Servicer shall be furnished with indemnification acceptable to it, acting reasonably, 
including the advance of funds sufficient in the judgment of the Collateral Agent or the 
Servicer, as applicable, to satisfy such liability, costs and expenses. 

14. INDEPENDENT CREDIT DECISIONS.

Each Lender acknowledges that it has, independently and without reliance upon the
Collateral Agent, the Servicer or any other Lender and based upon such documents and 
information as it has deemed appropriate, made its own credit analysis and decision to 
enter into this Agreement.  Each Lender also acknowledges that it will, independently 
and without reliance upon any of the Collateral Agent, the Servicer or any other Lender 
and based upon such documents and information as it shall deem appropriate at the time, 
continue to make its own credit decisions in taking or not taking action under this 
Agreement. 

15. DETERMINATION OF LENDERS; SUBSEQUENT LENDERS BOUND.
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The Collateral Agent and the Servicer may deem and treat the payee of any 
promissory note or other evidence of indebtedness or obligation relating to any 
Obligation as the owner thereof for all purposes hereof unless and until (i) a written 
notice of the assignment or transfer thereof signed by such payee and (ii) a written 
acknowledgment agreeing to be bound by the terms hereof and such other documents 
required by Section 16(d), each signed by the assignee or transferee, and in form 
reasonably satisfactory to the Collateral Agent and/or the Servicer, shall have been filed 
with the Collateral Agent and/or the Servicer, as applicable.  Any request, authority or 
consent of any Person who at the time of making such request or giving such authority or 
consent is the holder of any such note or other evidence of indebtedness or obligation, 
shall be conclusive and binding on any subsequent holder, transferee or assignee of such 
note or other evidence of indebtedness or obligation and of any note or notes or other 
evidences of indebtedness or obligation issued in exchange therefor. 

16. MISCELLANEOUS.

(a) Notices.

All notices, requests and other communications shall have been duly given and shall
be effective (a) when delivered by hand, (b) when transmitted via telecopy or email (or 
other facsimile device) with receipt confirmed with respect to telecopy, (c) the Business 
Day next following the day on which the same has been delivered prepaid to a reputable 
national overnight air courier service, or (d) the third Business Day next following the 
day on which the same is sent by certified or registered mail, postage prepaid, in each 
case to the respective parties at the address, telecopy number or email address as 
provided in the immediately succeeding sentence; provided, however, that if any notice is 
delivered on a day other than a Business Day, or after 5:00 P.M. (Eastern time) on any 
Business Day, then such notice shall not be effective until the next Business Day.  For 
purposes hereof, the address of each party hereto and its facsimile number or email 
address (until written notice of a change thereof is delivered to the Collateral Agent, the 
Servicer, the Borrower and each Lender) shall be as set forth in Schedule II hereto, or at 
such other address as such party may specify by written notice to the other parties hereto. 
Notices to any Person that becomes a holder of Obligations after the date hereof shall be 
given to such address or facsimile number or email address of which such Person shall 
have given written notice to the Collateral Agent, the Servicer and the Borrower. 

(b) Amendments. 

No provision of this Agreement may be amended or waived except by a writing 
signed by the Required Lenders, the Collateral Agent and the 
Servicer; provided, however, that any amendment expanding the obligations or liabilities 
of the Borrower either hereunder or thereunder shall require the Borrower’s consent. 

(c) Conflicts with Collateral Documents and other Transaction Documents. 

The Collateral Agent, the Servicer and the Lenders agree that, if any provision of 
this Agreement is inconsistent with or contrary to any provisions in the Note or the 
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Mortgage, the provisions of this Agreement shall prevail as between and among the 
Collateral Agent, the Servicer and the Lenders. 

(d) Successors and Assigns. 

This Agreement shall be binding upon, and inure to the benefit of, the Collateral 
Agent, the Servicer and the Lenders and their respective successors and assigns.  If any 
Lender shall assign or transfer the Obligations owing to it, it shall promptly so notify the 
Collateral Agent and the Servicer in writing.  No Lender which assigns or transfers any 
Obligations owing to it shall assign or transfer its benefits under the Collateral 
Documents without obtaining from the assignee or transferee and delivering to the 
Collateral Agent, the Servicer and the Lenders a joinder agreement and an executed 
acknowledgment of the assignee or transferee agreeing to be bound by the terms hereof to 
the same extent as if it had been a Lender on the date hereof.  Each assignee or transferee 
of any Obligations shall take such Obligations subject to the provisions of this Agreement 
and to any request made, waiver or consent given or other action taken or authorized 
hereunder by each previous holder of such Obligations prior to the receipt by the 
Collateral Agent and the Servicer of written notice of such assignment or transfer; and, 
except as expressly otherwise provided in such notice, the Collateral Agent and/or the 
Servicer shall be entitled to assume conclusively that the assignee or transferee named in 
such notice shall thereafter be vested with all rights and powers as a Lender under this 
Agreement (and the Collateral Agent and the Servicer may conclusively assume that no 
Obligations have been subject to any assignment or transfer other than transfers of which 
the Collateral Agent and the Servicer have received such a notice).  Upon the written 
request of any Lender or the Borrower, the Collateral Agent and the Servicer will provide 
such Lender and the Borrower with copies of any written notices of transfer received 
pursuant hereto. 

(e) Continuing Effectiveness. 

This Agreement shall continue to be effective among the Collateral Agent, the 
Servicer and the Lenders even though a case or proceeding under any bankruptcy or 
insolvency law or any proceeding in the nature of a receivership, whether or not under 
any insolvency law, shall be instituted with respect to the Borrower or any portion of the 
property or assets of the Borrower, and all actions taken by the Collateral Agent with 
respect to the Collateral or by the Collateral Agent, the Servicer and the Lenders with 
regard to such proceeding shall be determined by the Required 
Lenders; provided, however, that nothing herein shall be interpreted to preclude any 
Lender from filing a proof of claim with respect to its Obligations or from casting its vote, 
or abstaining from voting, for or against confirmation of a plan of reorganization in a case 
of bankruptcy, insolvency or similar law in its sole discretion. 

(f) Further Assurances. 

Each party and the Borrower agrees to do such further acts and things and to execute 
and deliver such additional agreements, powers and instruments as necessary or as any 
Lender or the Collateral Agent or the Servicer may reasonably request to carry into effect 
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the terms, provisions and purposes of this Agreement or to better assure and confirm unto 
the Collateral Agent or the Servicer or any of the other Lenders their respective rights, 
powers and remedies hereunder. 

(g) Counterparts. 

This Agreement may be executed in any number of counterparts, all of which taken 
together shall constitute one and the same agreement, and any of the parties hereto may 
execute this Agreement by signing any such counterpart.  Delivery of an executed 
counterpart of a signature page to this Agreement by fax or pdf shall be effective as 
delivery of a manually executed counterpart of this Agreement. 

(h) Effectiveness. 

This Agreement shall become effective immediately upon execution hereof by the 
Collateral Agent, the Servicer, the Required Lenders and the Borrower, and shall 
continue in full force and effect until 91 days following the date upon which all 
Obligations are irrevocably paid and satisfied in full; provided that, if the Obligations due 
and owing to a Lender have been paid and satisfied in full, then such Lender shall be 
deemed released from this Agreement without any further action being necessary.  Any 
such released Lender shall give the Collateral Agent notice of such release but the failure 
to give such notice shall not affect such release. 

(i) Governing Law. 

THIS AGREEMENT SHALL BE CONSTRUED AND ENFORCED IN 
ACCORDANCE WITH, AND THE RIGHTS OF THE PARTIES SHALL BE 
GOVERNED BY, THE INTERNAL LAW OF THE STATE OF ILLINOIS, 
EXCLUDING CHOICE-OF-LAW PRINCIPLES OF THE LAW OF SUCH 
STATE THAT WOULD PERMIT THE APPLICATION OF THE LAWS OF A 
JURISDICTION OTHER THAN SUCH STATE. 

(j) Jurisdiction. 

(i) Each party hereto irrevocably submits to the non-exclusive jurisdiction of 
any Illinois state or federal court sitting in Cook County, Illinois, over any suit, action or 
proceeding arising out of or relating to this Agreement or any of the agreements, 
documents or instruments delivered in connection herewith or therewith.  To the fullest 
extent permitted by applicable law, the parties hereto irrevocably waive and agree not to 
assert, by way of motion, as a defense or otherwise, any claim that it is not subject to the 
jurisdiction of any such court, any objection that it may now or hereafter have to the 
laying of the venue of any such suit, action or proceeding brought in any such court and 
any claim that any such suit, action or proceeding brought in any such court has been 
brought in an inconvenient forum. 

(ii) Nothing in this Section 16(j) shall affect the right that the Collateral Agent, 
the Servicer or any of the Lenders to serve process in any manner permitted by law, or 
limit any right that any party hereto may have to bring proceedings against the Borrower 
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in the courts of any appropriate jurisdiction or to enforce in any lawful manner a 
judgment obtained in one jurisdiction in any other jurisdiction. 

(iii) THE PARTIES HERETO IRREVOCABLY WAIVE ALL RIGHT TO 
TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM 
(WHETHER BASED ON CONTRACT, TORT OR OTHERWISE) ARISING OUT OF 
OR RELATING TO THIS AGREEMENT OR ANY OTHER AGREEMENT, 
DOCUMENT OR INSTRUMENT DELIVERED IN CONNECTION HEREWITH OR 
THEREWITH OR THE ACTIONS OF THE LENDERS, THE COLLATERAL AGENT 
OR THE SERVICER IN THE NEGOTIATION, ADMINISTRATION, 
PERFORMANCE OR ENFORCEMENT HEREOF OR THEREOF. 

(k) Headings; Sections. 

Headings of Sections of this Agreement have been included herein for convenience 
only and should not be considered in interpreting this Agreement.  Unless stated 
otherwise in this Agreement, references in this Agreement to Sections are references to 
Sections of this Agreement. 

(l) No Implied Beneficiaries. 

Nothing in this Agreement (except Section 16(b)), expressed or implied, is intended 
or shall be construed to confer upon or give to any Person, other than the Lenders, the 
Collateral Agent and the Servicer, any right, remedy or claim under or by reason of this 
Agreement or any covenant, condition or stipulation herein contained. 

(m) Severability. 

If any provision of this Agreement shall be held or deemed to be, or shall in fact be, 
inoperative or unenforceable as applied in any particular case in any jurisdiction, or 
because it conflicts with any other provision or provisions hereof or with any constitution 
or statute or rule of public policy, or for any other reason, such circumstance shall not 
have the effect of rendering the provision in question inoperative or unenforceable in any 
other case or circumstance, or rendering any other provision herein contained invalid, 
inoperative or unenforceable to any extent whatsoever.  Upon the determination that any 
term or other provision of this Agreement is invalid, illegal or incapable of being 
enforced, the parties hereto shall negotiate in good faith to modify this Agreement so as 
to give effect to their original intention as closely as possible in an acceptable manner to 
the end that the transactions contemplated hereby are fulfilled to the maximum extent 
possible. 

(n) Obligations Individual. 

The obligations and representations and warranties of the Collateral Agent, the 
Servicer and each of the Lenders herein are made by each of them individually.  Nothing 
herein contained shall be construed as creating among the Lenders, or among the 
Collateral Agent, the Servicer and the Lenders, a partnership, joint venture or other joint 
association. 
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(o) No Obligation to Extend Credit. 

No provision of this Agreement shall be construed as obligating the Collateral Agent, 
the Servicer or any Lender to advance any monies or otherwise extend credit to the 
Borrower at any time. 
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(p) Representations of Parties. 

Each of the Lenders, the Collateral Agent and the Servicer, severally and not jointly, 
represents and warrants to the other parties hereto that such party has all requisite power 
and capacity to execute, deliver and perform this Agreement and that the execution, 
delivery and performance of this Agreement has been duly authorized by all necessary 
action on the part of such party and that this Agreement constitutes the legal, valid and 
binding obligation of such party, enforceable against such party in accordance with its 
terms except as such enforceability may be limited by (i) bankruptcy, insolvency, 
reorganization or similar laws affecting the enforcement of creditors’ rights generally and 
(ii) general principles of equity (regardless of whether such enforceability is considered 
in a proceeding in equity or law). 

(q) Limitation of Liability Due to Forces Beyond Collateral Agent’s or Servicer’s 
Control. 

In no event shall the Collateral Agent or the Servicer be responsible or liable for any 
failure or delay in the performance of its obligations hereunder arising out of or caused 
by, directly or indirectly, forces beyond its control, including, without limitation, strikes, 
work stoppages, accidents, acts of war or terrorism, civil or military disturbances, nuclear 
or natural catastrophes or acts of God, and interruptions, loss or malfunctions of utilities, 
communications or computer (software and hardware) services; it being understood that 
the Collateral Agent and the Servicer shall use reasonable efforts which are consistent 
with accepted practices in the banking industry to resume performance as soon as 
practicable under the circumstances.  

[Remainder of page intentionally left blank; next page is signature page.] 
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IN WITNESS WHEREOF, the Collateral Agent, the Servicer and the Lenders 
have executed or caused this Agreement to be duly executed and delivered by their 
respective officers thereunto duly authorized, all as of the date first above written. 

      COLLATERAL AGENT: 

  EQUITYBUILD FINANCE, LLC, as Collateral Agent on behalf 
of the Lenders listed below 

  By: 

Name:    

Title: Asset Manager

SERVICER: 

  EQUITYBUILD FINANCE, LLC, as Servicer 

  By: 

Name:     

Title: Asset Manager

[Signature Page to Collateral Agency and Servicing Agreement]

Elizabeth Kammerer

Elizabeth Kammerer
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 ACKNOWLEDGED, CONSENTED AND AGREED TO: 

    BORROWER: 

  EquityBuild, Inc. 

  By: ____________________________________ 

Name: 

Title: Closing Coordinator 

[Signature Page to Collateral Agency Agreement] 

Elizabeth Kammerer
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SCHEDULE I 

COLLATERAL AGENT FEE SCHEDULE 

Section 1:  Payouts 

All payouts paid by check.  

If Lender requests different method, fees are as follows: 

• Wire funds: $50 
• Overnight check: $50 
• Direct deposit: No fee 

Section 2:  Buyouts 

If Lender requests principal back prior to Loan’s maturity date (and request granted), 
Lender must pay an early liquidation fee equal to:  (i) 12% of the amount being returned 
if the request is made within one year of the date the Loan is funded (the “Origination 
Date”); and (ii) 10% of the amount being returned if the request is made between one and 
two years of the Origination Date. This fee is not intended to be a penalty but is an 
estimate, and indicative, of the actual cost and expenses EBF will incur in conjunction 
with such request.   

EBF reserves the right to extend the maturity date on any Loan at the request of the 
Borrower.  At that time, anyone who wishes to not participate in the extension may 
receive a return of their Investment and no fee will be charged in respect thereof .  
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SCHEDULE II 

ADDRESSES FOR NOTICES 

If to EquityBuild Finance, LLC, as either Collateral Agent or Servicer: 

     EquityBuild Finance, LLC 
[Address] 5068 West Plano Pkwy. #300 

     Plano, TX 75093 
Attention:  [Elizabeth Kammerer] 
Facsimile:  [___________] 
E-mail:  [elizabeth@equitybuildfinance.com] 

If to the Lenders: 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

If to the Borrower: 

     EquityBuild, Inc. 
[Address] 1083 N Collier Blvd. #132 

     Marco Island, FL 34145 
Attention:  [Elizabeth Kammerer] 
Facsimile:  [___________] 
E-mail:  [elizabeth@equitybuild.com] 
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

among 

HARD MONEY COMPANY, LLC, 

as Collateral Agent and Loan Servicer, 

and 

EACH OF THE LENDERS PARTY HERETO 

DATED AS OF _____________
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

This COLLATERAL AGENCY AND SERVICING AGREEMENT (as amended,  
supplemented or otherwise modified from time to time, this “Agreement ”) is made as of
_____________, by and among (i) Hard Money Company, LLC, a Florida limited 
liability company (in its individual capacity, “HMC”, and in its capacity as collateral 
agent for the Lenders (as defined below), and in its capacity as loan servicer for the 
Lenders, the “Collateral Agent” or the “Servicer”), and (ii) each of the Lenders party 
hereto (together with their respective successors and assigns as beneficiaries of the Note 
(as defined below), the “Lenders”), and is acknowledged, consented and agreed to by 
EquityBuild, Inc., a Florida corporation (the “Company” or the “Borrower”). 

RECITALS 

A.  Reference is made to that certain Note, dated _____________ (as the same from 
time to time hereafter may be amended, restated, supplemented or otherwise modified, 
the “Note”) by the Company in favor of the Lenders, pursuant to which, subject to the 
terms and conditions set forth therein, the Lenders shall make certain loans to the 
Company (the “Loans”). 

B. The Lenders have agreed to make the Loans to the Company, but only upon the 
condition, among others, that the Company grant to the Collateral Agent, for the benefit 
of the Lenders, as security for the Company’s obligations to the Lenders and the 
Collateral Agent under or in respect of the Note and the Mortgage (as defined below), a 
perfected lien on, and security interest in, the Collateral (as defined below). 

C.  The Lenders desire that HMC act as the collateral agent for and on behalf of all 
of the Lenders regarding the Collateral, all as more fully provided herein; and the 
Collateral Agent and the Lenders have entered into this Agreement to, among other 
things, further define the rights, duties, authority and responsibilities of the Collateral 
Agent and the relationship among the Lenders regarding their pari passu interests in the 
Collateral. 

D.  The Lenders also desire to retain HMC as the loan servicer to act as their agent to 
employ commercially reasonable and prudent practices to collect all scheduled payments 
on the Loans, and to protect to the best of the Servicer’s ability, the security for the Loan. 

AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing premises and for other 
good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, HMC and the Lenders agree as follows: 
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1. DEFINED TERMS. 

As used in this Agreement, and unless the context requires a different meaning, the 
following terms have the respective meanings indicated below, all such definitions to be 
equally applicable to the singular and plural forms of the terms defined. 

Actionable Default – means the existence and continuance of any Event of Default 
(as defined in the Note) beyond any grace period in respect thereof provided in the Note 
or the acceleration of the maturity of the Note. 

Affiliate – means, with respect to any specified Person, any other Person that 
directly or indirectly, through one or more intermediaries, has control of, is controlled by, 
or is under common control with, such specified Person. For these purposes, “control” 
means the possession, directly or indirectly, of the power to direct or cause the direction 
of the management of any Person, whether through the ownership of voting securities, by 
contract or otherwise. 

Agent Professionals – means attorneys, legal counsel, accountants, appraisers, 
business valuation experts, environmental engineers, turnaround consultants, or other 
professionals or experts at any time retained by HMC in the discharge of its duties 
hereunder or under any of the Collateral Documents. 

Agent-Related Persons – means HMC, in its capacity as Collateral Agent or 
Servicer, and any successor collateral agent or loan servicer, and any co-agents or 
separate agents appointed pursuant to Section 5, together with their respective Affiliates, 
and the officers, directors, employees, representatives, agents and Agent Professionals of 
such Persons and Affiliates.  

Agreement – has the meaning specified for such term in the Preamble hereto. 

Business Day – means a day (i) other than Saturday or Sunday and (ii) on which 
commercial banks are open for business in New York, New York. 

Collateral – has the meaning specified for such term in Mortgage.  

Collateral Agent – has the meaning specified for such term in the Preamble hereto. 

Collateral Documents – means the Mortgage and any other document now or 
hereafter evidencing a security interest, lien or other encumbrance granted to secure the 
obligations payable under the Note or any guarantee thereof.   

Company – has the meaning specified for such term in the Preamble hereto. 

Enforcement Notice – means a written notice given by the Required Lenders to the 
Collateral Agent stating that an Actionable Default exists. 

HMC– has the meaning specified for such term in the Preamble hereto. 
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Lenders – has the meaning specified for such term in the Preamble hereto. 

Liens – means any pledges, liens, claims, encumbrances or security interests. 

Mortgage – has the meaning specified for such term in Note. 

Obligations – means and includes all present and future indebtedness, obligations 
and liabilities of every kind and nature of the Company from time to time owed to any 
Lender under the Note arising from, evidenced by or relating to the Note or the Mortgage. 

Note – has the meaning specified for such term in Recital A hereto. 

Person – means any individual, partnership, corporation, limited liability company, 
unincorporated organization or association, trust or other entity. 

Required Lenders – means the Lenders acting by a majority of principal advanced 
by the Lenders under the Note. 

Servicer – has the meaning specified in the Preamble hereto. 

2. APPOINTMENTS; IRREVOCABLE DELEGATION OF AUTHORITY. 

  (a) Appointment as Collateral Agent and Loan Servicer. 

The Lenders hereby appoint and designate HMC as collateral agent on their behalf 
hereunder and under the Mortgage.  The Lenders hereby also appoint and designate HMC 
as the loan servicer with respect to the Loans.  HMC hereby accepts such appointments 
on the terms and conditions set forth herein and acknowledges that it holds the Collateral 
and acts under the Mortgage as agent for and on behalf of the Lenders.  The Lenders 
hereby authorize and direct the Collateral Agent to (a) enter into the Mortgage and the 
Note for and on behalf of and for the benefit of the Lenders in accordance with the terms 
hereof and thereof, (b) exercise such rights and powers under this Agreement, the Note or 
the Mortgage as the case may be, as are specifically granted or delegated to the Collateral 
Agent by the terms hereof and thereof, together with such other rights and powers as are 
reasonably incidental thereto or as are customarily and typically exercised by agents 
performing duties similar to the duties of the Collateral Agent hereunder and under the 
Collateral Documents, subject, however, to any express limitations set forth herein or in 
the Mortgage, and (c) perform the obligations of the Collateral Agent thereunder.  The 
Lenders hereby agree to be bound by the provisions of the Mortgage and the Note.  The 
duties of the Collateral Agent and the Servicer shall be deemed ministerial and 
administrative in nature, and neither the Collateral Agent nor the Servicer shall have, by 
reason of this Agreement or either of the Mortgage or the Note, a fiduciary relationship 
with any Lender and/or any Affiliate thereof. 

  (b) Irrevocable Delegation of Authority. 

Each Lender does hereby irrevocably delegate to the Collateral Agent all of each 
such Lender’s rights and powers under the Note and the Mortgage and agrees for the 
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benefit of the Collateral Agent and the other Lenders not to exercise any right or power of 
such Lender under the Note or the Mortgage. 

3. LIMITATIONS ON DUTIES AND ACTIONS OF COLLATERAL AGENT AND 
THE SERVICER. 

Neither the Collateral Agent nor the Servicer shall have any duties or responsibilities 
except those expressly set forth in this Agreement and the Mortgage.  Neither the 
Collateral Agent nor the Servicer shall be liable for any action taken or omitted by it, or 
any action suffered by it to be taken or omitted, excepting only its own gross negligence 
or willful misconduct, as finally determined by a court of competent jurisdiction.  IN 
THE ABSENCE OF WRITTEN INSTRUCTIONS FROM THE REQUIRED LENDERS, 
NEITHER THE COLLATERAL AGENT NOR THE SERVICER SHALL FORECLOSE 
UPON ANY LIEN WITH RESPECT TO ANY OF THE COLLATERAL OR TAKE 
ANY OTHER ACTION WITH RESPECT TO THE COLLATERAL OR ANY PART 
THEREOF. 

4. RECOURSE THROUGH COLLATERAL AGENT; SHARING OF 
COLLATERAL. 

  (a) Recourse Through Collateral Agent. 

Each of the Lenders acknowledges and agrees that (i) it shall only have recourse to 
the Collateral through the Collateral Agent and that it shall have no independent recourse 
to the Collateral and (ii) the Collateral Agent shall have no obligation to, and shall not, 
take any action hereunder or under the Mortgage except upon written instructions from 
the Required Lenders in accordance with Section 6(a). 

  (b) Sharing of Collateral. 

No Lender shall contest the validity, perfection, priority or enforceability of, or seek 
to avoid, any Lien securing any Obligation, and each party hereby agrees to cooperate, at 
no cost to the Collateral Agent, in the defense of any action contesting the validity, 
perfection, priority or enforceability of any such Lien.  No Lender shall have the right to 
obtain any of the Collateral or the benefit of any Lien on any property of the Company 
solely in respect of Obligations owing to such Lender or any group of Lenders comprised 
of less than all the Lenders. 

5. CO-AGENTS; COLLATERAL AGENT’S AND SERVICER’S USE OF 
PROFESSIONALS. 

  (a) Co-Agents. 

Each of the Collateral Agent and the Servicer shall have power to appoint one or 
more Persons to act as a co-agent or co-agents, jointly with the Collateral Agent and/or 
the Servicer, or to act as a separate agent or separate agents, with respect to all or any part 
of the Collateral or to enforce the Lender’s rights under the Note, and to vest in such 
Person or Persons, in such capacity, such rights, powers, duties and obligations of the 
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Collateral Agent and/or the Servicer, with the consent of the Required Lenders (such 
consent not to be unreasonably withheld or delayed), in any case only as may be 
necessary or desirable for the purpose of meeting any legal requirements of any 
jurisdiction in which any part of the Collateral may at the time be located.  Absent any 
specific agreement to the contrary, any co-agent or co-agents or separate agent or 
separate agents so appointed shall, to the extent applicable, have the rights, powers, 
obligations and duties of the Collateral Agent and/or the Servicer hereunder.  Neither the 
Collateral Agent nor the Servicer shall be responsible for the negligence, default or 
misconduct of any such co-agent or separate agent selected by it with reasonable care nor 
for any fees or expenses of such co-agent or separate agent. 

   (b) Agent Professionals. 

The Collateral Agent and the Servicer may employ one or more Agent Professionals 
to advise or assist it from time to time, but shall not be responsible for the negligence, 
default or misconduct of any such Agent Professionals selected by it with reasonable care.  
The Collateral Agent and the Servicer shall be entitled to rely on the advice and 
statements of Agent Professionals so selected.  The Company shall pay reasonable 
remuneration for all services performed by Agent Professionals for the Collateral Agent 
and the Servicer in the discharge of its duties hereunder and under the Collateral 
Documents in accordance with Section 11(b) hereof. 

6. INSTRUCTIONS FROM LENDERS; ENFORCEMENT NOTICE. 

   (a) Instructions from Lenders. 

Unless otherwise excused as provided herein, both the Collateral Agent and the 
Servicer shall act on all written instructions received from the Required Lenders, with 
respect to any action to be taken or not to be taken in connection with this Agreement, the 
Mortgage or the Note, including, without limitation, actions to be taken in connection 
with an insolvency proceeding in respect of the Company; provided, however, that the 
Collateral Agent shall act only on written instructions from all Lenders with respect to the 
amendment or termination of the Mortgage, or, except as provided in the Mortgage, any 
Lien on property of the Company granted under the Mortgage.  If either the Collateral 
Agent or the Servicer shall request instructions from the Lenders with respect to taking 
any particular action in connection with this Agreement, the Mortgage, the Note or any 
such Lien, the Collateral Agent and the Servicer shall be entitled to refrain from taking 
such particular action unless and until it shall have received written instructions from the 
Required Lenders (in which event it shall be required to act in accordance with such 
written instructions unless otherwise excused as provided herein), and neither the 
Collateral Agent nor the Servicer shall incur any liability to any Person for so refraining.  
Without limiting the foregoing, no Lender shall have any right of action whatsoever 
against the Collateral Agent or the Servicer as a result of the Collateral Agent or the 
Servicer taking or not taking any action hereunder or pursuant to or in accordance with 
the written instructions of such Required Lenders, except for the Collateral Agent’s or the 
Servicer’s own gross negligence or wilful misconduct in connection with any action 
taken or not taken by it, as finally determined by a court of competent jurisdiction.  
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Notwithstanding anything to the contrary contained in this Agreement or any of the 
Collateral Documents, (i) the failure of the Collateral Agent or the Servicer to take any 
action shall not constitute gross negligence or wilful misconduct by the Collateral Agent 
or the Servicer hereunder (A) following a request by the Collateral Agent or the Servicer 
for the Required Lenders’ consent to such action and the failure of the Required Lenders 
to respond to such request or (B) in the absence of written instructions from the Required 
Lenders and (ii) neither the Collateral Agent nor the Servicer shall be required to take any 
action that is, in its opinion (which may be, but is not required to be, based on the advice 
of legal counsel), contrary to applicable law or the Note or the Mortgage or that would, in 
its reasonable opinion, subject it or any Agent-Related Persons to liability or that would 
require it to expend or risk its own funds. 

  (b) Enforcement Notices. 

The Collateral Agent shall, as soon as practicable but in any event, if applicable, 
within ten (10) Business Days following receipt thereof, furnish to each of the Lenders: 

(i) a copy of each Enforcement Notice received by the Collateral Agent; 

(ii) a copy of each certificate or other written notice received by the Collateral 
Agent rescinding or withdrawing an Enforcement Notice; 

(iii) a copy of any written notice or other written communication given or 
received by the Collateral Agent under the Note or the Mortgage; and 

(iv) such other written notices required by the terms of this Agreement to be 
furnished by or to the Collateral Agent. 

Any Enforcement Notice shall be deemed to have been given when actually received 
by the Collateral Agent and to have been rescinded or withdrawn when the Collateral 
Agent has actually received from the notifying party a written notice rescinding or 
withdrawing such Enforcement Notice.  Any Enforcement Notice shall be deemed to be 
outstanding and in effect at all times after such notice has been given until such time, if 
any, as such notice has been rescinded or withdrawn. 

7. NO RESPONSIBILITY OF COLLATERAL AGENT OR SERVICER FOR 
CERTAIN MATTERS. 

Neither the Collateral Agent nor the Servicer shall be responsible in any manner 
whatsoever for the correctness of any recitals, statements, information, representations or 
warranties contained herein or in the Mortgage except for those made by it herein.   
Neither the Collateral Agent nor the Servicer makes any representation or warranty as to, 
and is not responsible in any way for: (i) the description, value, location, existence, or 
condition of any Collateral; (ii) the financial condition of the Company or the title of the 
Company to any of the Collateral; (iii) the sufficiency of the security afforded by this 
Agreement, the Note or the Mortgage or whether registration in respect thereof has been 
properly effected or maintained; (iv) the validity, genuineness, correctness, perfection, or 
priority of any Lien with respect to the Collateral; (v) other than in respect of itself as to 
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the Collateral Agent’s and the Servicer’s representations in Section 15(p) hereof, the 
validity, proper execution, enforceability, legality, or sufficiency of this Agreement, the 
Note, the Mortgage or any instrument deposited with the Collateral Agent or the Servicer; 
(vi) the identity, authority or right of any Lender executing any document; or (vii) the 
filing or renewal of any registration of the Mortgage or any public filing required under 
applicable law to perfect any of the Collateral Agent’s Liens, for the benefit of the
Lenders, in any of the Collateral.  Neither the Collateral Agent nor the Servicer shall be 
required to ascertain or inquire as to the performance by the Company of any of its 
covenants or obligations hereunder or under the Mortgage or the Note.  In no event shall 
either the Collateral Agent or the Servicer be responsible or liable for special, indirect, or 
consequential loss or damage of any kind whatsoever (including, but not limited to, loss 
of profit) irrespective of whether the Collateral Agent or the Servicer has been advised of 
the likelihood of such loss or damage and regardless of the form of action. 

8. LIMITED DUTIES OF COLLATERAL AGENT REGARDING 
COLLATERAL; FURTHER ACTS WITH RESPECT TO COLLATERAL. 

(a)  The Collateral Agent shall not be responsible for insuring any of the Collateral 
or for the payment of taxes, charges, fines, levies, assessments or for ensuring or 
protecting the validity, genuineness, correctness, perfection, or priority of any Lien upon 
any of the Collateral, and shall be indemnified therefor as provided in Section 12.  
Furthermore, the Collateral Agent shall not be responsible for the maintenance or 
safeguarding of any Collateral, except as provided in the immediately following sentence 
when the Collateral Agent has actual possession of any Collateral.  The Collateral Agent 
shall not have any duty to any of the Lenders with respect to any Collateral, including, 
without limitation, any Collateral in its possession or control or in the possession or 
control of any agent or nominee of the Collateral Agent selected by it with reasonable 
care, or any income therefrom or for the preservation of rights against prior parties or any 
other rights pertaining to the Collateral, except as stated in the next succeeding paragraph. 

(b)  Beyond the exercise of reasonable care in the custody thereof and the duty to 
account for monies actually received by it, the Collateral Agent shall have no duty as to 
any Collateral in its possession or control or in the possession or control of any agent or 
bailee or any income thereon or as to preservation of rights against prior parties or any 
other rights pertaining thereto and the Collateral Agent shall not be responsible for filing 
any financing or continuation statements or recording any documents or instruments in 
any public office at any time or times or otherwise perfecting or maintaining the 
perfection of any security interest in the Collateral.  The Collateral Agent shall be 
deemed to have exercised reasonable care in the custody of the Collateral in its 
possession if the Collateral is accorded treatment substantially equal to that which it 
accords its own property and shall not be liable or responsible for any loss or diminution 
in the value of any of the Collateral, by reason of the act or omission of any carrier, 
forwarding agency or other agent or bailee selected by the Collateral Agent with 
reasonable care.  The Collateral Agent shall not be responsible for the existence, 
genuineness or value of any of the Collateral or for the validity, perfection, priority or 
enforceability of the Liens in any of the Collateral, whether impaired by operation of law 
or by reason of any action or omission to act on its part hereunder, except to the extent 
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such action or omission constitutes gross negligence, bad faith or willful misconduct on 
the part of the Collateral Agent, or for the validity or sufficiency of the Collateral or any 
agreement or assignment contained therein, for the validity of the title of the Company to 
the Collateral, for insuring the Collateral or for the payment of taxes, charges, 
assessments or Liens upon the Collateral or otherwise as to the maintenance of the 
Collateral. 

9. DUTIES AS LOAN SERVICER. 

   (a) Specific Loan Services/Functions. 

In its capacity as the Servicer, HMC shall: (a) issue payment coupons or monthly 
statements to the Borrower directing Loan repayment to the Lenders or the Servicer; 
(b) issue payoff demands, beneficiary statements and mortgage ratings; (c) demand, 
receive and collect all Loan payments, deposit them by the next business day into the 
Servicer’s trust account and/or facilitate having them paid directly to Lender, in each case 
within 25 days of the date due; (d) issue annual Form 1099 income tax statements to the 
Borrower and Lenders; (e) answer Borrower inquiries, demands and requests; (f) grant 
appropriate payment deferrals, but not of the maturity of the Loan unless approved by the 
Required Lenders; (g) monitor the continued effectiveness and claims on any property 
insurance listed in the Loan escrow instructions; (h) request and receive notices of default 
on senior liens; (i) receive notices of property tax delinquencies, should a tax service be 
ordered through escrow or subsequently; and (j) execute and deliver on Lenders’ behalf
and in Lenders’ name any documents necessary or convenient for the purpose of 
maintaining or enforcing the Loan. 

   (b) Protective Advances. 

Upon request of the Servicer, Lenders shall make such advances as approved by the 
Required Lenders to be necessary and prudent to protect and to collect Lenders’ interest 
in the Loan.  If any Lender fails to make advances approved by the Required Lenders, the 
other Lenders are authorized to advance the amount the non-paying Lender failed to 
advance and to receive payment in full with interest at 10% per annum before any further 
payments are made to the non-paying Lender and, the non-defaulting Lenders shall also 
have the option, exercisable within 30 days after Lender’s failure to pay, to purchase such 
Lender’s interest in the Loan for the outstanding principal balance and any accrued
interest, fees and costs owed to the defaulting Lender, payable within 15 days after the 
election to purchase is made.  The Servicer, in its absolute discretion, may advance its 
own funds to protect the security of the Loan, including advances to cure senior liens, 
property insurance, foreclosure expenses, repair, advertising, litigation expenses and 
similar items, but not Loan payments.  The Servicer shall be reimbursed such advances, 
with interest at the interest rate then payable with respect to the Loan, from the next Loan 
payment, or within 10 days after a written request to Lenders.  To secure the Servicer’s
advances, Lenders hereby irrevocably assign to the Servicer, to the extent of advances 
owed to the Servicer, the first Loan payments received after an advance is made.  A 
defaulting or non-paying Lender will be liable to the remaining Lenders for all damages 
incurred as result of his/her/their failure to act or failure to advance funds including, but 
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not limited to, actual attorneys’ fees, court costs and fees, or any damages related to loss
of the security for the Loan. 

   (c) Loan Documents. 

To the extent not maintained by the Collateral Agent, the Servicer shall retain 
custody as agent for Lenders of the original Note and Mortgage. 

   (d) Real Estate Owned. 

The Servicer is also Lenders’ agent (in conjunction with the Collateral Agent) to 
liquidate any real estate acquired by Lenders in foreclosure of the property securing the 
Loan (the “Property”).  During the foreclosure process, the Servicer’s servicing fee shall
continue as set forth in Section 12 herein.  Additionally, at the option of Lenders and by 
separate fee agreement to be signed by the parties, the Servicer shall: (i) arrange 
appropriate property insurance; (ii) manage the Property, including arranging 
maintenance and construction, tenant relations, repair and security; (iii) arrange for the 
valuation and resale of the Property, including hiring a Realtor® or broker to list, show 
and sell the Property; and (iv) accept reasonable offers on the Property, at the price and 
terms approved by the Required Lenders and execute all necessary and appropriate 
documentation to carry out the sale.   

   (e) Servicing Fees. 

The Servicer's fee to service any Loan shall be up to 3% of the principal amount 
thereof.  The fee is included in the interest rate payable by the Borrower under the Note 
and is not charged to the Lenders.  The Servicer shall be further compensated for work in 
respect of delinquent payments or other default by Borrower by assessing and receiving 
late charges, and by collecting an additional 2% of any payments (whether interest or late 
fees) made to Lenders (or for their benefit) after the assessment of default interest on the 
Borrower under the Note.  Said additional amounts shall only be collected if default 
interest is, in fact, charged to the Borrower.  Lenders shall receive any benefit of the 
default interest rate and late fee payments in excess of the 2% collected by the Servicer. 

10. RELIANCE ON WRITINGS. 

Both the Collateral Agent and the Servicer shall be entitled and fully authorized to 
rely and act, and shall be fully protected in relying and acting, upon any writing, 
instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, facsimile, 
telex or other document believed by it to be genuine and correct and to have been signed 
or sent by or on behalf of the proper Person or Persons, and statements of the Company 
(including, without limitation, counsel to the Company) or the Lenders.  Neither the 
Collateral Agent nor the Servicer shall have any duty to verify or confirm the content of 
any writing, instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, 
facsimile, telex or other document. 
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 11. RESIGNATION AND REMOVAL OF COLLATERAL AGENT AND/OR 

SERVICER. 

  (a) Resignation or Removal. 

Both the Collateral Agent and the Servicer may at any time resign, effective upon 30 
days prior written notice (or such shorter period as may be agreed to by the Required 
Lenders and such party) to the Lenders and the Company, and either may be removed for 
or without cause at any time by the Required Lenders, effective upon 30 days notice.  In 
the event of any resignation or removal, the Required Lenders shall have the right to 
appoint a successor Collateral Agent and/or Servicer (which successor Collateral Agent 
and/or Servicer may be one of the Lenders or a financial institution that is engaged in the 
provision of agency services in syndicated commercial loan transactions or a trust 
company that is engaged in the provision of trust services in secured private placement 
transactions), but, if the Required Lenders have not appointed a successor Collateral 
Agent and/or Servicer, as the case may be, within 30 days after the resigning Collateral 
Agent’s and/or Servicer’s giving of notice of resignation or its removal, the retiring 
Collateral Agent and/or Servicer, as the case may be, shall, at the expense of the 
Company, on behalf of the Lenders, subject to the above provision regarding the identity 
and nature of a permissible successor Collateral Agent and/or Servicer, either appoint a 
successor Collateral Agent and/or Servicer or apply to the appropriate court to make such 
appointment.  Upon the acceptance of any appointment as a Collateral Agent and/or 
Servicer, as the case may be, hereunder by a successor, to be evidenced by the successor 
Collateral Agent’s or Servicer’s, as the case may be, execution and delivery to the 
Company, the Lenders and the retiring Collateral Agent and/or Servicer, as the case may 
be, of a counterpart of this Agreement, such successor Collateral Agent and/or Servicer, 
as the case may be, shall thereupon succeed to and become vested with all the rights, 
powers, privileges, duties and obligations of the retiring Collateral Agent and/or Servicer, 
as the case may be, and the retiring Collateral Agent and/or Servicer, as the case may be, 
shall be discharged from any further duties and obligations as Collateral Agent and/or 
Servicer, as the case may be, as appropriate, under this Agreement, the Note and the 
Mortgage.  The payment and indemnity obligations of the Company provided for in 
Section 12 shall survive any such removal or resignation in favor of the retiring Collateral 
Agent and/or Servicer, as the case may be, in respect of any matter arising during or after 
its tenure as Collateral Agent and/or Servicer, as the case may be.  For the avoidance of 
doubt, removal hereunder of HMC as the Collateral Agent in no way constitutes a 
removal of HMC as the Servicer and vice versa. 

  (b) Vesting. 

Upon the request of any successor Collateral Agent and/or Servicer, at the expense 
of the Company, the Lenders, the Company and the predecessor Collateral Agent and/or 
Servicer, as the case may be, shall promptly execute and deliver such instruments, 
conveyances, and assurances reflecting terms consistent with the terms hereof, the 
Mortgage and the Note for the purpose of more fully and certainly vesting and 
confirming in such successor Collateral Agent and/or Servicer, as the case may be, its 
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interest in, and Liens upon, the Collateral and all rights, powers, duties, and obligations 
of the predecessor Collateral Agent and/or Servicer, as the case may be, hereunder and 
under the Mortgage and the Note, and the predecessor Collateral Agent and/or Servicer, 
as the case may be, shall also promptly assign and deliver to the successor Collateral 
Agent and/or Servicer, as the case may be, any Collateral subject to the Liens of the 
Mortgage that may then be in its possession, as applicable. 

  (c) Successors. 

Any entity into which a Collateral Agent or Servicer may be amalgamated or merged, 
or with which it may be consolidated, or any entity resulting from any amalgamation, 
merger or consolidation to which a Collateral Agent or Servicer shall be a party, as a 
whole or substantially as a whole, shall be the successor of such Collateral Agent or 
Servicer hereunder if legally bound hereby as such successor, without the necessity for 
execution or filing of any paper or any further act on the part of any of the parties hereto, 
anything to the contrary contained herein notwithstanding. 

12. FEES TO COLLATERAL AGENT; PAYMENTS; INDEMNITY. 

  (a) Fees. 

The Company shall pay all fees required to be paid to the Collateral Agent under the 
Fee Schedule attached hereto as Schedule I with respect to this Agreement at the times 
and in the amounts set forth therein. 

  (b) Payment by the Company. 

The Company agrees that it will pay all of the Collateral Agent’s and the Servicer’s
fees, as applicable, for its respective services hereunder and will pay or reimburse the 
Collateral Agent and the Servicer upon its request for all of their respective expenses, 
disbursements and advances incurred or made in the administration of their respective 
duties hereunder and under the Note and the Mortgage, as applicable (including, without 
limitation, reasonable legal fees and expenses and the reasonable compensation of all 
Agent Professionals, Agent-Related Persons and other advisers, agents or experts 
employed or retained by the Collateral Agent or the Servicer pursuant to this Agreement).  
In addition to and without limiting any other protection of the Collateral Agent and/or the 
Servicer hereunder or otherwise by law, the Company shall indemnify the Agent-Related 
Persons for any and all liabilities, obligations, losses, damages, penalties, actions, claims, 
demands, judgments, suits, costs, expenses or disbursements of any kind or nature 
whatsoever that may be suffered by, imposed on, incurred by or asserted against any 
Agent-Related Person, whether groundless or otherwise, howsoever arising from or out 
of, or in any way related to the subject matter of, this Agreement, the Note, the Mortgage 
or any of the Collateral or the performance or enforcement of any of the terms of any 
thereof, including fees and expenses of special counsel; provided that the Company shall 
not be liable for any such payment to any Agent-Related Person to the extent the 
obligation to make such payment has been caused by such Agent-Related Person’s own
gross negligence or wilful misconduct, as finally determined by a court of competent 

DocuSign Envelope ID: 7422E8AD-F677-4383-836A-890120DE3850

Ex. 2-6, p. 041

Case: 1:18-cv-05587 Document #: 1217-2 Filed: 03/14/22 Page 137 of 614 PageID #:64335



 

 
2089438.5. 

13 

jurisdiction.  All statements from the Collateral Agent, the Servicer or any other Person 
for obligations owing by the Company pursuant to the preceding sentence shall be sent to 
the Company.  Any amount due under this Section 12(b) and unpaid 10 Business Days 
after request for such payment will bear interest from the expiration of such 10 Business 
Days at a rate per annum equal to two percent (2%) above the rate of interest publicly 
announced by JPMorgan Chase Bank, N.A. from time to time in New York City as its 
prime rate, payable on demand.  If not timely paid by the Company, at the Collateral 
Agent’s or the Servicer’s election, all amounts so payable and the interest thereon will be 
payable out of any assets in the possession of the Collateral Agent and/or the Servicer 
and any other Collateral in priority to amounts owing to any and all other parties to this 
Agreement. 

  (c) Survival. 

The obligations of the Company under this Section 12 shall survive the payment in 
full of all of the other Obligations, the resignation or removal of the Collateral Agent 
and/or the Servicer and the termination of this Agreement. 

13. COLLATERAL AGENT’S AND SERVICER’S FUNDS NOT AT RISK. 

For purposes of clarity, no provision of this Agreement or the Mortgage, and no 
request of any Lender or other Person shall require either the Collateral Agent or the 
Servicer to expend or risk any of its own funds, or to take any legal or other action under 
this Agreement, the Note or the Mortgage which might, in its reasonable judgment, 
involve any expense or any financial or other liability unless the Collateral Agent or the 
Servicer shall be furnished with indemnification acceptable to it, acting reasonably, 
including the advance of funds sufficient in the judgment of the Collateral Agent or the 
Servicer, as applicable, to satisfy such liability, costs and expenses. 

14. INDEPENDENT CREDIT DECISIONS. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Collateral Agent, the Servicer or any other Lender and based upon such documents and 
information as it has deemed appropriate, made its own credit analysis and decision to 
enter into this Agreement.  Each Lender also acknowledges that it will, independently 
and without reliance upon any of the Collateral Agent, the Servicer or any other Lender 
and based upon such documents and information as it shall deem appropriate at the time, 
continue to make its own credit decisions in taking or not taking action under this 
Agreement. 

15. DETERMINATION OF LENDERS; SUBSEQUENT LENDERS BOUND. 

The Collateral Agent and the Servicer may deem and treat the payee of any 
promissory note or other evidence of indebtedness or obligation relating to any 
Obligation as the owner thereof for all purposes hereof unless and until (i) a written 
notice of the assignment or transfer thereof signed by such payee and (ii) a written 
acknowledgment agreeing to be bound by the terms hereof and such other documents 
required by Section 16(d), each signed by the assignee or transferee, and in form 
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reasonably satisfactory to the Collateral Agent and/or the Servicer, shall have been filed 
with the Collateral Agent and/or the Servicer, as applicable.  Any request, authority or 
consent of any Person who at the time of making such request or giving such authority or 
consent is the holder of any such note or other evidence of indebtedness or obligation, 
shall be conclusive and binding on any subsequent holder, transferee or assignee of such 
note or other evidence of indebtedness or obligation and of any note or notes or other 
evidences of indebtedness or obligation issued in exchange therefor. 

16. MISCELLANEOUS. 

   (a) Notices. 

All notices, requests and other communications shall have been duly given and shall 
be effective (a) when delivered by hand, (b) when transmitted via telecopy or email (or 
other facsimile device) with receipt confirmed with respect to telecopy, (c) the Business 
Day next following the day on which the same has been delivered prepaid to a reputable 
national overnight air courier service, or (d) the third Business Day next following the 
day on which the same is sent by certified or registered mail, postage prepaid, in each 
case to the respective parties at the address, telecopy number or email address as 
provided in the immediately succeeding sentence; provided, however, that if any notice is 
delivered on a day other than a Business Day, or after 5:00 P.M. (Eastern time) on any 
Business Day, then such notice shall not be effective until the next Business Day.  For 
purposes hereof, the address of each party hereto and its facsimile number or email 
address (until written notice of a change thereof is delivered to the Collateral Agent, the 
Servicer, the Company and each Lender) shall be as set forth in Schedule II hereto, or at 
such other address as such party may specify by written notice to the other parties hereto.  
Notices to any Person that becomes a holder of Obligations after the date hereof shall be 
given to such address or facsimile number or email address of which such Person shall 
have given written notice to the Collateral Agent, the Servicer and the Company. 

  (b) Amendments. 

No provision of this Agreement may be amended or waived except by a writing 
signed by the Required Lenders, the Collateral Agent and the Servicer; provided, 
however, that any amendment expanding the obligations or liabilities of the Company 
either hereunder or thereunder shall require the Company’s consent. 

  (c) Conflicts with Collateral Documents and other Transaction Documents. 

The Collateral Agent, the Servicer and the Lenders agree that, if any provision of 
this Agreement is inconsistent with or contrary to any provisions in the Note or the 
Mortgage, the provisions of this Agreement shall prevail as between and among the 
Collateral Agent, the Servicer and the Lenders. 

  (d) Successors and Assigns. 

This Agreement shall be binding upon, and inure to the benefit of, the Collateral 
Agent, the Servicer and the Lenders and their respective successors and assigns.  If any 
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Lender shall assign or transfer the Obligations owing to it, it shall promptly so notify the 
Collateral Agent and the Servicer in writing.  No Lender which assigns or transfers any 
Obligations owing to it shall assign or transfer its benefits under the Collateral 
Documents without obtaining from the assignee or transferee and delivering to the 
Collateral Agent, the Servicer and the Lenders a joinder agreement and an executed 
acknowledgment of the assignee or transferee agreeing to be bound by the terms hereof to 
the same extent as if it had been a Lender on the date hereof.  Each assignee or transferee 
of any Obligations shall take such Obligations subject to the provisions of this Agreement 
and to any request made, waiver or consent given or other action taken or authorized 
hereunder by each previous holder of such Obligations prior to the receipt by the 
Collateral Agent and the Servicer of written notice of such assignment or transfer; and, 
except as expressly otherwise provided in such notice, the Collateral Agent and/or the 
Servicer shall be entitled to assume conclusively that the assignee or transferee named in 
such notice shall thereafter be vested with all rights and powers as a Lender under this 
Agreement (and the Collateral Agent and the Servicer may conclusively assume that no 
Obligations have been subject to any assignment or transfer other than transfers of which 
the Collateral Agent and the Servicer have received such a notice).  Upon the written 
request of any Lender or the Company, the Collateral Agent and the Servicer will provide 
such Lender and the Company with copies of any written notices of transfer received 
pursuant hereto. 

  (e) Continuing Effectiveness. 

This Agreement shall continue to be effective among the Collateral Agent, the 
Servicer and the Lenders even though a case or proceeding under any bankruptcy or 
insolvency law or any proceeding in the nature of a receivership, whether or not under 
any insolvency law, shall be instituted with respect to the Company or any portion of the 
property or assets of the Company, and all actions taken by the Collateral Agent with 
respect to the Collateral or by the Collateral Agent, the Servicer and the Lenders with 
regard to such proceeding shall be determined by the Required Lenders; provided, 
however, that nothing herein shall be interpreted to preclude any Lender from filing a 
proof of claim with respect to its Obligations or from casting its vote, or abstaining from 
voting, for or against confirmation of a plan of reorganization in a case of bankruptcy, 
insolvency or similar law in its sole discretion. 

  (f) Further Assurances. 

Each party and the Company agrees to do such further acts and things and to execute 
and deliver such additional agreements, powers and instruments as necessary or as any 
Lender or the Collateral Agent or the Servicer may reasonably request to carry into effect 
the terms, provisions and purposes of this Agreement or to better assure and confirm unto 
the Collateral Agent or the Servicer or any of the other Lenders their respective rights, 
powers and remedies hereunder. 

  (g) Counterparts. 

This Agreement may be executed in any number of counterparts, all of which taken 
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together shall constitute one and the same agreement, and any of the parties hereto may 
execute this Agreement by signing any such counterpart.  Delivery of an executed 
counterpart of a signature page to this Agreement by telecopier or pdf shall be effective 
as delivery of a manually executed counterpart of this Agreement. 

  (h) Effectiveness. 

This Agreement shall become effective immediately upon execution hereof by the 
Collateral Agent, the Servicer, the Required Lenders and the Company, and shall 
continue in full force and effect until 91 days following the date upon which all 
Obligations are irrevocably paid and satisfied in full; provided that, if the Obligations due 
and owing to a Lender have been paid and satisfied in full, then such Lender shall be 
deemed released from this Agreement without any further action being necessary.  Any 
such released Lender shall give the Collateral Agent notice of such release but the failure 
to give such notice shall not affect such release. 

  (i) Governing Law. 

THIS AGREEMENT SHALL BE CONSTRUED AND ENFORCED IN 
ACCORDANCE WITH, AND THE RIGHTS OF THE PARTIES SHALL BE 
GOVERNED BY, THE INTERNAL LAW OF THE STATE OF ILLINOIS, 
EXCLUDING CHOICE-OF-LAW PRINCIPLES OF THE LAW OF SUCH 
STATE THAT WOULD PERMIT THE APPLICATION OF THE LAWS OF A 
JURISDICTION OTHER THAN SUCH STATE. 

  (j) Jurisdiction. 

(i) Each party hereto irrevocably submits to the non-exclusive jurisdiction of 
any Illinois state or federal court sitting in Cook County, Illinois, over any suit, action or 
proceeding arising out of or relating to this Agreement or any of the agreements, 
documents or instruments delivered in connection herewith or therewith.  To the fullest 
extent permitted by applicable law, the parties hereto irrevocably waive and agree not to 
assert, by way of motion, as a defense or otherwise, any claim that it is not subject to the 
jurisdiction of any such court, any objection that it may now or hereafter have to the 
laying of the venue of any such suit, action or proceeding brought in any such court and 
any claim that any such suit, action or proceeding brought in any such court has been 
brought in an inconvenient forum. 

(ii) Nothing in this Section 16(j) shall affect the right that the Collateral Agent, 
the Servicer or any of the Lenders to serve process in any manner permitted by law, or 
limit any right that any party hereto may have to bring proceedings against the Company 
in the courts of any appropriate jurisdiction or to enforce in any lawful manner a 
judgment obtained in one jurisdiction in any other jurisdiction. 

(iii) THE PARTIES HERETO IRREVOCABLY WAIVE ALL RIGHT TO 
TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM 
(WHETHER BASED ON CONTRACT, TORT OR OTHERWISE) ARISING OUT OF 
OR RELATING TO THIS AGREEMENT OR ANY OTHER AGREEMENT, 
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DOCUMENT OR INSTRUMENT DELIVERED IN CONNECTION HEREWITH OR 
THEREWITH OR THE ACTIONS OF THE LENDERS, THE COLLATERAL AGENT 
OR THE SERVICER IN THE NEGOTIATION, ADMINISTRATION, 
PERFORMANCE OR ENFORCEMENT HEREOF OR THEREOF. 

  (k) Headings; Sections. 

Headings of Sections of this Agreement have been included herein for convenience 
only and should not be considered in interpreting this Agreement.  Unless stated 
otherwise in this Agreement, references in this Agreement to Sections are references to 
Sections of this Agreement. 

  (l) No Implied Beneficiaries. 

Nothing in this Agreement (except Section 16(b)), expressed or implied, is intended 
or shall be construed to confer upon or give to any Person, other than the Lenders, the 
Collateral Agent and the Servicer, any right, remedy or claim under or by reason of this 
Agreement or any covenant, condition or stipulation herein contained. 

  (m) Severability. 

If any provision of this Agreement shall be held or deemed to be, or shall in fact be, 
inoperative or unenforceable as applied in any particular case in any jurisdiction, or 
because it conflicts with any other provision or provisions hereof or with any constitution 
or statute or rule of public policy, or for any other reason, such circumstance shall not 
have the effect of rendering the provision in question inoperative or unenforceable in any 
other case or circumstance, or rendering any other provision herein contained invalid, 
inoperative or unenforceable to any extent whatsoever.  Upon the determination that any 
term or other provision of this Agreement is invalid, illegal or incapable of being 
enforced, the parties hereto shall negotiate in good faith to modify this Agreement so as 
to give effect to their original intention as closely as possible in an acceptable manner to 
the end that the transactions contemplated hereby are fulfilled to the maximum extent 
possible. 

  (n) Obligations Individual. 

The obligations and representations and warranties of the Collateral Agent, the 
Servicer and each of the Lenders herein are made by each of them individually.  Nothing 
herein contained shall be construed as creating among the Lenders, or among the 
Collateral Agent, the Servicer and the Lenders, a partnership, joint venture or other joint 
association. 

  (o) No Obligation to Extend Credit. 

No provision of this Agreement shall be construed as obligating the Collateral Agent, 
the Servicer or any Lender to advance any monies or otherwise extend credit to the 
Company at any time. 
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  (p) Representations of Parties. 

Each of the Lenders, the Collateral Agent and the Servicer, severally and not jointly, 
represents and warrants to the other parties hereto that such party has all requisite power 
and capacity to execute, deliver and perform this Agreement and that the execution, 
delivery and performance of this Agreement has been duly authorized by all necessary 
action on the part of such party and that this Agreement constitutes the legal, valid and 
binding obligation of such party, enforceable against such party in accordance with its 
terms except as such enforceability may be limited by (i) bankruptcy, insolvency, 
reorganization or similar laws affecting the enforcement of creditors’ rights generally and
(ii) general principles of equity (regardless of whether such enforceability is considered 
in a proceeding in equity or law). 

  (q) Limitation of Liability Due to Forces Beyond Collateral Agent’s or Servicer’s

Control. 

In no event shall the Collateral Agent or the Servicer be responsible or liable for any 
failure or delay in the performance of its obligations hereunder arising out of or caused 
by, directly or indirectly, forces beyond its control, including, without limitation, strikes, 
work stoppages, accidents, acts of war or terrorism, civil or military disturbances, nuclear 
or natural catastrophes or acts of God, and interruptions, loss or malfunctions of utilities, 
communications or computer (software and hardware) services; it being understood that 
the Collateral Agent and the Servicer shall use reasonable efforts which are consistent 
with accepted practices in the banking industry to resume performance as soon as 
practicable under the circumstances.  

[Remainder of page intentionally left blank; next page is signature page.] 
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SCHEDULE I 

COLLATERAL AGENT FEE SCHEDULE 

 

Section 1:  Payouts 

All payouts paid by check.   
 
If client requests different method, fees are as follows: 
 

 Wire funds:    $50 
 Overnight check:   $50 
 Direct deposit:   No fee 

 
 
 
Section 2:  Buyouts 
 
If client requests principal back prior to loan maturation date (and request granted), client 
must pay penalty equal to 3% of the amount being returned. 
 

Hard Money Company (HMC) reserves the right to extend the note upon maturity or any 
subsequent extension maturities.  At that time, anyone who wishes to not participate in 
the extension may receive a buy out and the 3% fee will be waived.  
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SCHEDULE II 

ADDRESSES FOR NOTICES 

 

If to Hard Money Company, LLC, as either Collateral Agent or Servicer: 

     Hard Money Company, LLC 
[Address] 5068 West Plano Pkwy. #300 
      Plano, TX 75093 
Attention:  [Shaun Cohen] 
Facsimile:  [___________] 
E-mail:  [shaun@equitybuildfinance.com] 
 

If to the Lenders: 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

 

If to the Company: 

     EquityBuild, Inc. 
[Address] 1083 N Collier Blvd. #132 
      Marco Island, FL 34145 
Attention:  [Jerry Cohen] 
Facsimile:  [___________] 
E-mail:  [Jerry@equitybuild.com] 
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Mail To: 
 

 

 

 

  [The Above Space For Recorder's Use Only]   
 

MORTGAGE 
 

THIS MORTGAGE ("Security Instrument") is given on July 22nd, 2015. The mortgagor is 
EquityBuild, Inc. ("Borrower"). 

 

This Security Instrument is given to The Persons Listed on Exhibit A to the Mortgage C/O Hard 
Money Company, LLC whose address is 5068 West Plano Pkwy. #300 Plano, TX 75093 
("Lender"). 

 

Borrower owes Lender the principal sum of Two Million Two Hundred Fifty Thousand and 00/100 
Dollars (U.S. $2,250,000.00). This debt is evidenced by Borrower’s note dated the same date as this 
Security Instrument (Mortgage), which provides for a final payment of the full debt, if not paid earlier, 
due and payable August 1st, 2017. This Security Instrument secures to Lender: 
(a) the repayment of the debt evidenced by the Note, with interest, and all renewals, extension and 
modifications; (b) the payment of all other sums, with interest advanced under paragraph 7 to protect 
the security of this Security Instrument; and (c) the performance of Borrower's covenants and 
agreements under this Security Instrument and the Note. For this purpose, Borrower does hereby 
mortgage, grant and convey to Lender the following described property located in COOK County, 
Illinois: 

 

 

PIN: 20-25-119-001-0000 
 

 

which has the address of 7201 S Constance Ave. Chicago, IL 60649 ("Property Address"); 
 

TOGETHER WITH all the improvements now or hereafter erected on the property, and all 
easements, rights, appurtenances, rents, royalties, mineral, oil and gas rights and profits, water rights 
and stock and all fixtures now or hereafter a part of the property. All replacements and additions shall 
also be covered by this Security Instrument. All of the foregoing is referred to in this Security 
Instrument as the "Property." 
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BORROWER COVENANTS that Borrower is lawfully seized of the estate hereby conveyed 
and has the right to mortgage, grant and convey the Property and that the Property is 
unencumbered, except for encumbrances of record. Borrower warrants and will defend generally the 
title to the Property against all claims and demands, subject to any encumbrances of record. 

 

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-
uniform covenants with limited variations by jurisdiction to constitute a uniform security instrument 
covering real property. 

 

UNIFORM COVENANT. Borrower and Lender covenant and agree as follows: 
 

1. Payment of Principal and Interest; Prepayment and Late Charges. Borrower shall promptly 
pay when due the principal of and interest on the debt evidenced by the Note and any prepayment 
and late charges due under the Note. 

 

2. Hazard Insurance. Borrower shall keep the improvements now existing or hereafter erected 
on the Property insured against loss by fire, hazards included within the term "extended coverage" 
and any other hazards for which Lender requires insurance. This insurance shall be maintained in the 
amounts and for the periods that Lender requires. The insurance carrier providing the insurance shall 
be chosen by Borrower subject to Lender's approval which shall not be unreasonably withheld. 

 

All insurance policies and renewals shall be acceptable to Lender and shall include a standard 
mortgage clause. Lender shall have the right to hold the policies and renewals. If Lender requires, 
Borrower shall promptly give to Lender all receipts of paid premiums and renewal notices. In the 
event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may 
make proof of loss if not made promptly by Borrower. 

 

Unless Lender and Borrower otherwise agree in writing, insurance proceeds shall be applied 
to restoration and repair of the Property damaged, if the restoration or repair is economically feasible 
and Lender's security is not lessened. If the restoration or repair is not economically feasible or 
Lender's security would be lessened, the insurance proceeds shall be applied to the sums secured 
by this Security Instrument, whether or not then due, with any excess paid to Borrower. If Borrower 
abandons the Property, or does not answer within 30 days a notice from Lender that the insurance 
carrier has offered to settle a claim, then Lender may collect the insurance proceeds. Lender may 
use the proceeds to repair or restore the Property or to pay sums secured by this Security 
Instrument, whether or not then due. The 30-day period will begin when the notice is given. 

 

Unless Lender and Borrower otherwise agree in writing, any application of proceeds to 
principal shall not extend or postpone the due date of the monthly payments referred to in 
paragraphs 1 and 2 or change the amount of the payments. If under paragraph 19 the property is 
acquired by Lender, Borrower's rights to any insurance policies and proceeds resulting from damage 
to the Property prior to the acquisition shall pass to Lender to the extent of sums secured by this 
Security Instrument immediately prior to the acquisition. 

 

3. Preservation and Maintenance of Property; Leaseholds. Borrower shall not destroy, damage 
or substantially change the Property, allow the Property to deteriorate or commit waste. If this 
Security Instrument is on a leasehold, Borrower shall comply with the provisions of the lease, and if 
Borrower acquires fee title to the Property, the leasehold and fee title shall not merge unless Lender 
agrees to the merger in writing. 
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4. Protection of Lender's Rights in the Property; Mortgage Insurance. If Borrower fails to 
perform the covenants and agreements contained in this Security Instrument, or there is a legal 
proceeding that may significantly affect Lender's rights in the Property (such as a proceeding in 
bankruptcy, probate, for condemnation or to enforce laws or regulations), then Lender may do and 
pay for whatever is necessary to protect the value of the Property and Lender's rights in the Property. 
Lender's actions may include paying any sums secured by a lien which has priority over this Security 
Instrument, appearing in court, paying reasonable attorneys' fees, and entering on the Property to 
make repairs. Although Lender may take action under this paragraph 4, Lender does not have to do 
so. 

 

5. Successor and Assigns Bound; Joint and Several Liability; Co-signers. The covenants and 
agreements of this Security Interest shall bind and benefit the successors and assigns of Lender and 
Borrower, subject to the provisions of paragraph 9. Borrower's covenants and agreements shall be 
joint and several. Any Borrower who co-signs this Security Instrument but does not execute the Note: 
(a) is co-signing this Security Instrument only to mortgage, grant and convey the Borrower's interest 
in the Property under the terms of this Security Instrument; (b) is not personally obligated to pay the 
sums secured by this Security Instrument; and (c) agrees that Lender and any other Borrower may 
agree to extend, modify, forebear or make any accommodations with regard to the terms of this 
Security Instrument or the Note without the Borrower's consent. 

 

6. Notices. Any notice to Borrower provided for in this Security Instrument shall be given by 
delivering it or by mailing it by first class mail unless applicable law requires use of another method. 
The notice shall be directed to the Property Address or any other address Borrower designates by 
notice to Lender. Any notice to Lender shall be given by first class mail to Lender's address stated 
herein or any other address Lender designates by notice to Borrower. Any notice provided for in this 
Security Instrument shall be deemed to have been given to Borrower or Lender when given as 
provided in this paragraph. 

 

7. Governing Law; Severability. This Security Instrument shall be governed by federal law and 
the law of jurisdiction in which the Property is located. In the event that any provision or clause of this 
Security Instrument or Note conflicts with applicable law, such conflict shall not affect other provisions 
of this Security Instrument or the Note which can be given effect without the conflicting provision. To 
this end the provisions of this Security Instrument and the Note are declared to be severable. 

 

8. Borrower's Copy. Borrower shall be given one conformed copy of the Note and of this 
Security Instrument. 

 

9. Transfer of the Property or a beneficial Interest in Borrower. If all or any part of the Property 
or any interest in it is sold or transferred (or if a beneficial interest in Borrower is sold or transferred 
and Borrower is not a natural person) without Lender's prior written consent, Lender may, at its 
option, require immediate payment in full of all sums secured by this Security Instrument. However, 
this option shall not be exercised by Lender if exercise is prohibited by federal law as of the date of 
this Security Instrument. 

 

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice 
shall provide a period of not less than 30 days from the date the notice is delivered or mailed within 
which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay these 
sums prior to the expiration of this period, Lender may invoke any remedies permitted by this 
Security Instrument without further notice or demand on Borrower. 
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NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows: 
 

10. Release. Upon payment of all sums secured by this Security Instrument, Lender shall 
release this Security Instrument without charge to Borrower. Borrower shall pay any recordation 
costs. 

11. Assignment of Rents and Leases. As additional security for the payment of the 
Indebtedness, Mortgagor assigns and transfers to Mortgagee, pursuant to 1953 PA 210, as amended 
by 1966 PA 151 (MCLA 554.231 et seq., MSA 26.1137(1) et seq.), all the rents, profits, and income 
under all leases, occupancy agreements, or arrangements upon or affecting the Premises (including 
any extensions or amendments) now in existence or coming into existence during the period this 
Mortgage is in effect. This assignment shall run with the land and be good and valid as against 
Mortgagor and those claiming under or through Mortgagor. This assignment shall continue to be 
operative during foreclosure or any other proceedings to enforce this Mortgage. If a foreclosure sale 
results in a deficiency, this assignment shall stand as security during the redemption period for the 
payment of the deficiency. This assignment is given only as collateral security and shall not be 
construed as obligating Mortgagee to perform any of the covenants or undertakings required to be 
performed by Mortgagor in any leases.In the event of default in any of the terms or covenants of this 
Mortgage, Mortgagee shall be entitled to all of the rights and benefits of MCLA 554.231-.233, MSA 
26.1137(1)-(3), and 1966 PA 151, and Mortgagee shall be entitled to collect the rents and income 
from the Premises, to rent or lease the Premises on the terms that it may deem best, and to maintain 
proceedings to recover rents or possession of the Premises from any tenant or trespasser.Mortgagee 
shall be entitled to enter the Premises for the purpose of delivering notices or other communications 
to the tenants and occupants. Mortgagee shall have no liability to Mortgagor as a result of those acts. 
Mortgagee may deliver all of the notices and communications by ordinary first-class U.S. mail.If 
Mortgagor obstructs Mortgagee in its efforts to collect the rents and income from the Premises or 
unreasonably refuses or neglects to assist Mortgagee in collecting the rent and income, Mortgagee 
shall be entitled to appoint a receiver for the Premises and the income, rents, and profits, with powers 
that the court making the appointment may confer. Mortgagor shall at no time collect advance rent in 
excess of one month under any lease pertaining to the Premises, and Mortgagee shall not be bound 
by any rent prepayment made or received in violation of this paragraph. Mortgagee shall not have 
any obligation to collect rent or to enforce any other obligations of any tenant or occupant of the 
Premises to Mortgagor. No action taken by Mortgagee under this paragraph shall cause Mortgagee 
to become a "mortgagee in possession."  

 

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in 
this Security Instrument and in any rider(s) executed by Borrower and recorded with it. 

 

Signed, sealed and delivered in the presence of: 
 

         BORROWER: EquityBuild, Inc. 
 
 
     

  (SEAL) 
Jerry Cohen, President 

 

 

 

 

 [Space Below This Line For Acknowledgement]   
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STATE OF FLORIDA, ___________________ County ss: 
 

I hereby certify that on this day, before me, an officer duly authorized in the state aforesaid 
and in the county aforesaid to take acknowledgements, personally appeared Jerry Cohen, to me 
known to be the person described in and who executed the foregoing instrument and acknowledged 
that he/she executed the same for the purpose therein expressed. 

 

WITNESS my hand and official seal in the county and state aforesaid this ____ day of 
____________, 20___. 

 

My Commission expires: 
 

{Seal} 
 

Notary Public 
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

among 

EQUITYBUILD FINANCE, LLC, 

as Collateral Agent and Loan Servicer, 

and 

EACH OF THE LENDERS PARTY HERETO 

DATED AS OF _____________
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

This COLLATERAL AGENCY AND SERVICING AGREEMENT (as amended,  
supplemented or otherwise modified from time to time, this “Agreement ”) is made as of
_____________, by and among (i) EquityBuild Finance, LLC, a Florida limited liability 
Borrower (in its individual capacity, “EBF”, and in its capacity as collateral agent for the
Lenders (as defined below), and in its capacity as loan servicer for the Lenders, the 
“Collateral Agent” or the “Servicer”), and (ii) each of the Lenders party hereto (together 
with their respective successors and assigns as beneficiaries of the Note (as defined 
below), the “Lenders”), and is acknowledged, consented and agreed to by EquityBuild, 
Inc.  (the “Borrower”). 

RECITALS 

A.  Reference is made to that certain Note, dated _____________ (as the same from 
time to time hereafter may be amended, restated, supplemented or otherwise modified, 
the “Note”) by the Borrower in favor of the Lenders, pursuant to which, subject to the
terms and conditions set forth therein, the Lenders shall make individual investment loans 
(each an “Investment”) to the Borrower as a collective secured loan (the “Loan”). 

B. The Lenders have agreed to make the Loan to the Borrower, but only upon the 
condition, among others, that the Borrower grant to the Collateral Agent, for the benefit 
of the Lenders, as security for the Borrower’s obligations to the Lenders and the
Collateral Agent under or in respect of the Note and the Mortgage (as defined below), a 
perfected lien on, and security interest in, the Collateral (as defined below). 

C.  The Lenders desire that EBF act as the collateral agent for and on behalf of all of 
the Lenders regarding the Collateral, all as more fully provided herein; and the Collateral 
Agent and the Lenders have entered into this Agreement to, among other things, further 
define the rights, duties, authority and responsibilities of the Collateral Agent and the 
relationship among the Lenders regarding their pari passu interests in the Collateral. 

D.  The Lenders also desire to retain EBF as the loan servicer to act as their agent to 
employ commercially reasonable and prudent practices to collect all scheduled payments 
on the Loan, and to protect to the best of the Servicer’s ability, the security for the Loan. 

AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing premises and for other 
good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, EBF and the Lenders agree as follows: 
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1. DEFINED TERMS. 

As used in this Agreement, and unless the context requires a different meaning, the 
following terms have the respective meanings indicated below, all such definitions to be 
equally applicable to the singular and plural forms of the terms defined. 

Actionable Default – means the existence and continuance of any Event of Default 
(as defined in the Note) beyond any grace period in respect thereof provided in the Note 
or the acceleration of the maturity of the Note. 

Affiliate – means, with respect to any specified Person, any other Person that 
directly or indirectly, through one or more intermediaries, has control of, is controlled by, 
or is under common control with, such specified Person. For these purposes, “control”
means the possession, directly or indirectly, of the power to direct or cause the direction 
of the management of any Person, whether through the ownership of voting securities, by 
contract or otherwise. 

Agent Professionals – means attorneys, legal counsel, accountants, appraisers, 
business valuation experts, environmental engineers, turnaround consultants, or other 
professionals or experts at any time retained by EBF in the discharge of its duties 
hereunder or under any of the Collateral Documents. 

Agent-Related Persons – means EBF, in its capacity as Collateral Agent or Servicer, 
and any successor collateral agent or loan servicer, and any co-agents or separate agents 
appointed pursuant to Section 5, together with their respective Affiliates, and the officers, 
directors, employees, representatives, agents and Agent Professionals of such Persons 
and Affiliates.  

Agreement – has the meaning specified for such term in the Preamble hereto. 

Business Day – means a day (i) other than Saturday or Sunday and (ii) on which 
commercial banks are open for business in New York, New York. 

Collateral – has the meaning specified for such term in Mortgage.  

Collateral Agent – has the meaning specified for such term in the Preamble hereto. 

Collateral Documents – means the Mortgage and any other document now or 
hereafter evidencing a security interest, lien or other encumbrance granted to secure the 
obligations payable under the Note or any guarantee thereof.   

Enforcement Notice – means a written notice given by the Required Lenders to the 
Collateral Agent stating that an Actionable Default exists. 

EBF– has the meaning specified for such term in the Preamble hereto. 

Lenders – has the meaning specified for such term in the Preamble hereto. 
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Liens – means any pledges, liens, claims, encumbrances or security interests. 

Mortgage – has the meaning specified for such term in Note. 

Obligations – means and includes all present and future indebtedness, obligations 
and liabilities of every kind and nature of the Borrower from time to time owed to any 
Lender under the Note arising from, evidenced by or relating to the Note or the Mortgage. 

Note – has the meaning specified for such term in Recital A hereto. 

Person – means any individual, partnership, corporation, limited liability Borrower, 
unincorporated organization or association, trust or other entity. 

Required Lenders – means the Lenders acting by a majority of principal advanced 
by the Lenders under the Note. 

Servicer – has the meaning specified in the Preamble hereto. 

Total Investments – means, with respect to Investments that remain outstanding in 
whole or in part, the total original amount of Investments a Lender has loaned to the 
Borrower; provided that for purposes of Section 10(e) hereof, such amounts shall be 
rounded down to the nearest whole $25,000 increment. By way of example only, if actual 
Total Investments equaled $176,000, for purposes of Section 10(e), such Total 
Investments would equal $175,000. 

2. APPOINTMENTS; IRREVOCABLE DELEGATION OF AUTHORITY. 

  (a) Appointment as Collateral Agent and Loan Servicer. 

The Lenders hereby appoint and designate EBF as collateral agent on their behalf 
hereunder and under the Mortgage.  The Lenders hereby also appoint and designate EBF 
as the loan servicer with respect to the Loan.  EBF hereby accepts such appointments on 
the terms and conditions set forth herein and acknowledges that it holds the Collateral 
and acts under the Mortgage as agent for and on behalf of the Lenders.  The Lenders 
hereby authorize and direct the Collateral Agent to (a) enter into the Mortgage and the 
Note for and on behalf of and for the benefit of the Lenders in accordance with the terms 
hereof and thereof, (b) exercise such rights and powers under this Agreement, the Note or 
the Mortgage as the case may be, as are specifically granted or delegated to the Collateral 
Agent by the terms hereof and thereof, together with such other rights and powers as are 
reasonably incidental thereto or as are customarily and typically exercised by agents 
performing duties similar to the duties of the Collateral Agent hereunder and under the 
Collateral Documents, subject, however, to any express limitations set forth herein or in 
the Mortgage, and (c) perform the obligations of the Collateral Agent thereunder.  The 
Lenders hereby agree to be bound by the provisions of the Mortgage and the Note.  The 
duties of the Collateral Agent and the Servicer shall be deemed ministerial and 
administrative in nature, and neither the Collateral Agent nor the Servicer shall have, by 
reason of this Agreement or either of the Mortgage or the Note, a fiduciary relationship 
with any Lender and/or any Affiliate thereof. 
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  (b) Irrevocable Delegation of Authority. 

Each Lender does hereby irrevocably delegate to the Collateral Agent all of each 
such Lender’s rights and powers under the Note and the Mortgage and agrees for the
benefit of the Collateral Agent and the other Lenders not to exercise any right or power of 
such Lender under the Note or the Mortgage. 

3. LIMITATIONS ON DUTIES AND ACTIONS OF COLLATERAL AGENT AND 
THE SERVICER. 

Neither the Collateral Agent nor the Servicer shall have any duties or responsibilities 
except those expressly set forth in this Agreement and the Mortgage.  Neither the 
Collateral Agent nor the Servicer shall be liable for any action taken or omitted by it, or 
any action suffered by it to be taken or omitted, excepting only its own gross negligence 
or willful misconduct, as finally determined by a court of competent jurisdiction.  IN 
THE ABSENCE OF WRITTEN INSTRUCTIONS FROM THE REQUIRED LENDERS, 
NEITHER THE COLLATERAL AGENT NOR THE SERVICER SHALL FORECLOSE 
UPON ANY LIEN WITH RESPECT TO ANY OF THE COLLATERAL OR TAKE 
ANY OTHER ACTION WITH RESPECT TO THE COLLATERAL OR ANY PART 
THEREOF. 

4. RECOURSE THROUGH COLLATERAL AGENT; SHARING OF 
COLLATERAL. 

  (a) Recourse Through Collateral Agent. 

Each of the Lenders acknowledges and agrees that (i) it shall only have recourse to 
the Collateral through the Collateral Agent and that it shall have no independent recourse 
to the Collateral and (ii) the Collateral Agent shall have no obligation to, and shall not, 
take any action hereunder or under the Mortgage except upon written instructions from 
the Required Lenders in accordance with Section 6(a). 

  (b) Sharing of Collateral. 

No Lender shall contest the validity, perfection, priority or enforceability of, or seek 
to avoid, any Lien securing any Obligation, and each party hereby agrees to cooperate, at 
no cost to the Collateral Agent, in the defense of any action contesting the validity, 
perfection, priority or enforceability of any such Lien.  No Lender shall have the right to 
obtain any of the Collateral or the benefit of any Lien on any property of the Borrower 
solely in respect of Obligations owing to such Lender or any group of Lenders comprised 
of less than all the Lenders. 

5. CO-AGENTS; COLLATERAL AGENT’S AND SERVICER’S USE OF

PROFESSIONALS. 

  (a) Co-Agents. 

Each of the Collateral Agent and the Servicer shall have power to appoint one or 
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more Persons to act as a co-agent or co-agents, jointly with the Collateral Agent and/or 
the Servicer, or to act as a separate agent or separate agents, with respect to all or any part 
of the Collateral or to enforce the Lender’s rights under the Note, and to vest in such
Person or Persons, in such capacity, such rights, powers, duties and obligations of the 
Collateral Agent and/or the Servicer, with the consent of the Required Lenders (such 
consent not to be unreasonably withheld or delayed), in any case only as may be 
necessary or desirable for the purpose of meeting any legal requirements of any 
jurisdiction in which any part of the Collateral may at the time be located.  Absent any 
specific agreement to the contrary, any co-agent or co-agents or separate agent or 
separate agents so appointed shall, to the extent applicable, have the rights, powers, 
obligations and duties of the Collateral Agent and/or the Servicer hereunder.  Neither the 
Collateral Agent nor the Servicer shall be responsible for the negligence, default or 
misconduct of any such co-agent or separate agent selected by it with reasonable care nor 
for any fees or expenses of such co-agent or separate agent. 

   (b) Agent Professionals. 

The Collateral Agent and the Servicer may employ one or more Agent Professionals 
to advise or assist it from time to time, but shall not be responsible for the negligence, 
default or misconduct of any such Agent Professionals selected by it with reasonable care.  
The Collateral Agent and the Servicer shall be entitled to rely on the advice and 
statements of Agent Professionals so selected.  The Borrower shall pay reasonable 
remuneration for all services performed by Agent Professionals for the Collateral Agent 
and the Servicer in the discharge of its duties hereunder and under the Collateral 
Documents in accordance with Section 11(b) hereof. 

6. INSTRUCTIONS FROM LENDERS; ENFORCEMENT NOTICE. 

   (a) Instructions from Lenders. 

Unless otherwise excused as provided herein, both the Collateral Agent and the 
Servicer shall act on all written instructions received from the Required Lenders, with 
respect to any action to be taken or not to be taken in connection with this Agreement, the 
Mortgage or the Note, including, without limitation, actions to be taken in connection 
with an insolvency proceeding in respect of the Borrower; provided, however, that the 
Collateral Agent shall act only on written instructions from all Lenders with respect to the 
amendment or termination of the Mortgage, or, except as provided in the Mortgage, any 
Lien on property of the Borrower granted under the Mortgage.  If either the Collateral 
Agent or the Servicer shall request instructions from the Lenders with respect to taking 
any particular action in connection with this Agreement, the Mortgage, the Note or any 
such Lien, the Collateral Agent and the Servicer shall be entitled to refrain from taking 
such particular action unless and until it shall have received written instructions from the 
Required Lenders (in which event it shall be required to act in accordance with such 
written instructions unless otherwise excused as provided herein), and neither the 
Collateral Agent nor the Servicer shall incur any liability to any Person for so refraining.  
Without limiting the foregoing, no Lender shall have any right of action whatsoever 
against the Collateral Agent or the Servicer as a result of the Collateral Agent or the 
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Servicer taking or not taking any action hereunder or pursuant to or in accordance with 
the written instructions of such Required Lenders, except for the Collateral Agent’s or the
Servicer’s own gross negligence or willful misconduct in connection with any action 
taken or not taken by it, as finally determined by a court of competent jurisdiction.  
Notwithstanding anything to the contrary contained in this Agreement or any of the 
Collateral Documents, (i) the failure of the Collateral Agent or the Servicer to take any 
action shall not constitute gross negligence or willful misconduct by the Collateral Agent 
or the Servicer hereunder (A) following a request by the Collateral Agent or the Servicer 
for the Required Lenders’ consent to such action and the failure of the Required Lenders
to respond to such request or (B) in the absence of written instructions from the Required 
Lenders and (ii) neither the Collateral Agent nor the Servicer shall be required to take any 
action that is, in its opinion (which may be, but is not required to be, based on the advice 
of legal counsel), contrary to applicable law or the Note or the Mortgage or that would, in 
its reasonable opinion, subject it or any Agent-Related Persons to liability or that would 
require it to expend or risk its own funds. 

  (b) Enforcement Notices. 

The Collateral Agent shall, as soon as practicable but in any event, if applicable, 
within ten (10) Business Days following receipt thereof, furnish to each of the Lenders: 

(i) a copy of each Enforcement Notice received by the Collateral Agent; 

(ii) a copy of each certificate or other written notice received by the Collateral 
Agent rescinding or withdrawing an Enforcement Notice; 

(iii) a copy of any written notice or other written communication given or 
received by the Collateral Agent under the Note or the Mortgage; and 

(iv) such other written notices required by the terms of this Agreement to be 
furnished by or to the Collateral Agent. 

Any Enforcement Notice shall be deemed to have been given when actually received 
by the Collateral Agent and to have been rescinded or withdrawn when the Collateral 
Agent has actually received from the notifying party a written notice rescinding or 
withdrawing such Enforcement Notice.  Any Enforcement Notice shall be deemed to be 
outstanding and in effect at all times after such notice has been given until such time, if 
any, as such notice has been rescinded or withdrawn. 

7. NO RESPONSIBILITY OF COLLATERAL AGENT OR SERVICER FOR 
CERTAIN MATTERS. 

Neither the Collateral Agent nor the Servicer shall be responsible in any manner 
whatsoever for the correctness of any recitals, statements, information, representations or 
warranties contained herein or in the Mortgage except for those made by it herein.   
Neither the Collateral Agent nor the Servicer makes any representation or warranty as to, 
and is not responsible in any way for: (i) the description, value, location, existence, or 
condition of any Collateral; (ii) the financial condition of the Borrower or the title of the 
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Borrower to any of the Collateral; (iii) the sufficiency of the security afforded by this 
Agreement, the Note or the Mortgage or whether registration in respect thereof has been 
properly effected or maintained; (iv) the validity, genuineness, correctness, perfection, or 
priority of any Lien with respect to the Collateral; (v) other than in respect of itself as to 
the Collateral Agent’s and the Servicer’s representations in Section 15(p) hereof, the 
validity, proper execution, enforceability, legality, or sufficiency of this Agreement, the 
Note, the Mortgage or any instrument deposited with the Collateral Agent or the Servicer; 
(vi) the identity, authority or right of any Lender executing any document; or (vii) the 
filing or renewal of any registration of the Mortgage or any public filing required under 
applicable law to perfect any of the Collateral Agent’s Liens, for the benefit of the
Lenders, in any of the Collateral.  Neither the Collateral Agent nor the Servicer shall be 
required to ascertain or inquire as to the performance by the Borrower of any of its 
covenants or obligations hereunder or under the Mortgage or the Note.  In no event shall 
either the Collateral Agent or the Servicer be responsible or liable for special, indirect, or 
consequential loss or damage of any kind whatsoever (including, but not limited to, loss 
of profit) irrespective of whether the Collateral Agent or the Servicer has been advised of 
the likelihood of such loss or damage and regardless of the form of action. 

8. LIMITED DUTIES OF COLLATERAL AGENT REGARDING 
COLLATERAL; FURTHER ACTS WITH RESPECT TO COLLATERAL. 

(a)  The Collateral Agent shall not be responsible for insuring any of the Collateral 
or for the payment of taxes, charges, fines, levies, assessments or for ensuring or 
protecting the validity, genuineness, correctness, perfection, or priority of any Lien upon 
any of the Collateral, and shall be indemnified therefor as provided in Section 12.  
Furthermore, the Collateral Agent shall not be responsible for the maintenance or 
safeguarding of any Collateral, except as provided in the immediately following sentence 
when the Collateral Agent has actual possession of any Collateral.  The Collateral Agent 
shall not have any duty to any of the Lenders with respect to any Collateral, including, 
without limitation, any Collateral in its possession or control or in the possession or 
control of any agent or nominee of the Collateral Agent selected by it with reasonable 
care, or any income therefrom or for the preservation of rights against prior parties or any 
other rights pertaining to the Collateral, except as stated in the next succeeding paragraph. 

(b)  Beyond the exercise of reasonable care in the custody thereof and the duty to 
account for monies actually received by it, the Collateral Agent shall have no duty as to 
any Collateral in its possession or control or in the possession or control of any agent or 
bailee or any income thereon or as to preservation of rights against prior parties or any 
other rights pertaining thereto and the Collateral Agent shall not be responsible for filing 
any financing or continuation statements or recording any documents or instruments in 
any public office at any time or times or otherwise perfecting or maintaining the 
perfection of any security interest in the Collateral.  The Collateral Agent shall be 
deemed to have exercised reasonable care in the custody of the Collateral in its 
possession if the Collateral is accorded treatment substantially equal to that which it 
accords its own property and shall not be liable or responsible for any loss or diminution 
in the value of any of the Collateral, by reason of the act or omission of any carrier, 
forwarding agency or other agent or bailee selected by the Collateral Agent with 
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reasonable care.  The Collateral Agent shall not be responsible for the existence, 
genuineness or value of any of the Collateral or for the validity, perfection, priority or 
enforceability of the Liens in any of the Collateral, whether impaired by operation of law 
or by reason of any action or omission to act on its part hereunder, except to the extent 
such action or omission constitutes gross negligence, bad faith or willful misconduct on 
the part of the Collateral Agent, or for the validity or sufficiency of the Collateral or any 
agreement or assignment contained therein, for the validity of the title of the Borrower to 
the Collateral, for insuring the Collateral or for the payment of taxes, charges, 
assessments or Liens upon the Collateral or otherwise as to the maintenance of the 
Collateral. 

9. DUTIES AS LOAN SERVICER. 

   (a) Specific Loan Services/Functions. 

In its capacity as the Servicer, EBF shall: (a) issue payment coupons or monthly 
statements to the Borrower directing Loan repayment to the Lenders or the Servicer; 
(b) issue payoff demands, beneficiary statements and mortgage ratings; (c) demand, 
receive and collect all Loan payments, deposit them by the next business day into the 
Servicer’s trust account and/or facilitate having them paid directly to Lender, in each case 
within 25 days of the date due; (d) issue annual Form 1099 income tax statements to the 
Borrower and Lenders; (e) answer Borrower inquiries, demands and requests; (f) grant 
appropriate payment deferrals, but not of the maturity of the Loan unless approved by the 
Required Lenders; (g) monitor the continued effectiveness and claims on any property 
insurance listed in the Loan escrow instructions; (h) request and receive notices of default 
on senior liens; (i) receive notices of property tax delinquencies, should a tax service be 
ordered through escrow or subsequently; and (j) execute and deliver on Lenders’ behalf
and in Lenders’ name any documents necessary or convenient for the purpose of
maintaining or enforcing the Loan. 

   (b) Protective Advances. 

Upon request of the Servicer, Lenders shall make such advances as approved by the 
Required Lenders to be necessary and prudent to protect and to collect Lenders’ interest
in the Loan.  If any Lender fails to make advances approved by the Required Lenders, the 
other Lenders are authorized to advance the amount the non-paying Lender failed to 
advance and to receive payment in full with interest at 10% per annum before any further 
payments are made to the non-paying Lender and, the non-defaulting Lenders shall also 
have the option, exercisable within 30 days after Lender’s failure to pay, to purchase such
Lender’s interest in the Loan for the outstanding principal balance and any accrued
interest, fees and costs owed to the defaulting Lender, payable within 15 days after the 
election to purchase is made.  The Servicer, in its absolute discretion, may advance its 
own funds to protect the security of the Loan, including advances to cure senior liens, 
property insurance, foreclosure expenses, repair, advertising, litigation expenses and 
similar items, but not Loan payments.  The Servicer shall be reimbursed such advances, 
with interest at the interest rate then payable with respect to the Loan, from the next Loan 
payment, or within 10 days after a written request to Lenders. To secure the Servicer’s
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advances, Lenders hereby irrevocably assign to the Servicer, to the extent of advances 
owed to the Servicer, the first Loan payments received after an advance is made.  A 
defaulting or non-paying Lender will be liable to the remaining Lenders for all damages 
incurred as result of his/her/their failure to act or failure to advance funds including, but 
not limited to, actual attorneys’ fees, court costs and fees, or any damages related to loss
of the security for the Loan. 

   (c) Loan Documents. 

To the extent not maintained by the Collateral Agent, the Servicer shall retain 
custody as agent for Lenders of the original Note and Mortgage. 

   (d) Real Estate Owned. 

The Servicer is also Lenders’ agent (in conjunction with the Collateral Agent) to 
liquidate any real estate acquired by Lenders in foreclosure of the property securing the 
Loan (the “Property”). During the foreclosure process, the Servicer’s servicing fee shall
continue as set forth in Section 12 herein.  Additionally, at the option of Lenders and by 
separate fee agreement to be signed by the parties, the Servicer shall: (i) arrange 
appropriate property insurance; (ii) manage the Property, including arranging 
maintenance and construction, tenant relations, repair and security; (iii) arrange for the 
valuation and resale of the Property, including hiring a Realtor® or broker to list, show 
and sell the Property; and (iv) accept reasonable offers on the Property, at the price and 
terms approved by the Required Lenders and execute all necessary and appropriate 
documentation to carry out the sale.   

   (e) Servicing Fees. 

The Servicer's fee to each Lender to service any Loan shall be up to 3% interest per 
annum on the Investment made by such Lender in the Loan, as such amount may adjust 
from time to time upon making an Investment in the Loan (or upon making Investments 
in any other Loan) in accordance with this Section 10(e).  The Servicer’s fee to a Lender
in respect of its Investment is calculated as follows: 

(i) 0% interest per annum on the Investment if either: (a) the original Investment 
in the Loan equals or exceeds $350,000; or (b) the original amount of the 
Total Investments equals or exceed $1,000,000; or 

(ii) For so long as clause (i) is not applicable, 1% interest per annum on the 
Investment if either: (a) the original Investment in the Loan equals or exceeds 
$200,000; or (b) the original amount of the Total Investments equals or 
exceeds $500,000; or 

(iii) For so long as clauses (i) or (ii) are not applicable, 2% interest per annum on 
the Investment if either: (a) the original Investment in the Loan equals or 
exceeds $100,000 or (b)  the original amount of the Total Investments equals 
or exceeds $250,000; or 
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(iv) For so long as clauses (i), (ii) or (iii) are not applicable, 3% interest per annum 
on the Investment in the Loan.  

The fee is deducted from the interest payment payable by the Borrower under the 
Note.  The Servicer shall be further compensated for work in respect of delinquent 
payments or other default by Borrower by assessing and receiving late charges, and by 
collecting an additional 2% of the principal amount of the Loan of any payments 
(whether interest or late fees) made to Lenders (or for their benefit) after the assessment 
of default interest on the Borrower under the Note that equal or exceed 2% interest per 
annum of the principal amount of the Loan.  Said additional amounts shall only be 
collected if default interest is, in fact, charged to the Borrower.  Lenders shall receive any 
benefit of the default interest rate and late fee payments in excess of the 2% interest per 
annum on the principal amount of the Loan collected by the Servicer. 

(f) Origination Fee. 

 On the Closing Statement of the Loan the Collateral Agent may charge the 
Borrower an origination fee (“Origination Fee”) of up to 5% of the principal amount of
the Loan. If such Origination Fee is collected, the Collateral Agent shall remit to each 
Lender a portion of the Origination Fee attributable to such Lender’s percentage of the
Loan (i.e., its Investment over all Investments in the Loan (the “Relative Percentage”) to
the extent actually collected from the Borrower. Such remittance shall be calculated as 
follows: 

(i) for Loans of $0 to $750,000: 
 
(A) a remittance of 2.5% of the principal of the Loan for a Lender whose 

Relative Percentage is 100%; 
(B) a remittance of 1.5% of the principal of the Loan for Lenders whose 

Relative Percentage is equal to or greater than 50%, but less than 100%; 

(C) a remittance of 0.5% of the principal of the Loan for Lenders whose 
Relative Percentage is equal to or greater than 25%, but less than 50%; 

(ii) for Loans of $750,001 to $1,500,000: 
 
(A) a remittance of 3.0% of the principal of the Loan for Lenders whose 

Relative Percentage is 100%; 
(B) a remittance of 2.0% of the principal of the Loan for Lenders whose 

Relative Percentage is equal to or greater than 50%, but less than 100%; 

(C) a remittance of 1.0% of the principal of the Loan for Lenders whose 
Relative Percentage is equal to or greater than 25%, but less than 50%; 

(iii) for Loans of $1,500,001 and above: 
 
(A) a remittance of 3.5% of the principal of the Loan for Lenders whose 

Relative Percentage is 100%; 
(B) a remittance of 2.5% of the principal of the Loan for Lenders whose 
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Relative Percentage is equal to or greater than 50%, but less than 100%; 

(C) a remittance of 1.5% of the principal of the Loan for Lenders whose 
Relative Percentage is equal to or greater than 25%, but less than 50% of 
the value of the Loan; 

(iv) for all Qualifying Lenders, a 0.5%  of the principal amount of the Loan shall 
be remitted among all Lenders who have committed the Investment within 
seven days after the Investment is made available (each, a “Qualifying 
Lender”) based on each such Qualifying Lender’s Investment to all such 
other Qualifying Lenders’ Investments. 

10. RELIANCE ON WRITINGS. 

Both the Collateral Agent and the Servicer shall be entitled and fully authorized to 
rely and act, and shall be fully protected in relying and acting, upon any writing, 
instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, facsimile, 
telex or other document believed by it to be genuine and correct and to have been signed 
or sent by or on behalf of the proper Person or Persons, and statements of the Borrower 
(including, without limitation, counsel to the Borrower) or the Lenders.  Neither the 
Collateral Agent nor the Servicer shall have any duty to verify or confirm the content of 
any writing, instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, 
facsimile, telex or other document. 
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 11. RESIGNATION AND REMOVAL OF COLLATERAL AGENT AND/OR 

SERVICER. 

  (a) Resignation or Removal. 

Both the Collateral Agent and the Servicer may at any time resign, effective upon 30 
days prior written notice (or such shorter period as may be agreed to by the Required 
Lenders and such party) to the Lenders and the Borrower, and either may be removed for 
or without cause at any time by the Required Lenders, effective upon 30 days’ notice. In
the event of any resignation or removal, the Required Lenders shall have the right to 
appoint a successor Collateral Agent and/or Servicer (which successor Collateral Agent 
and/or Servicer may be one of the Lenders or a financial institution that is engaged in the 
provision of agency services in syndicated commercial loan transactions or a trust 
Borrower that is engaged in the provision of trust services in secured private placement 
transactions), but, if the Required Lenders have not appointed a successor Collateral 
Agent and/or Servicer, as the case may be, within 30 days after the resigning Collateral 
Agent’s and/or Servicer’s giving of notice of resignation or its removal, the retiring
Collateral Agent and/or Servicer, as the case may be, shall, at the expense of the 
Borrower, on behalf of the Lenders, subject to the above provision regarding the identity 
and nature of a permissible successor Collateral Agent and/or Servicer, either appoint a 
successor Collateral Agent and/or Servicer or apply to the appropriate court to make such 
appointment.  Upon the acceptance of any appointment as a Collateral Agent and/or 
Servicer, as the case may be, hereunder by a successor, to be evidenced by the successor 
Collateral Agent’s or Servicer’s, as the case may be, execution and delivery to the 
Borrower, the Lenders and the retiring Collateral Agent and/or Servicer, as the case may 
be, of a counterpart of this Agreement, such successor Collateral Agent and/or Servicer, 
as the case may be, shall thereupon succeed to and become vested with all the rights, 
powers, privileges, duties and obligations of the retiring Collateral Agent and/or Servicer, 
as the case may be, and the retiring Collateral Agent and/or Servicer, as the case may be, 
shall be discharged from any further duties and obligations as Collateral Agent and/or 
Servicer, as the case may be, as appropriate, under this Agreement, the Note and the 
Mortgage.  The payment and indemnity obligations of the Borrower provided for in 
Section 12 shall survive any such removal or resignation in favor of the retiring Collateral 
Agent and/or Servicer, as the case may be, in respect of any matter arising during or after 
its tenure as Collateral Agent and/or Servicer, as the case may be.  For the avoidance of 
doubt, removal hereunder of EBF as the Collateral Agent in no way constitutes a removal 
of EBF as the Servicer and vice versa. 

  (b) Vesting. 

Upon the request of any successor Collateral Agent and/or Servicer, at the expense 
of the Borrower, the Lenders, the Borrower and the predecessor Collateral Agent and/or 
Servicer, as the case may be, shall promptly execute and deliver such instruments, 
conveyances, and assurances reflecting terms consistent with the terms hereof, the 
Mortgage and the Note for the purpose of more fully and certainly vesting and 
confirming in such successor Collateral Agent and/or Servicer, as the case may be, its 
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interest in, and Liens upon, the Collateral and all rights, powers, duties, and obligations 
of the predecessor Collateral Agent and/or Servicer, as the case may be, hereunder and 
under the Mortgage and the Note, and the predecessor Collateral Agent and/or Servicer, 
as the case may be, shall also promptly assign and deliver to the successor Collateral 
Agent and/or Servicer, as the case may be, any Collateral subject to the Liens of the 
Mortgage that may then be in its possession, as applicable. 

  (c) Successors. 

Any entity into which a Collateral Agent or Servicer may be amalgamated or merged, 
or with which it may be consolidated, or any entity resulting from any amalgamation, 
merger or consolidation to which a Collateral Agent or Servicer shall be a party, as a 
whole or substantially as a whole, shall be the successor of such Collateral Agent or 
Servicer hereunder if legally bound hereby as such successor, without the necessity for 
execution or filing of any paper or any further act on the part of any of the parties hereto, 
anything to the contrary contained herein notwithstanding. 

12. FEES TO COLLATERAL AGENT; PAYMENTS; INDEMNITY. 

  (a) Fees. 

In addition to any other fees owed to Servicer or Collateral Agent from either (i) 
Borrower, and paid by Borrower to Servicer or Collateral Agent, or (ii) Lender, and paid 
by Borrower out of amounts otherwise due to Lender, the Lender shall pay to the 
Collateral Agent all fees required to be paid under the Fee Schedule attached hereto as 
Schedule I with respect to this Agreement at the times and in the amounts set forth 
therein.  Any amounts owed by Lender may, at Collateral Agent’s discretion, be paid by
Borrower out of amounts otherwise payable from Borrower to Lender. 

  (b) Payment by the Borrower. 

The Borrower agrees that it will pay all of the Collateral Agent’s and the Servicer’s
fees, as applicable, including those owed by the Lender listed on Schedule I, which shall 
be paid by the Borrower on behalf of the Lender out of amounts otherwise due to the 
Borrower, for its respective services hereunder and will pay or reimburse the Collateral 
Agent and the Servicer upon its request for all of their respective expenses, disbursements 
and advances incurred or made in the administration of their respective duties hereunder 
and under the Note and the Mortgage, as applicable (including, without limitation, 
reasonable legal fees and expenses and the reasonable compensation of all Agent 
Professionals, Agent-Related Persons and other advisers, agents or experts employed or 
retained by the Collateral Agent or the Servicer pursuant to this Agreement).  In addition 
to and without limiting any other protection of the Collateral Agent and/or the Servicer 
hereunder or otherwise by law, the Borrower shall indemnify the Agent-Related Persons 
for any and all liabilities, obligations, losses, damages, penalties, actions, claims, 
demands, judgments, suits, costs, expenses or disbursements of any kind or nature 
whatsoever that may be suffered by, imposed on, incurred by or asserted against any 
Agent-Related Person, whether groundless or otherwise, howsoever arising from or out 
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of, or in any way related to the subject matter of, this Agreement, the Note, the Mortgage 
or any of the Collateral or the performance or enforcement of any of the terms of any 
thereof, including fees and expenses of special counsel; provided that the Borrower shall 
not be liable for any such payment to any Agent-Related Person to the extent the 
obligation to make such payment has been caused by such Agent-Related Person’s own
gross negligence or willful misconduct, as finally determined by a court of competent 
jurisdiction.  All statements from the Collateral Agent, the Servicer or any other Person 
for obligations owing by the Borrower pursuant to the preceding sentence shall be sent to 
the Borrower.  Any amount due under this Section 12(b) and unpaid 10 Business Days 
after request for such payment will bear interest from the expiration of such 10 Business 
Days at a rate per annum equal to two percent (2%) above the rate of interest publicly 
announced by JPMorgan Chase Bank, N.A. from time to time in New York City as its 
prime rate, payable on demand.  If not timely paid by the Borrower, at the Collateral 
Agent’s or the Servicer’s election, all amounts so payable and the interest thereon will be
payable out of any assets in the possession of the Collateral Agent and/or the Servicer 
and any other Collateral in priority to amounts owing to any and all other parties to this 
Agreement. 

  (c) Survival. 

The obligations of the Borrower and the Lenders under this Section 12 shall survive 
the payment in full of all of the other Obligations, the resignation or removal of the 
Collateral Agent and/or the Servicer and the termination of this Agreement. 

13. COLLATERAL AGENT’S AND SERVICER’S FUNDS NOT AT RISK. 

For purposes of clarity, no provision of this Agreement or the Mortgage, and no 
request of any Lender or other Person shall require either the Collateral Agent or the 
Servicer to expend or risk any of its own funds, or to take any legal or other action under 
this Agreement, the Note or the Mortgage which might, in its reasonable judgment, 
involve any expense or any financial or other liability unless the Collateral Agent or the 
Servicer shall be furnished with indemnification acceptable to it, acting reasonably, 
including the advance of funds sufficient in the judgment of the Collateral Agent or the 
Servicer, as applicable, to satisfy such liability, costs and expenses. 

14. INDEPENDENT CREDIT DECISIONS. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Collateral Agent, the Servicer or any other Lender and based upon such documents and 
information as it has deemed appropriate, made its own credit analysis and decision to 
enter into this Agreement.  Each Lender also acknowledges that it will, independently 
and without reliance upon any of the Collateral Agent, the Servicer or any other Lender 
and based upon such documents and information as it shall deem appropriate at the time, 
continue to make its own credit decisions in taking or not taking action under this 
Agreement. 

15. DETERMINATION OF LENDERS; SUBSEQUENT LENDERS BOUND. 
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The Collateral Agent and the Servicer may deem and treat the payee of any 
promissory note or other evidence of indebtedness or obligation relating to any 
Obligation as the owner thereof for all purposes hereof unless and until (i) a written 
notice of the assignment or transfer thereof signed by such payee and (ii) a written 
acknowledgment agreeing to be bound by the terms hereof and such other documents 
required by Section 16(d), each signed by the assignee or transferee, and in form 
reasonably satisfactory to the Collateral Agent and/or the Servicer, shall have been filed 
with the Collateral Agent and/or the Servicer, as applicable.  Any request, authority or 
consent of any Person who at the time of making such request or giving such authority or 
consent is the holder of any such note or other evidence of indebtedness or obligation, 
shall be conclusive and binding on any subsequent holder, transferee or assignee of such 
note or other evidence of indebtedness or obligation and of any note or notes or other 
evidences of indebtedness or obligation issued in exchange therefor. 

16. MISCELLANEOUS. 

   (a) Notices. 

All notices, requests and other communications shall have been duly given and shall 
be effective (a) when delivered by hand, (b) when transmitted via telecopy or email (or 
other facsimile device) with receipt confirmed with respect to telecopy, (c) the Business 
Day next following the day on which the same has been delivered prepaid to a reputable 
national overnight air courier service, or (d) the third Business Day next following the 
day on which the same is sent by certified or registered mail, postage prepaid, in each 
case to the respective parties at the address, telecopy number or email address as 
provided in the immediately succeeding sentence; provided, however, that if any notice is 
delivered on a day other than a Business Day, or after 5:00 P.M. (Eastern time) on any 
Business Day, then such notice shall not be effective until the next Business Day.  For 
purposes hereof, the address of each party hereto and its facsimile number or email 
address (until written notice of a change thereof is delivered to the Collateral Agent, the 
Servicer, the Borrower and each Lender) shall be as set forth in Schedule II hereto, or at 
such other address as such party may specify by written notice to the other parties hereto.  
Notices to any Person that becomes a holder of Obligations after the date hereof shall be 
given to such address or facsimile number or email address of which such Person shall 
have given written notice to the Collateral Agent, the Servicer and the Borrower. 

  (b) Amendments. 

No provision of this Agreement may be amended or waived except by a writing 
signed by the Required Lenders, the Collateral Agent and the Servicer; provided, 
however, that any amendment expanding the obligations or liabilities of the Borrower 
either hereunder or thereunder shall require the Borrower’s consent. 

  (c) Conflicts with Collateral Documents and other Transaction Documents. 

The Collateral Agent, the Servicer and the Lenders agree that, if any provision of 
this Agreement is inconsistent with or contrary to any provisions in the Note or the 
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Mortgage, the provisions of this Agreement shall prevail as between and among the 
Collateral Agent, the Servicer and the Lenders. 

  (d) Successors and Assigns. 

This Agreement shall be binding upon, and inure to the benefit of, the Collateral 
Agent, the Servicer and the Lenders and their respective successors and assigns.  If any 
Lender shall assign or transfer the Obligations owing to it, it shall promptly so notify the 
Collateral Agent and the Servicer in writing.  No Lender which assigns or transfers any 
Obligations owing to it shall assign or transfer its benefits under the Collateral 
Documents without obtaining from the assignee or transferee and delivering to the 
Collateral Agent, the Servicer and the Lenders a joinder agreement and an executed 
acknowledgment of the assignee or transferee agreeing to be bound by the terms hereof to 
the same extent as if it had been a Lender on the date hereof.  Each assignee or transferee 
of any Obligations shall take such Obligations subject to the provisions of this Agreement 
and to any request made, waiver or consent given or other action taken or authorized 
hereunder by each previous holder of such Obligations prior to the receipt by the 
Collateral Agent and the Servicer of written notice of such assignment or transfer; and, 
except as expressly otherwise provided in such notice, the Collateral Agent and/or the 
Servicer shall be entitled to assume conclusively that the assignee or transferee named in 
such notice shall thereafter be vested with all rights and powers as a Lender under this 
Agreement (and the Collateral Agent and the Servicer may conclusively assume that no 
Obligations have been subject to any assignment or transfer other than transfers of which 
the Collateral Agent and the Servicer have received such a notice).  Upon the written 
request of any Lender or the Borrower, the Collateral Agent and the Servicer will provide 
such Lender and the Borrower with copies of any written notices of transfer received 
pursuant hereto. 

  (e) Continuing Effectiveness. 

This Agreement shall continue to be effective among the Collateral Agent, the 
Servicer and the Lenders even though a case or proceeding under any bankruptcy or 
insolvency law or any proceeding in the nature of a receivership, whether or not under 
any insolvency law, shall be instituted with respect to the Borrower or any portion of the 
property or assets of the Borrower, and all actions taken by the Collateral Agent with 
respect to the Collateral or by the Collateral Agent, the Servicer and the Lenders with 
regard to such proceeding shall be determined by the Required Lenders; provided, 
however, that nothing herein shall be interpreted to preclude any Lender from filing a 
proof of claim with respect to its Obligations or from casting its vote, or abstaining from 
voting, for or against confirmation of a plan of reorganization in a case of bankruptcy, 
insolvency or similar law in its sole discretion. 

  (f) Further Assurances. 

Each party and the Borrower agrees to do such further acts and things and to execute 
and deliver such additional agreements, powers and instruments as necessary or as any 
Lender or the Collateral Agent or the Servicer may reasonably request to carry into effect 
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the terms, provisions and purposes of this Agreement or to better assure and confirm unto 
the Collateral Agent or the Servicer or any of the other Lenders their respective rights, 
powers and remedies hereunder. 

  (g) Counterparts. 

This Agreement may be executed in any number of counterparts, all of which taken 
together shall constitute one and the same agreement, and any of the parties hereto may 
execute this Agreement by signing any such counterpart.  Delivery of an executed 
counterpart of a signature page to this Agreement by fax or pdf shall be effective as 
delivery of a manually executed counterpart of this Agreement. 

  (h) Effectiveness. 

This Agreement shall become effective immediately upon execution hereof by the 
Collateral Agent, the Servicer, the Required Lenders and the Borrower, and shall 
continue in full force and effect until 91 days following the date upon which all 
Obligations are irrevocably paid and satisfied in full; provided that, if the Obligations due 
and owing to a Lender have been paid and satisfied in full, then such Lender shall be 
deemed released from this Agreement without any further action being necessary.  Any 
such released Lender shall give the Collateral Agent notice of such release but the failure 
to give such notice shall not affect such release. 

  (i) Governing Law. 

THIS AGREEMENT SHALL BE CONSTRUED AND ENFORCED IN 
ACCORDANCE WITH, AND THE RIGHTS OF THE PARTIES SHALL BE 
GOVERNED BY, THE INTERNAL LAW OF THE STATE OF ILLINOIS, 
EXCLUDING CHOICE-OF-LAW PRINCIPLES OF THE LAW OF SUCH 
STATE THAT WOULD PERMIT THE APPLICATION OF THE LAWS OF A 
JURISDICTION OTHER THAN SUCH STATE. 

  (j) Jurisdiction. 

(i) Each party hereto irrevocably submits to the non-exclusive jurisdiction of 
any Illinois state or federal court sitting in Cook County, Illinois, over any suit, action or 
proceeding arising out of or relating to this Agreement or any of the agreements, 
documents or instruments delivered in connection herewith or therewith.  To the fullest 
extent permitted by applicable law, the parties hereto irrevocably waive and agree not to 
assert, by way of motion, as a defense or otherwise, any claim that it is not subject to the 
jurisdiction of any such court, any objection that it may now or hereafter have to the 
laying of the venue of any such suit, action or proceeding brought in any such court and 
any claim that any such suit, action or proceeding brought in any such court has been 
brought in an inconvenient forum. 

(ii) Nothing in this Section 16(j) shall affect the right that the Collateral Agent, 
the Servicer or any of the Lenders to serve process in any manner permitted by law, or 
limit any right that any party hereto may have to bring proceedings against the Borrower 
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in the courts of any appropriate jurisdiction or to enforce in any lawful manner a 
judgment obtained in one jurisdiction in any other jurisdiction. 

(iii) THE PARTIES HERETO IRREVOCABLY WAIVE ALL RIGHT TO 
TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM 
(WHETHER BASED ON CONTRACT, TORT OR OTHERWISE) ARISING OUT OF 
OR RELATING TO THIS AGREEMENT OR ANY OTHER AGREEMENT, 
DOCUMENT OR INSTRUMENT DELIVERED IN CONNECTION HEREWITH OR 
THEREWITH OR THE ACTIONS OF THE LENDERS, THE COLLATERAL AGENT 
OR THE SERVICER IN THE NEGOTIATION, ADMINISTRATION, 
PERFORMANCE OR ENFORCEMENT HEREOF OR THEREOF. 

  (k) Headings; Sections. 

Headings of Sections of this Agreement have been included herein for convenience 
only and should not be considered in interpreting this Agreement.  Unless stated 
otherwise in this Agreement, references in this Agreement to Sections are references to 
Sections of this Agreement. 

  (l) No Implied Beneficiaries. 

Nothing in this Agreement (except Section 16(b)), expressed or implied, is intended 
or shall be construed to confer upon or give to any Person, other than the Lenders, the 
Collateral Agent and the Servicer, any right, remedy or claim under or by reason of this 
Agreement or any covenant, condition or stipulation herein contained. 

  (m) Severability. 

If any provision of this Agreement shall be held or deemed to be, or shall in fact be, 
inoperative or unenforceable as applied in any particular case in any jurisdiction, or 
because it conflicts with any other provision or provisions hereof or with any constitution 
or statute or rule of public policy, or for any other reason, such circumstance shall not 
have the effect of rendering the provision in question inoperative or unenforceable in any 
other case or circumstance, or rendering any other provision herein contained invalid, 
inoperative or unenforceable to any extent whatsoever.  Upon the determination that any 
term or other provision of this Agreement is invalid, illegal or incapable of being 
enforced, the parties hereto shall negotiate in good faith to modify this Agreement so as 
to give effect to their original intention as closely as possible in an acceptable manner to 
the end that the transactions contemplated hereby are fulfilled to the maximum extent 
possible. 

  (n) Obligations Individual. 

The obligations and representations and warranties of the Collateral Agent, the 
Servicer and each of the Lenders herein are made by each of them individually.  Nothing 
herein contained shall be construed as creating among the Lenders, or among the 
Collateral Agent, the Servicer and the Lenders, a partnership, joint venture or other joint 
association. 
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  (o) No Obligation to Extend Credit. 

No provision of this Agreement shall be construed as obligating the Collateral Agent, 
the Servicer or any Lender to advance any monies or otherwise extend credit to the 
Borrower at any time. 
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  (p) Representations of Parties. 

Each of the Lenders, the Collateral Agent and the Servicer, severally and not jointly, 
represents and warrants to the other parties hereto that such party has all requisite power 
and capacity to execute, deliver and perform this Agreement and that the execution, 
delivery and performance of this Agreement has been duly authorized by all necessary 
action on the part of such party and that this Agreement constitutes the legal, valid and 
binding obligation of such party, enforceable against such party in accordance with its 
terms except as such enforceability may be limited by (i) bankruptcy, insolvency, 
reorganization or similar laws affecting the enforcement of creditors’ rights generally and
(ii) general principles of equity (regardless of whether such enforceability is considered 
in a proceeding in equity or law). 

  (q) Limitation of Liability Due to Forces Beyond Collateral Agent’s or Servicer’s

Control. 

In no event shall the Collateral Agent or the Servicer be responsible or liable for any 
failure or delay in the performance of its obligations hereunder arising out of or caused 
by, directly or indirectly, forces beyond its control, including, without limitation, strikes, 
work stoppages, accidents, acts of war or terrorism, civil or military disturbances, nuclear 
or natural catastrophes or acts of God, and interruptions, loss or malfunctions of utilities, 
communications or computer (software and hardware) services; it being understood that 
the Collateral Agent and the Servicer shall use reasonable efforts which are consistent 
with accepted practices in the banking industry to resume performance as soon as 
practicable under the circumstances.  

[Remainder of page intentionally left blank; next page is signature page.] 
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SCHEDULE I 

COLLATERAL AGENT FEE SCHEDULE 

 

Section 1:  Payouts 

All payouts paid by check.   
 
If Lender requests different method, fees are as follows: 
 

 Wire funds:    $50 
 Overnight check:   $50 
 Direct deposit:   No fee 

 
 
 
Section 2:  Buyouts 
 
If Lender requests principal back prior to Loan’s maturity date (and request granted),
Lender must pay an early liquidation fee equal to:  (i) 12% of the amount being returned 
if the request is made within one year of the date the Loan is funded (the “Origination 
Date”); and (ii) 10% of the amount being returned if the request is made between one and 
two years of the Origination Date. This fee is not intended to be a penalty but is an 
estimate, and indicative, of the actual cost and expenses EBF will incur in conjunction 
with such request.   
 

EBF reserves the right to extend the maturity date on any Loan at the request of the 
Borrower.  At that time, anyone who wishes to not participate in the extension may 
receive a return of their Investment and no fee will be charged in respect thereof .  

 

 

 

 

 

 

 

 

 

DocuSign Envelope ID: 4316D15B-252B-4A63-B5DF-1424AD7F91AA

Ex. 2-6, p. 083

Case: 1:18-cv-05587 Document #: 1217-2 Filed: 03/14/22 Page 179 of 614 PageID #:64377



 

 
. 
25325308.8 

26 

SCHEDULE II 

ADDRESSES FOR NOTICES 

 

If to EquityBuild Finance, LLC, as either Collateral Agent or Servicer: 

     EquityBuild Finance, LLC 
[Address] 5068 West Plano Pkwy. #300 
      Plano, TX 75093 
Attention:  [Elizabeth Kammerer] 
Facsimile:  [___________] 
E-mail:  [elizabeth@equitybuildfinance.com] 
 

If to the Lenders: 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

 

If to the Borrower: 

     EquityBuild, Inc. 
[Address] 1083 N Collier Blvd. #132 
      Marco Island, FL 34145 
Attention:  [Elizabeth Kammerer] 
Facsimile:  [___________] 
E-mail:  [elizabeth@equitybuild.com] 

DocuSign Envelope ID: 4316D15B-252B-4A63-B5DF-1424AD7F91AA

Ex. 2-6, p. 084

Case: 1:18-cv-05587 Document #: 1217-2 Filed: 03/14/22 Page 180 of 614 PageID #:64378



 

 

 

 

 

 

 

 

 

 

 

 

Mail To: 
 

 

 

 

  [The Above Space For Recorder's Use Only]   
 

MORTGAGE 
 

THIS MORTGAGE ("Security Instrument") is given on December 30th, 2014. The mortgagor 
is EquityBuild, Inc. ("Borrower"). 

 

This Security Instrument is given to The Persons Listed on Exhibit A to the Mortgage C/O Hard 
Money Company, LLC whose address is 5068 West Plano Pkwy. #300 Plano, TX 75093 
("Lender"). 

 

Borrower owes Lender the principal sum of Two Million Two Hundred Fifty Thousand and 00/100 
Dollars (U.S. $2,250,000.00). This debt is evidenced by Borrower's note dated the same date as this 
Security Instrument, which provides for a final payment of the full debt, if not paid earlier, due and 
payable January 1st, 2017. This Security Instrument secures to Lender: 
(a) the repayment of the debt evidenced by the Note, with interest, and all renewals, extension and 
modifications; (b) the payment of all other sums, with interest advanced under paragraph 7 to protect 
the security of this Security Instrument; and (c) the performance of Borrower's covenants and 
agreements under this Security Instrument and the Note. For this purpose, Borrower does hereby 
mortgage, grant and convey to Lender the following described property located in COOK County, 
Illinois: 

 

 

PIN: 21-30-400-034-0000 
 

 

which has the address of 7752 S Muskegon Ave. Chicago, IL 60649 ("Property Address"); 
 

TOGETHER WITH all the improvements now or hereafter erected on the property, and all 
easements, rights, appurtenances, rents, royalties, mineral, oil and gas rights and profits, water rights 
and stock and all fixtures now or hereafter a part of the property. All replacements and additions shall 
also be covered by this Security Instrument. All of the foregoing is referred to in this Security 
Instrument as the "Property." 
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BORROWER COVENANTS that Borrower is lawfully seized of the estate hereby conveyed 
and has the right to mortgage, grant and convey the Property and that the Property is 
unencumbered, except for encumbrances of record. Borrower warrants and will defend generally the 
title to the Property against all claims and demands, subject to any encumbrances of record. 

 

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-
uniform covenants with limited variations by jurisdiction to constitute a uniform security instrument 
covering real property. 

 

UNIFORM COVENANT. Borrower and Lender covenant and agree as follows: 
 

1. Payment of Principal and Interest; Prepayment and Late Charges. Borrower shall promptly 
pay when due the principal of and interest on the debt evidenced by the Note and any prepayment 
and late charges due under the Note. 

 

2. Hazard Insurance. Borrower shall keep the improvements now existing or hereafter erected 
on the Property insured against loss by fire, hazards included within the term "extended coverage" 
and any other hazards for which Lender requires insurance. This insurance shall be maintained in the 
amounts and for the periods that Lender requires. The insurance carrier providing the insurance shall 
be chosen by Borrower subject to Lender's approval which shall not be unreasonably withheld. 

 

All insurance policies and renewals shall be acceptable to Lender and shall include a standard 
mortgage clause. Lender shall have the right to hold the policies and renewals. If Lender requires, 
Borrower shall promptly give to Lender all receipts of paid premiums and renewal notices. In the 
event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may 
make proof of loss if not made promptly by Borrower. 

 

Unless Lender and Borrower otherwise agree in writing, insurance proceeds shall be applied 
to restoration and repair of the Property damaged, if the restoration or repair is economically feasible 
and Lender's security is not lessened. If the restoration or repair is not economically feasible or 
Lender's security would be lessened, the insurance proceeds shall be applied to the sums secured 
by this Security Instrument, whether or not then due, with any excess paid to Borrower. If Borrower 
abandons the Property, or does not answer within 30 days a notice from Lender that the insurance 
carrier has offered to settle a claim, then Lender may collect the insurance proceeds. Lender may 
use the proceeds to repair or restore the Property or to pay sums secured by this Security 
Instrument, whether or not then due. The 30-day period will begin when the notice is given. 

 

Unless Lender and Borrower otherwise agree in writing, any application of proceeds to 
principal shall not extend or postpone the due date of the monthly payments referred to in 
paragraphs 1 and 2 or change the amount of the payments. If under paragraph 19 the property is 
acquired by Lender, Borrower's rights to any insurance policies and proceeds resulting from damage 
to the Property prior to the acquisition shall pass to Lender to the extent of sums secured by this 
Security Instrument immediately prior to the acquisition. 

 

3. Preservation and Maintenance of Property; Leaseholds. Borrower shall not destroy, damage 
or substantially change the Property, allow the Property to deteriorate or commit waste. If this 
Security Instrument is on a leasehold, Borrower shall comply with the provisions of the lease, and if 
Borrower acquires fee title to the Property, the leasehold and fee title shall not merge unless Lender 
agrees to the merger in writing. 
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4. Protection of Lender's Rights in the Property; Mortgage Insurance. If Borrower fails to 
perform the covenants and agreements contained in this Security Instrument, or there is a legal 
proceeding that may significantly affect Lender's rights in the Property (such as a proceeding in 
bankruptcy, probate, for condemnation or to enforce laws or regulations), then Lender may do and 
pay for whatever is necessary to protect the value of the Property and Lender's rights in the Property. 
Lender's actions may include paying any sums secured by a lien which has priority over this Security 
Instrument, appearing in court, paying reasonable attorneys' fees, and entering on the Property to 
make repairs. Although Lender may take action under this paragraph 4, Lender does not have to do 
so. 

 

5. Successor and Assigns Bound; Joint and Several Liability; Co-signers. The covenants and 
agreements of this Security Interest shall bind and benefit the successors and assigns of Lender and 
Borrower, subject to the provisions of paragraph 9. Borrower's covenants and agreements shall be 
joint and several. Any Borrower who co-signs this Security Instrument but does not execute the Note: 
(a) is co-signing this Security Instrument only to mortgage, grant and convey the Borrower's interest 
in the Property under the terms of this Security Instrument; (b) is not personally obligated to pay the 
sums secured by this Security Instrument; and (c) agrees that Lender and any other Borrower may 
agree to extend, modify, forebear or make any accommodations with regard to the terms of this 
Security Instrument or the Note without the Borrower's consent. 

 

6. Notices. Any notice to Borrower provided for in this Security Instrument shall be given by 
delivering it or by mailing it by first class mail unless applicable law requires use of another method. 
The notice shall be directed to the Property Address or any other address Borrower designates by 
notice to Lender. Any notice to Lender shall be given by first class mail to Lender's address stated 
herein or any other address Lender designates by notice to Borrower. Any notice provided for in this 
Security Instrument shall be deemed to have been given to Borrower or Lender when given as 
provided in this paragraph. 

 

7. Governing Law; Severability. This Security Instrument shall be governed by federal law and 
the law of jurisdiction in which the Property is located. In the event that any provision or clause of this 
Security Instrument or Note conflicts with applicable law, such conflict shall not affect other provisions 
of this Security Instrument or the Note which can be given effect without the conflicting provision. To 
this end the provisions of this Security Instrument and the Note are declared to be severable. 

 

8. Borrower's Copy. Borrower shall be given one conformed copy of the Note and of this 
Security Instrument. 

 

9. Transfer of the Property or a beneficial Interest in Borrower. If all or any part of the Property 
or any interest in it is sold or transferred (or if a beneficial interest in Borrower is sold or transferred 
and Borrower is not a natural person) without Lender's prior written consent, Lender may, at its 
option, require immediate payment in full of all sums secured by this Security Instrument. However, 
this option shall not be exercised by Lender if exercise is prohibited by federal law as of the date of 
this Security Instrument. 

 

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice 
shall provide a period of not less than 30 days from the date the notice is delivered or mailed within 
which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay these 
sums prior to the expiration of this period, Lender may invoke any remedies permitted by this 
Security Instrument without further notice or demand on Borrower. 
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NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows: 
 

10. Release. Upon payment of all sums secured by this Security Instrument, Lender shall 
release this Security Instrument without charge to Borrower. Borrower shall pay any recordation 
costs. 

11. Assignment of Rents and Leases. As additional security for the payment of the 
Indebtedness, Mortgagor assigns and transfers to Mortgagee, pursuant to 1953 PA 210, as amended 
by 1966 PA 151 (MCLA 554.231 et seq., MSA 26.1137(1) et seq.), all the rents, profits, and income 
under all leases, occupancy agreements, or arrangements upon or affecting the Premises (including 
any extensions or amendments) now in existence or coming into existence during the period this 
Mortgage is in effect. This assignment shall run with the land and be good and valid as against 
Mortgagor and those claiming under or through Mortgagor. This assignment shall continue to be 
operative during foreclosure or any other proceedings to enforce this Mortgage. If a foreclosure sale 
results in a deficiency, this assignment shall stand as security during the redemption period for the 
payment of the deficiency. This assignment is given only as collateral security and shall not be 
construed as obligating Mortgagee to perform any of the covenants or undertakings required to be 
performed by Mortgagor in any leases.In the event of default in any of the terms or covenants of this 
Mortgage, Mortgagee shall be entitled to all of the rights and benefits of MCLA 554.231-.233, MSA 
26.1137(1)-(3), and 1966 PA 151, and Mortgagee shall be entitled to collect the rents and income 
from the Premises, to rent or lease the Premises on the terms that it may deem best, and to maintain 
proceedings to recover rents or possession of the Premises from any tenant or trespasser.Mortgagee 
shall be entitled to enter the Premises for the purpose of delivering notices or other communications 
to the tenants and occupants. Mortgagee shall have no liability to Mortgagor as a result of those acts. 
Mortgagee may deliver all of the notices and communications by ordinary first-class U.S. mail.If 
Mortgagor obstructs Mortgagee in its efforts to collect the rents and income from the Premises or 
unreasonably refuses or neglects to assist Mortgagee in collecting the rent and income, Mortgagee 
shall be entitled to appoint a receiver for the Premises and the income, rents, and profits, with powers 
that the court making the appointment may confer. Mortgagor shall at no time collect advance rent in 
excess of one month under any lease pertaining to the Premises, and Mortgagee shall not be bound 
by any rent prepayment made or received in violation of this paragraph. Mortgagee shall not have 
any obligation to collect rent or to enforce any other obligations of any tenant or occupant of the 
Premises to Mortgagor. No action taken by Mortgagee under this paragraph shall cause Mortgagee 
to become a "mortgagee in possession."  

 

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in 
this Security Instrument and in any rider(s) executed by Borrower and recorded with it. 

 

Signed, sealed and delivered in the presence of: 
 

 

  (SEAL) 
Jerry Cohen, BORROWER 

 

 

 

 

 

 

 

 

  [Space Below This Line For Acknowledgement]   
 

STATE OF FLORIDA, ___________________ County ss: 
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I hereby certify that on this day, before me, an officer duly authorized in the state aforesaid 
and in the county aforesaid to take acknowledgements, personally appeared Jerry Cohen, to me 
known to be the person described in and who executed the foregoing instrument and acknowledged 
that he/she executed the same for the purpose therein expressed. 

 

WITNESS my hand and official seal in the county and state aforesaid this ____ day of 
____________, 20___. 

 

My Commission expires: 
 

{Seal} 
 

Notary Public 
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

among 

HARD MONEY COMPANY, LLC, 

as Collateral Agent and Loan Servicer, 

and 

EACH OF THE LENDERS PARTY HERETO 

DATED AS OF _____________
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

This COLLATERAL AGENCY AND SERVICING AGREEMENT (as amended,  
supplemented or otherwise modified from time to time, this “Agreement ”) is made as of
_____________, by and among (i) Hard Money Company, LLC, a Florida limited 
liability company (in its individual capacity, “HMC”, and in its capacity as collateral 
agent for the Lenders (as defined below), and in its capacity as loan servicer for the 
Lenders, the “Collateral Agent” or the “Servicer”), and (ii) each of the Lenders party 
hereto (together with their respective successors and assigns as beneficiaries of the Note 
(as defined below), the “Lenders”), and is acknowledged, consented and agreed to by 
EquityBuild, Inc., a Florida corporation (the “Company” or the “Borrower”). 

RECITALS 

A.  Reference is made to that certain Note, dated _____________ (as the same from 
time to time hereafter may be amended, restated, supplemented or otherwise modified, 
the “Note”) by the Company in favor of the Lenders, pursuant to which, subject to the 
terms and conditions set forth therein, the Lenders shall make certain loans to the 
Company (the “Loans”). 

B. The Lenders have agreed to make the Loans to the Company, but only upon the 
condition, among others, that the Company grant to the Collateral Agent, for the benefit 
of the Lenders, as security for the Company’s obligations to the Lenders and the 
Collateral Agent under or in respect of the Note and the Mortgage (as defined below), a 
perfected lien on, and security interest in, the Collateral (as defined below). 

C.  The Lenders desire that HMC act as the collateral agent for and on behalf of all 
of the Lenders regarding the Collateral, all as more fully provided herein; and the 
Collateral Agent and the Lenders have entered into this Agreement to, among other 
things, further define the rights, duties, authority and responsibilities of the Collateral 
Agent and the relationship among the Lenders regarding their pari passu interests in the 
Collateral. 

D.  The Lenders also desire to retain HMC as the loan servicer to act as their agent to 
employ commercially reasonable and prudent practices to collect all scheduled payments 
on the Loans, and to protect to the best of the Servicer’s ability, the security for the Loan. 

AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing premises and for other 
good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, HMC and the Lenders agree as follows: 
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1. DEFINED TERMS. 

As used in this Agreement, and unless the context requires a different meaning, the 
following terms have the respective meanings indicated below, all such definitions to be 
equally applicable to the singular and plural forms of the terms defined. 

Actionable Default – means the existence and continuance of any Event of Default 
(as defined in the Note) beyond any grace period in respect thereof provided in the Note 
or the acceleration of the maturity of the Note. 

Affiliate – means, with respect to any specified Person, any other Person that 
directly or indirectly, through one or more intermediaries, has control of, is controlled by, 
or is under common control with, such specified Person. For these purposes, “control” 
means the possession, directly or indirectly, of the power to direct or cause the direction 
of the management of any Person, whether through the ownership of voting securities, by 
contract or otherwise. 

Agent Professionals – means attorneys, legal counsel, accountants, appraisers, 
business valuation experts, environmental engineers, turnaround consultants, or other 
professionals or experts at any time retained by HMC in the discharge of its duties 
hereunder or under any of the Collateral Documents. 

Agent-Related Persons – means HMC, in its capacity as Collateral Agent or 
Servicer, and any successor collateral agent or loan servicer, and any co-agents or 
separate agents appointed pursuant to Section 5, together with their respective Affiliates, 
and the officers, directors, employees, representatives, agents and Agent Professionals of 
such Persons and Affiliates.  

Agreement – has the meaning specified for such term in the Preamble hereto. 

Business Day – means a day (i) other than Saturday or Sunday and (ii) on which 
commercial banks are open for business in New York, New York. 

Collateral – has the meaning specified for such term in Mortgage.  

Collateral Agent – has the meaning specified for such term in the Preamble hereto. 

Collateral Documents – means the Mortgage and any other document now or 
hereafter evidencing a security interest, lien or other encumbrance granted to secure the 
obligations payable under the Note or any guarantee thereof.   

Company – has the meaning specified for such term in the Preamble hereto. 

Enforcement Notice – means a written notice given by the Required Lenders to the 
Collateral Agent stating that an Actionable Default exists. 

HMC– has the meaning specified for such term in the Preamble hereto. 
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Lenders – has the meaning specified for such term in the Preamble hereto. 

Liens – means any pledges, liens, claims, encumbrances or security interests. 

Mortgage – has the meaning specified for such term in Note. 

Obligations – means and includes all present and future indebtedness, obligations 
and liabilities of every kind and nature of the Company from time to time owed to any 
Lender under the Note arising from, evidenced by or relating to the Note or the Mortgage. 

Note – has the meaning specified for such term in Recital A hereto. 

Person – means any individual, partnership, corporation, limited liability company, 
unincorporated organization or association, trust or other entity. 

Required Lenders – means the Lenders acting by a majority of principal advanced 
by the Lenders under the Note. 

Servicer – has the meaning specified in the Preamble hereto. 

2. APPOINTMENTS; IRREVOCABLE DELEGATION OF AUTHORITY. 

  (a) Appointment as Collateral Agent and Loan Servicer. 

The Lenders hereby appoint and designate HMC as collateral agent on their behalf 
hereunder and under the Mortgage.  The Lenders hereby also appoint and designate HMC 
as the loan servicer with respect to the Loans.  HMC hereby accepts such appointments 
on the terms and conditions set forth herein and acknowledges that it holds the Collateral 
and acts under the Mortgage as agent for and on behalf of the Lenders.  The Lenders 
hereby authorize and direct the Collateral Agent to (a) enter into the Mortgage and the 
Note for and on behalf of and for the benefit of the Lenders in accordance with the terms 
hereof and thereof, (b) exercise such rights and powers under this Agreement, the Note or 
the Mortgage as the case may be, as are specifically granted or delegated to the Collateral 
Agent by the terms hereof and thereof, together with such other rights and powers as are 
reasonably incidental thereto or as are customarily and typically exercised by agents 
performing duties similar to the duties of the Collateral Agent hereunder and under the 
Collateral Documents, subject, however, to any express limitations set forth herein or in 
the Mortgage, and (c) perform the obligations of the Collateral Agent thereunder.  The 
Lenders hereby agree to be bound by the provisions of the Mortgage and the Note.  The 
duties of the Collateral Agent and the Servicer shall be deemed ministerial and 
administrative in nature, and neither the Collateral Agent nor the Servicer shall have, by 
reason of this Agreement or either of the Mortgage or the Note, a fiduciary relationship 
with any Lender and/or any Affiliate thereof. 

  (b) Irrevocable Delegation of Authority. 

Each Lender does hereby irrevocably delegate to the Collateral Agent all of each 
such Lender’s rights and powers under the Note and the Mortgage and agrees for the 
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benefit of the Collateral Agent and the other Lenders not to exercise any right or power of 
such Lender under the Note or the Mortgage. 

3. LIMITATIONS ON DUTIES AND ACTIONS OF COLLATERAL AGENT AND 
THE SERVICER. 

Neither the Collateral Agent nor the Servicer shall have any duties or responsibilities 
except those expressly set forth in this Agreement and the Mortgage.  Neither the 
Collateral Agent nor the Servicer shall be liable for any action taken or omitted by it, or 
any action suffered by it to be taken or omitted, excepting only its own gross negligence 
or willful misconduct, as finally determined by a court of competent jurisdiction.  IN 
THE ABSENCE OF WRITTEN INSTRUCTIONS FROM THE REQUIRED LENDERS, 
NEITHER THE COLLATERAL AGENT NOR THE SERVICER SHALL FORECLOSE 
UPON ANY LIEN WITH RESPECT TO ANY OF THE COLLATERAL OR TAKE 
ANY OTHER ACTION WITH RESPECT TO THE COLLATERAL OR ANY PART 
THEREOF. 

4. RECOURSE THROUGH COLLATERAL AGENT; SHARING OF 
COLLATERAL. 

  (a) Recourse Through Collateral Agent. 

Each of the Lenders acknowledges and agrees that (i) it shall only have recourse to 
the Collateral through the Collateral Agent and that it shall have no independent recourse 
to the Collateral and (ii) the Collateral Agent shall have no obligation to, and shall not, 
take any action hereunder or under the Mortgage except upon written instructions from 
the Required Lenders in accordance with Section 6(a). 

  (b) Sharing of Collateral. 

No Lender shall contest the validity, perfection, priority or enforceability of, or seek 
to avoid, any Lien securing any Obligation, and each party hereby agrees to cooperate, at 
no cost to the Collateral Agent, in the defense of any action contesting the validity, 
perfection, priority or enforceability of any such Lien.  No Lender shall have the right to 
obtain any of the Collateral or the benefit of any Lien on any property of the Company 
solely in respect of Obligations owing to such Lender or any group of Lenders comprised 
of less than all the Lenders. 

5. CO-AGENTS; COLLATERAL AGENT’S AND SERVICER’S USE OF 
PROFESSIONALS. 

  (a) Co-Agents. 

Each of the Collateral Agent and the Servicer shall have power to appoint one or 
more Persons to act as a co-agent or co-agents, jointly with the Collateral Agent and/or 
the Servicer, or to act as a separate agent or separate agents, with respect to all or any part 
of the Collateral or to enforce the Lender’s rights under the Note, and to vest in such 
Person or Persons, in such capacity, such rights, powers, duties and obligations of the 
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Collateral Agent and/or the Servicer, with the consent of the Required Lenders (such 
consent not to be unreasonably withheld or delayed), in any case only as may be 
necessary or desirable for the purpose of meeting any legal requirements of any 
jurisdiction in which any part of the Collateral may at the time be located.  Absent any 
specific agreement to the contrary, any co-agent or co-agents or separate agent or 
separate agents so appointed shall, to the extent applicable, have the rights, powers, 
obligations and duties of the Collateral Agent and/or the Servicer hereunder.  Neither the 
Collateral Agent nor the Servicer shall be responsible for the negligence, default or 
misconduct of any such co-agent or separate agent selected by it with reasonable care nor 
for any fees or expenses of such co-agent or separate agent. 

   (b) Agent Professionals. 

The Collateral Agent and the Servicer may employ one or more Agent Professionals 
to advise or assist it from time to time, but shall not be responsible for the negligence, 
default or misconduct of any such Agent Professionals selected by it with reasonable care.  
The Collateral Agent and the Servicer shall be entitled to rely on the advice and 
statements of Agent Professionals so selected.  The Company shall pay reasonable 
remuneration for all services performed by Agent Professionals for the Collateral Agent 
and the Servicer in the discharge of its duties hereunder and under the Collateral 
Documents in accordance with Section 11(b) hereof. 

6. INSTRUCTIONS FROM LENDERS; ENFORCEMENT NOTICE. 

   (a) Instructions from Lenders. 

Unless otherwise excused as provided herein, both the Collateral Agent and the 
Servicer shall act on all written instructions received from the Required Lenders, with 
respect to any action to be taken or not to be taken in connection with this Agreement, the 
Mortgage or the Note, including, without limitation, actions to be taken in connection 
with an insolvency proceeding in respect of the Company; provided, however, that the 
Collateral Agent shall act only on written instructions from all Lenders with respect to the 
amendment or termination of the Mortgage, or, except as provided in the Mortgage, any 
Lien on property of the Company granted under the Mortgage.  If either the Collateral 
Agent or the Servicer shall request instructions from the Lenders with respect to taking 
any particular action in connection with this Agreement, the Mortgage, the Note or any 
such Lien, the Collateral Agent and the Servicer shall be entitled to refrain from taking 
such particular action unless and until it shall have received written instructions from the 
Required Lenders (in which event it shall be required to act in accordance with such 
written instructions unless otherwise excused as provided herein), and neither the 
Collateral Agent nor the Servicer shall incur any liability to any Person for so refraining.  
Without limiting the foregoing, no Lender shall have any right of action whatsoever 
against the Collateral Agent or the Servicer as a result of the Collateral Agent or the 
Servicer taking or not taking any action hereunder or pursuant to or in accordance with 
the written instructions of such Required Lenders, except for the Collateral Agent’s or the 
Servicer’s own gross negligence or wilful misconduct in connection with any action 
taken or not taken by it, as finally determined by a court of competent jurisdiction.  
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Notwithstanding anything to the contrary contained in this Agreement or any of the 
Collateral Documents, (i) the failure of the Collateral Agent or the Servicer to take any 
action shall not constitute gross negligence or wilful misconduct by the Collateral Agent 
or the Servicer hereunder (A) following a request by the Collateral Agent or the Servicer 
for the Required Lenders’ consent to such action and the failure of the Required Lenders 
to respond to such request or (B) in the absence of written instructions from the Required 
Lenders and (ii) neither the Collateral Agent nor the Servicer shall be required to take any 
action that is, in its opinion (which may be, but is not required to be, based on the advice 
of legal counsel), contrary to applicable law or the Note or the Mortgage or that would, in 
its reasonable opinion, subject it or any Agent-Related Persons to liability or that would 
require it to expend or risk its own funds. 

  (b) Enforcement Notices. 

The Collateral Agent shall, as soon as practicable but in any event, if applicable, 
within ten (10) Business Days following receipt thereof, furnish to each of the Lenders: 

(i) a copy of each Enforcement Notice received by the Collateral Agent; 

(ii) a copy of each certificate or other written notice received by the Collateral 
Agent rescinding or withdrawing an Enforcement Notice; 

(iii) a copy of any written notice or other written communication given or 
received by the Collateral Agent under the Note or the Mortgage; and 

(iv) such other written notices required by the terms of this Agreement to be 
furnished by or to the Collateral Agent. 

Any Enforcement Notice shall be deemed to have been given when actually received 
by the Collateral Agent and to have been rescinded or withdrawn when the Collateral 
Agent has actually received from the notifying party a written notice rescinding or 
withdrawing such Enforcement Notice.  Any Enforcement Notice shall be deemed to be 
outstanding and in effect at all times after such notice has been given until such time, if 
any, as such notice has been rescinded or withdrawn. 

7. NO RESPONSIBILITY OF COLLATERAL AGENT OR SERVICER FOR 
CERTAIN MATTERS. 

Neither the Collateral Agent nor the Servicer shall be responsible in any manner 
whatsoever for the correctness of any recitals, statements, information, representations or 
warranties contained herein or in the Mortgage except for those made by it herein.   
Neither the Collateral Agent nor the Servicer makes any representation or warranty as to, 
and is not responsible in any way for: (i) the description, value, location, existence, or 
condition of any Collateral; (ii) the financial condition of the Company or the title of the 
Company to any of the Collateral; (iii) the sufficiency of the security afforded by this 
Agreement, the Note or the Mortgage or whether registration in respect thereof has been 
properly effected or maintained; (iv) the validity, genuineness, correctness, perfection, or 
priority of any Lien with respect to the Collateral; (v) other than in respect of itself as to 
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the Collateral Agent’s and the Servicer’s representations in Section 15(p) hereof, the 
validity, proper execution, enforceability, legality, or sufficiency of this Agreement, the 
Note, the Mortgage or any instrument deposited with the Collateral Agent or the Servicer; 
(vi) the identity, authority or right of any Lender executing any document; or (vii) the 
filing or renewal of any registration of the Mortgage or any public filing required under 
applicable law to perfect any of the Collateral Agent’s Liens, for the benefit of the
Lenders, in any of the Collateral.  Neither the Collateral Agent nor the Servicer shall be 
required to ascertain or inquire as to the performance by the Company of any of its 
covenants or obligations hereunder or under the Mortgage or the Note.  In no event shall 
either the Collateral Agent or the Servicer be responsible or liable for special, indirect, or 
consequential loss or damage of any kind whatsoever (including, but not limited to, loss 
of profit) irrespective of whether the Collateral Agent or the Servicer has been advised of 
the likelihood of such loss or damage and regardless of the form of action. 

8. LIMITED DUTIES OF COLLATERAL AGENT REGARDING 
COLLATERAL; FURTHER ACTS WITH RESPECT TO COLLATERAL. 

(a)  The Collateral Agent shall not be responsible for insuring any of the Collateral 
or for the payment of taxes, charges, fines, levies, assessments or for ensuring or 
protecting the validity, genuineness, correctness, perfection, or priority of any Lien upon 
any of the Collateral, and shall be indemnified therefor as provided in Section 12.  
Furthermore, the Collateral Agent shall not be responsible for the maintenance or 
safeguarding of any Collateral, except as provided in the immediately following sentence 
when the Collateral Agent has actual possession of any Collateral.  The Collateral Agent 
shall not have any duty to any of the Lenders with respect to any Collateral, including, 
without limitation, any Collateral in its possession or control or in the possession or 
control of any agent or nominee of the Collateral Agent selected by it with reasonable 
care, or any income therefrom or for the preservation of rights against prior parties or any 
other rights pertaining to the Collateral, except as stated in the next succeeding paragraph. 

(b)  Beyond the exercise of reasonable care in the custody thereof and the duty to 
account for monies actually received by it, the Collateral Agent shall have no duty as to 
any Collateral in its possession or control or in the possession or control of any agent or 
bailee or any income thereon or as to preservation of rights against prior parties or any 
other rights pertaining thereto and the Collateral Agent shall not be responsible for filing 
any financing or continuation statements or recording any documents or instruments in 
any public office at any time or times or otherwise perfecting or maintaining the 
perfection of any security interest in the Collateral.  The Collateral Agent shall be 
deemed to have exercised reasonable care in the custody of the Collateral in its 
possession if the Collateral is accorded treatment substantially equal to that which it 
accords its own property and shall not be liable or responsible for any loss or diminution 
in the value of any of the Collateral, by reason of the act or omission of any carrier, 
forwarding agency or other agent or bailee selected by the Collateral Agent with 
reasonable care.  The Collateral Agent shall not be responsible for the existence, 
genuineness or value of any of the Collateral or for the validity, perfection, priority or 
enforceability of the Liens in any of the Collateral, whether impaired by operation of law 
or by reason of any action or omission to act on its part hereunder, except to the extent 
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such action or omission constitutes gross negligence, bad faith or willful misconduct on 
the part of the Collateral Agent, or for the validity or sufficiency of the Collateral or any 
agreement or assignment contained therein, for the validity of the title of the Company to 
the Collateral, for insuring the Collateral or for the payment of taxes, charges, 
assessments or Liens upon the Collateral or otherwise as to the maintenance of the 
Collateral. 

9. DUTIES AS LOAN SERVICER. 

   (a) Specific Loan Services/Functions. 

In its capacity as the Servicer, HMC shall: (a) issue payment coupons or monthly 
statements to the Borrower directing Loan repayment to the Lenders or the Servicer; 
(b) issue payoff demands, beneficiary statements and mortgage ratings; (c) demand, 
receive and collect all Loan payments, deposit them by the next business day into the 
Servicer’s trust account and/or facilitate having them paid directly to Lender, in each case 
within 25 days of the date due; (d) issue annual Form 1099 income tax statements to the 
Borrower and Lenders; (e) answer Borrower inquiries, demands and requests; (f) grant 
appropriate payment deferrals, but not of the maturity of the Loan unless approved by the 
Required Lenders; (g) monitor the continued effectiveness and claims on any property 
insurance listed in the Loan escrow instructions; (h) request and receive notices of default 
on senior liens; (i) receive notices of property tax delinquencies, should a tax service be 
ordered through escrow or subsequently; and (j) execute and deliver on Lenders’ behalf
and in Lenders’ name any documents necessary or convenient for the purpose of 
maintaining or enforcing the Loan. 

   (b) Protective Advances. 

Upon request of the Servicer, Lenders shall make such advances as approved by the 
Required Lenders to be necessary and prudent to protect and to collect Lenders’ interest 
in the Loan.  If any Lender fails to make advances approved by the Required Lenders, the 
other Lenders are authorized to advance the amount the non-paying Lender failed to 
advance and to receive payment in full with interest at 10% per annum before any further 
payments are made to the non-paying Lender and, the non-defaulting Lenders shall also 
have the option, exercisable within 30 days after Lender’s failure to pay, to purchase such 
Lender’s interest in the Loan for the outstanding principal balance and any accrued
interest, fees and costs owed to the defaulting Lender, payable within 15 days after the 
election to purchase is made.  The Servicer, in its absolute discretion, may advance its 
own funds to protect the security of the Loan, including advances to cure senior liens, 
property insurance, foreclosure expenses, repair, advertising, litigation expenses and 
similar items, but not Loan payments.  The Servicer shall be reimbursed such advances, 
with interest at the interest rate then payable with respect to the Loan, from the next Loan 
payment, or within 10 days after a written request to Lenders.  To secure the Servicer’s
advances, Lenders hereby irrevocably assign to the Servicer, to the extent of advances 
owed to the Servicer, the first Loan payments received after an advance is made.  A 
defaulting or non-paying Lender will be liable to the remaining Lenders for all damages 
incurred as result of his/her/their failure to act or failure to advance funds including, but 
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not limited to, actual attorneys’ fees, court costs and fees, or any damages related to loss
of the security for the Loan. 

   (c) Loan Documents. 

To the extent not maintained by the Collateral Agent, the Servicer shall retain 
custody as agent for Lenders of the original Note and Mortgage. 

   (d) Real Estate Owned. 

The Servicer is also Lenders’ agent (in conjunction with the Collateral Agent) to 
liquidate any real estate acquired by Lenders in foreclosure of the property securing the 
Loan (the “Property”).  During the foreclosure process, the Servicer’s servicing fee shall
continue as set forth in Section 12 herein.  Additionally, at the option of Lenders and by 
separate fee agreement to be signed by the parties, the Servicer shall: (i) arrange 
appropriate property insurance; (ii) manage the Property, including arranging 
maintenance and construction, tenant relations, repair and security; (iii) arrange for the 
valuation and resale of the Property, including hiring a Realtor® or broker to list, show 
and sell the Property; and (iv) accept reasonable offers on the Property, at the price and 
terms approved by the Required Lenders and execute all necessary and appropriate 
documentation to carry out the sale.   

   (e) Servicing Fees. 

The Servicer's fee to service any Loan shall be up to 3% of the principal amount 
thereof.  The fee is included in the interest rate payable by the Borrower under the Note 
and is not charged to the Lenders.  The Servicer shall be further compensated for work in 
respect of delinquent payments or other default by Borrower by assessing and receiving 
late charges, and by collecting an additional 2% of any payments (whether interest or late 
fees) made to Lenders (or for their benefit) after the assessment of default interest on the 
Borrower under the Note.  Said additional amounts shall only be collected if default 
interest is, in fact, charged to the Borrower.  Lenders shall receive any benefit of the 
default interest rate and late fee payments in excess of the 2% collected by the Servicer. 

10. RELIANCE ON WRITINGS. 

Both the Collateral Agent and the Servicer shall be entitled and fully authorized to 
rely and act, and shall be fully protected in relying and acting, upon any writing, 
instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, facsimile, 
telex or other document believed by it to be genuine and correct and to have been signed 
or sent by or on behalf of the proper Person or Persons, and statements of the Company 
(including, without limitation, counsel to the Company) or the Lenders.  Neither the 
Collateral Agent nor the Servicer shall have any duty to verify or confirm the content of 
any writing, instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, 
facsimile, telex or other document. 
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 11. RESIGNATION AND REMOVAL OF COLLATERAL AGENT AND/OR 

SERVICER. 

  (a) Resignation or Removal. 

Both the Collateral Agent and the Servicer may at any time resign, effective upon 30 
days prior written notice (or such shorter period as may be agreed to by the Required 
Lenders and such party) to the Lenders and the Company, and either may be removed for 
or without cause at any time by the Required Lenders, effective upon 30 days notice.  In 
the event of any resignation or removal, the Required Lenders shall have the right to 
appoint a successor Collateral Agent and/or Servicer (which successor Collateral Agent 
and/or Servicer may be one of the Lenders or a financial institution that is engaged in the 
provision of agency services in syndicated commercial loan transactions or a trust 
company that is engaged in the provision of trust services in secured private placement 
transactions), but, if the Required Lenders have not appointed a successor Collateral 
Agent and/or Servicer, as the case may be, within 30 days after the resigning Collateral 
Agent’s and/or Servicer’s giving of notice of resignation or its removal, the retiring 
Collateral Agent and/or Servicer, as the case may be, shall, at the expense of the 
Company, on behalf of the Lenders, subject to the above provision regarding the identity 
and nature of a permissible successor Collateral Agent and/or Servicer, either appoint a 
successor Collateral Agent and/or Servicer or apply to the appropriate court to make such 
appointment.  Upon the acceptance of any appointment as a Collateral Agent and/or 
Servicer, as the case may be, hereunder by a successor, to be evidenced by the successor 
Collateral Agent’s or Servicer’s, as the case may be, execution and delivery to the 
Company, the Lenders and the retiring Collateral Agent and/or Servicer, as the case may 
be, of a counterpart of this Agreement, such successor Collateral Agent and/or Servicer, 
as the case may be, shall thereupon succeed to and become vested with all the rights, 
powers, privileges, duties and obligations of the retiring Collateral Agent and/or Servicer, 
as the case may be, and the retiring Collateral Agent and/or Servicer, as the case may be, 
shall be discharged from any further duties and obligations as Collateral Agent and/or 
Servicer, as the case may be, as appropriate, under this Agreement, the Note and the 
Mortgage.  The payment and indemnity obligations of the Company provided for in 
Section 12 shall survive any such removal or resignation in favor of the retiring Collateral 
Agent and/or Servicer, as the case may be, in respect of any matter arising during or after 
its tenure as Collateral Agent and/or Servicer, as the case may be.  For the avoidance of 
doubt, removal hereunder of HMC as the Collateral Agent in no way constitutes a 
removal of HMC as the Servicer and vice versa. 

  (b) Vesting. 

Upon the request of any successor Collateral Agent and/or Servicer, at the expense 
of the Company, the Lenders, the Company and the predecessor Collateral Agent and/or 
Servicer, as the case may be, shall promptly execute and deliver such instruments, 
conveyances, and assurances reflecting terms consistent with the terms hereof, the 
Mortgage and the Note for the purpose of more fully and certainly vesting and 
confirming in such successor Collateral Agent and/or Servicer, as the case may be, its 
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interest in, and Liens upon, the Collateral and all rights, powers, duties, and obligations 
of the predecessor Collateral Agent and/or Servicer, as the case may be, hereunder and 
under the Mortgage and the Note, and the predecessor Collateral Agent and/or Servicer, 
as the case may be, shall also promptly assign and deliver to the successor Collateral 
Agent and/or Servicer, as the case may be, any Collateral subject to the Liens of the 
Mortgage that may then be in its possession, as applicable. 

  (c) Successors. 

Any entity into which a Collateral Agent or Servicer may be amalgamated or merged, 
or with which it may be consolidated, or any entity resulting from any amalgamation, 
merger or consolidation to which a Collateral Agent or Servicer shall be a party, as a 
whole or substantially as a whole, shall be the successor of such Collateral Agent or 
Servicer hereunder if legally bound hereby as such successor, without the necessity for 
execution or filing of any paper or any further act on the part of any of the parties hereto, 
anything to the contrary contained herein notwithstanding. 

12. FEES TO COLLATERAL AGENT; PAYMENTS; INDEMNITY. 

  (a) Fees. 

The Company shall pay all fees required to be paid to the Collateral Agent under the 
Fee Schedule attached hereto as Schedule I with respect to this Agreement at the times 
and in the amounts set forth therein. 

  (b) Payment by the Company. 

The Company agrees that it will pay all of the Collateral Agent’s and the Servicer’s
fees, as applicable, for its respective services hereunder and will pay or reimburse the 
Collateral Agent and the Servicer upon its request for all of their respective expenses, 
disbursements and advances incurred or made in the administration of their respective 
duties hereunder and under the Note and the Mortgage, as applicable (including, without 
limitation, reasonable legal fees and expenses and the reasonable compensation of all 
Agent Professionals, Agent-Related Persons and other advisers, agents or experts 
employed or retained by the Collateral Agent or the Servicer pursuant to this Agreement).  
In addition to and without limiting any other protection of the Collateral Agent and/or the 
Servicer hereunder or otherwise by law, the Company shall indemnify the Agent-Related 
Persons for any and all liabilities, obligations, losses, damages, penalties, actions, claims, 
demands, judgments, suits, costs, expenses or disbursements of any kind or nature 
whatsoever that may be suffered by, imposed on, incurred by or asserted against any 
Agent-Related Person, whether groundless or otherwise, howsoever arising from or out 
of, or in any way related to the subject matter of, this Agreement, the Note, the Mortgage 
or any of the Collateral or the performance or enforcement of any of the terms of any 
thereof, including fees and expenses of special counsel; provided that the Company shall 
not be liable for any such payment to any Agent-Related Person to the extent the 
obligation to make such payment has been caused by such Agent-Related Person’s own
gross negligence or wilful misconduct, as finally determined by a court of competent 
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jurisdiction.  All statements from the Collateral Agent, the Servicer or any other Person 
for obligations owing by the Company pursuant to the preceding sentence shall be sent to 
the Company.  Any amount due under this Section 12(b) and unpaid 10 Business Days 
after request for such payment will bear interest from the expiration of such 10 Business 
Days at a rate per annum equal to two percent (2%) above the rate of interest publicly 
announced by JPMorgan Chase Bank, N.A. from time to time in New York City as its 
prime rate, payable on demand.  If not timely paid by the Company, at the Collateral 
Agent’s or the Servicer’s election, all amounts so payable and the interest thereon will be 
payable out of any assets in the possession of the Collateral Agent and/or the Servicer 
and any other Collateral in priority to amounts owing to any and all other parties to this 
Agreement. 

  (c) Survival. 

The obligations of the Company under this Section 12 shall survive the payment in 
full of all of the other Obligations, the resignation or removal of the Collateral Agent 
and/or the Servicer and the termination of this Agreement. 

13. COLLATERAL AGENT’S AND SERVICER’S FUNDS NOT AT RISK. 

For purposes of clarity, no provision of this Agreement or the Mortgage, and no 
request of any Lender or other Person shall require either the Collateral Agent or the 
Servicer to expend or risk any of its own funds, or to take any legal or other action under 
this Agreement, the Note or the Mortgage which might, in its reasonable judgment, 
involve any expense or any financial or other liability unless the Collateral Agent or the 
Servicer shall be furnished with indemnification acceptable to it, acting reasonably, 
including the advance of funds sufficient in the judgment of the Collateral Agent or the 
Servicer, as applicable, to satisfy such liability, costs and expenses. 

14. INDEPENDENT CREDIT DECISIONS. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Collateral Agent, the Servicer or any other Lender and based upon such documents and 
information as it has deemed appropriate, made its own credit analysis and decision to 
enter into this Agreement.  Each Lender also acknowledges that it will, independently 
and without reliance upon any of the Collateral Agent, the Servicer or any other Lender 
and based upon such documents and information as it shall deem appropriate at the time, 
continue to make its own credit decisions in taking or not taking action under this 
Agreement. 

15. DETERMINATION OF LENDERS; SUBSEQUENT LENDERS BOUND. 

The Collateral Agent and the Servicer may deem and treat the payee of any 
promissory note or other evidence of indebtedness or obligation relating to any 
Obligation as the owner thereof for all purposes hereof unless and until (i) a written 
notice of the assignment or transfer thereof signed by such payee and (ii) a written 
acknowledgment agreeing to be bound by the terms hereof and such other documents 
required by Section 16(d), each signed by the assignee or transferee, and in form 
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reasonably satisfactory to the Collateral Agent and/or the Servicer, shall have been filed 
with the Collateral Agent and/or the Servicer, as applicable.  Any request, authority or 
consent of any Person who at the time of making such request or giving such authority or 
consent is the holder of any such note or other evidence of indebtedness or obligation, 
shall be conclusive and binding on any subsequent holder, transferee or assignee of such 
note or other evidence of indebtedness or obligation and of any note or notes or other 
evidences of indebtedness or obligation issued in exchange therefor. 

16. MISCELLANEOUS. 

   (a) Notices. 

All notices, requests and other communications shall have been duly given and shall 
be effective (a) when delivered by hand, (b) when transmitted via telecopy or email (or 
other facsimile device) with receipt confirmed with respect to telecopy, (c) the Business 
Day next following the day on which the same has been delivered prepaid to a reputable 
national overnight air courier service, or (d) the third Business Day next following the 
day on which the same is sent by certified or registered mail, postage prepaid, in each 
case to the respective parties at the address, telecopy number or email address as 
provided in the immediately succeeding sentence; provided, however, that if any notice is 
delivered on a day other than a Business Day, or after 5:00 P.M. (Eastern time) on any 
Business Day, then such notice shall not be effective until the next Business Day.  For 
purposes hereof, the address of each party hereto and its facsimile number or email 
address (until written notice of a change thereof is delivered to the Collateral Agent, the 
Servicer, the Company and each Lender) shall be as set forth in Schedule II hereto, or at 
such other address as such party may specify by written notice to the other parties hereto.  
Notices to any Person that becomes a holder of Obligations after the date hereof shall be 
given to such address or facsimile number or email address of which such Person shall 
have given written notice to the Collateral Agent, the Servicer and the Company. 

  (b) Amendments. 

No provision of this Agreement may be amended or waived except by a writing 
signed by the Required Lenders, the Collateral Agent and the Servicer; provided, 
however, that any amendment expanding the obligations or liabilities of the Company 
either hereunder or thereunder shall require the Company’s consent. 

  (c) Conflicts with Collateral Documents and other Transaction Documents. 

The Collateral Agent, the Servicer and the Lenders agree that, if any provision of 
this Agreement is inconsistent with or contrary to any provisions in the Note or the 
Mortgage, the provisions of this Agreement shall prevail as between and among the 
Collateral Agent, the Servicer and the Lenders. 

  (d) Successors and Assigns. 

This Agreement shall be binding upon, and inure to the benefit of, the Collateral 
Agent, the Servicer and the Lenders and their respective successors and assigns.  If any 
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Lender shall assign or transfer the Obligations owing to it, it shall promptly so notify the 
Collateral Agent and the Servicer in writing.  No Lender which assigns or transfers any 
Obligations owing to it shall assign or transfer its benefits under the Collateral 
Documents without obtaining from the assignee or transferee and delivering to the 
Collateral Agent, the Servicer and the Lenders a joinder agreement and an executed 
acknowledgment of the assignee or transferee agreeing to be bound by the terms hereof to 
the same extent as if it had been a Lender on the date hereof.  Each assignee or transferee 
of any Obligations shall take such Obligations subject to the provisions of this Agreement 
and to any request made, waiver or consent given or other action taken or authorized 
hereunder by each previous holder of such Obligations prior to the receipt by the 
Collateral Agent and the Servicer of written notice of such assignment or transfer; and, 
except as expressly otherwise provided in such notice, the Collateral Agent and/or the 
Servicer shall be entitled to assume conclusively that the assignee or transferee named in 
such notice shall thereafter be vested with all rights and powers as a Lender under this 
Agreement (and the Collateral Agent and the Servicer may conclusively assume that no 
Obligations have been subject to any assignment or transfer other than transfers of which 
the Collateral Agent and the Servicer have received such a notice).  Upon the written 
request of any Lender or the Company, the Collateral Agent and the Servicer will provide 
such Lender and the Company with copies of any written notices of transfer received 
pursuant hereto. 

  (e) Continuing Effectiveness. 

This Agreement shall continue to be effective among the Collateral Agent, the 
Servicer and the Lenders even though a case or proceeding under any bankruptcy or 
insolvency law or any proceeding in the nature of a receivership, whether or not under 
any insolvency law, shall be instituted with respect to the Company or any portion of the 
property or assets of the Company, and all actions taken by the Collateral Agent with 
respect to the Collateral or by the Collateral Agent, the Servicer and the Lenders with 
regard to such proceeding shall be determined by the Required Lenders; provided, 
however, that nothing herein shall be interpreted to preclude any Lender from filing a 
proof of claim with respect to its Obligations or from casting its vote, or abstaining from 
voting, for or against confirmation of a plan of reorganization in a case of bankruptcy, 
insolvency or similar law in its sole discretion. 

  (f) Further Assurances. 

Each party and the Company agrees to do such further acts and things and to execute 
and deliver such additional agreements, powers and instruments as necessary or as any 
Lender or the Collateral Agent or the Servicer may reasonably request to carry into effect 
the terms, provisions and purposes of this Agreement or to better assure and confirm unto 
the Collateral Agent or the Servicer or any of the other Lenders their respective rights, 
powers and remedies hereunder. 

  (g) Counterparts. 

This Agreement may be executed in any number of counterparts, all of which taken 
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together shall constitute one and the same agreement, and any of the parties hereto may 
execute this Agreement by signing any such counterpart.  Delivery of an executed 
counterpart of a signature page to this Agreement by telecopier or pdf shall be effective 
as delivery of a manually executed counterpart of this Agreement. 

  (h) Effectiveness. 

This Agreement shall become effective immediately upon execution hereof by the 
Collateral Agent, the Servicer, the Required Lenders and the Company, and shall 
continue in full force and effect until 91 days following the date upon which all 
Obligations are irrevocably paid and satisfied in full; provided that, if the Obligations due 
and owing to a Lender have been paid and satisfied in full, then such Lender shall be 
deemed released from this Agreement without any further action being necessary.  Any 
such released Lender shall give the Collateral Agent notice of such release but the failure 
to give such notice shall not affect such release. 

  (i) Governing Law. 

THIS AGREEMENT SHALL BE CONSTRUED AND ENFORCED IN 
ACCORDANCE WITH, AND THE RIGHTS OF THE PARTIES SHALL BE 
GOVERNED BY, THE INTERNAL LAW OF THE STATE OF ILLINOIS, 
EXCLUDING CHOICE-OF-LAW PRINCIPLES OF THE LAW OF SUCH 
STATE THAT WOULD PERMIT THE APPLICATION OF THE LAWS OF A 
JURISDICTION OTHER THAN SUCH STATE. 

  (j) Jurisdiction. 

(i) Each party hereto irrevocably submits to the non-exclusive jurisdiction of 
any Illinois state or federal court sitting in Cook County, Illinois, over any suit, action or 
proceeding arising out of or relating to this Agreement or any of the agreements, 
documents or instruments delivered in connection herewith or therewith.  To the fullest 
extent permitted by applicable law, the parties hereto irrevocably waive and agree not to 
assert, by way of motion, as a defense or otherwise, any claim that it is not subject to the 
jurisdiction of any such court, any objection that it may now or hereafter have to the 
laying of the venue of any such suit, action or proceeding brought in any such court and 
any claim that any such suit, action or proceeding brought in any such court has been 
brought in an inconvenient forum. 

(ii) Nothing in this Section 16(j) shall affect the right that the Collateral Agent, 
the Servicer or any of the Lenders to serve process in any manner permitted by law, or 
limit any right that any party hereto may have to bring proceedings against the Company 
in the courts of any appropriate jurisdiction or to enforce in any lawful manner a 
judgment obtained in one jurisdiction in any other jurisdiction. 

(iii) THE PARTIES HERETO IRREVOCABLY WAIVE ALL RIGHT TO 
TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM 
(WHETHER BASED ON CONTRACT, TORT OR OTHERWISE) ARISING OUT OF 
OR RELATING TO THIS AGREEMENT OR ANY OTHER AGREEMENT, 
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DOCUMENT OR INSTRUMENT DELIVERED IN CONNECTION HEREWITH OR 
THEREWITH OR THE ACTIONS OF THE LENDERS, THE COLLATERAL AGENT 
OR THE SERVICER IN THE NEGOTIATION, ADMINISTRATION, 
PERFORMANCE OR ENFORCEMENT HEREOF OR THEREOF. 

  (k) Headings; Sections. 

Headings of Sections of this Agreement have been included herein for convenience 
only and should not be considered in interpreting this Agreement.  Unless stated 
otherwise in this Agreement, references in this Agreement to Sections are references to 
Sections of this Agreement. 

  (l) No Implied Beneficiaries. 

Nothing in this Agreement (except Section 16(b)), expressed or implied, is intended 
or shall be construed to confer upon or give to any Person, other than the Lenders, the 
Collateral Agent and the Servicer, any right, remedy or claim under or by reason of this 
Agreement or any covenant, condition or stipulation herein contained. 

  (m) Severability. 

If any provision of this Agreement shall be held or deemed to be, or shall in fact be, 
inoperative or unenforceable as applied in any particular case in any jurisdiction, or 
because it conflicts with any other provision or provisions hereof or with any constitution 
or statute or rule of public policy, or for any other reason, such circumstance shall not 
have the effect of rendering the provision in question inoperative or unenforceable in any 
other case or circumstance, or rendering any other provision herein contained invalid, 
inoperative or unenforceable to any extent whatsoever.  Upon the determination that any 
term or other provision of this Agreement is invalid, illegal or incapable of being 
enforced, the parties hereto shall negotiate in good faith to modify this Agreement so as 
to give effect to their original intention as closely as possible in an acceptable manner to 
the end that the transactions contemplated hereby are fulfilled to the maximum extent 
possible. 

  (n) Obligations Individual. 

The obligations and representations and warranties of the Collateral Agent, the 
Servicer and each of the Lenders herein are made by each of them individually.  Nothing 
herein contained shall be construed as creating among the Lenders, or among the 
Collateral Agent, the Servicer and the Lenders, a partnership, joint venture or other joint 
association. 

  (o) No Obligation to Extend Credit. 

No provision of this Agreement shall be construed as obligating the Collateral Agent, 
the Servicer or any Lender to advance any monies or otherwise extend credit to the 
Company at any time. 
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  (p) Representations of Parties. 

Each of the Lenders, the Collateral Agent and the Servicer, severally and not jointly, 
represents and warrants to the other parties hereto that such party has all requisite power 
and capacity to execute, deliver and perform this Agreement and that the execution, 
delivery and performance of this Agreement has been duly authorized by all necessary 
action on the part of such party and that this Agreement constitutes the legal, valid and 
binding obligation of such party, enforceable against such party in accordance with its 
terms except as such enforceability may be limited by (i) bankruptcy, insolvency, 
reorganization or similar laws affecting the enforcement of creditors’ rights generally and
(ii) general principles of equity (regardless of whether such enforceability is considered 
in a proceeding in equity or law). 

  (q) Limitation of Liability Due to Forces Beyond Collateral Agent’s or Servicer’s

Control. 

In no event shall the Collateral Agent or the Servicer be responsible or liable for any 
failure or delay in the performance of its obligations hereunder arising out of or caused 
by, directly or indirectly, forces beyond its control, including, without limitation, strikes, 
work stoppages, accidents, acts of war or terrorism, civil or military disturbances, nuclear 
or natural catastrophes or acts of God, and interruptions, loss or malfunctions of utilities, 
communications or computer (software and hardware) services; it being understood that 
the Collateral Agent and the Servicer shall use reasonable efforts which are consistent 
with accepted practices in the banking industry to resume performance as soon as 
practicable under the circumstances.  

[Remainder of page intentionally left blank; next page is signature page.] 
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SCHEDULE I 

COLLATERAL AGENT FEE SCHEDULE 

 

Section 1:  Payouts 

All payouts paid by check.   
 
If client requests different method, fees are as follows: 
 

 Wire funds:    $50 
 Overnight check:   $50 
 Direct deposit:   No fee 

 
 
 
Section 2:  Buyouts 
 
If client requests principal back prior to loan maturation date (and request granted), client 
must pay penalty equal to 3% of the amount being returned. 
 

Hard Money Company (HMC) reserves the right to extend the note upon maturity or any 
subsequent extension maturities.  At that time, anyone who wishes to not participate in 
the extension may receive a buy out and the 3% fee will be waived.  
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SCHEDULE II 

ADDRESSES FOR NOTICES 

 

If to Hard Money Company, LLC, as either Collateral Agent or Servicer: 

     Hard Money Company, LLC 
[Address] 5068 West Plano Pkwy. #300 
      Plano, TX 75093 
Attention:  [Shaun Cohen] 
Facsimile:  [___________] 
E-mail:  [shaun@equitybuildfinance.com] 
 

If to the Lenders: 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

 

If to the Company: 

     EquityBuild, Inc. 
[Address] 1083 N Collier Blvd. #132 
      Marco Island, FL 34145 
Attention:  [Jerry Cohen] 
Facsimile:  [___________] 
E-mail:  [jerry@equitybuild.com] 
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Mail To: 
 

 

 

 

  [The Above Space For Recorder's Use Only]   
 

MORTGAGE 
 

THIS MORTGAGE ("Security Instrument") is given on September 1st, 2016. The mortgagor 
is EquityBuild, Inc. ("Borrower"). 

 

This Security Instrument is given to The Persons Listed on Exhibit A to the Mortgage C/O 
EquityBuild Finance, LLC whose address is 5068 West Plano Pkwy. #300 Plano, TX 75093 
("Lender"). 

 

Borrower owes Lender the principal sum of Two Million Eight Hundred Fifty Thousand and 
00/100 Dollars (U.S. $2,850,000.00). This debt is evidenced by Borrower's note dated the same date 
as this Security Instrument (Mortgage), which provides for a final payment of the full debt, if not paid 
earlier, due and payable February 1st, 2018. This Security Instrument secures to Lender: 
(a) the repayment of the debt evidenced by the Note, with interest, and all renewals, extension and 
modifications; (b) the payment of all other sums, with interest advanced under paragraph 7 to protect 
the security of this Security Instrument; and (c) the performance of Borrower's covenants and 
agreements under this Security Instrument and the Note. For this purpose, Borrower does hereby 
mortgage, grant and convey to Lender the following described property located in COOK County, 
Illinois: 

 

 

PIN: 20-26-320-029-0000 
 
 
which has the address of 7844 S Ellis Ave., Chicago, IL 60619 ("Property Address"); 

 

TOGETHER WITH all the improvements now or hereafter erected on the property, and all 
easements, rights, appurtenances, rents, royalties, mineral, oil and gas rights and profits, water rights 
and stock and all fixtures now or hereafter a part of the property. All replacements and additions shall 
also be covered by this Security Instrument. All of the foregoing is referred to in this Security 
Instrument as the "Property." 
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BORROWER COVENANTS that Borrower is lawfully seized of the estate hereby conveyed 
and has the right to mortgage, grant and convey the Property and that the Property is 
unencumbered, except for encumbrances of record. Borrower warrants and will defend generally the 
title to the Property against all claims and demands, subject to any encumbrances of record. 

 

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-
uniform covenants with limited variations by jurisdiction to constitute a uniform security instrument 
covering real property. 

 

UNIFORM COVENANT. Borrower and Lender covenant and agree as follows: 
 

1. Payment of Principal and Interest; Prepayment and Late Charges. Borrower shall promptly 
pay when due the principal of and interest on the debt evidenced by the Note and any prepayment 
and late charges due under the Note. 

 

2. Hazard Insurance. Borrower shall keep the improvements now existing or hereafter erected 
on the Property insured against loss by fire, hazards included within the term "extended coverage" 
and any other hazards for which Lender requires insurance. This insurance shall be maintained in the 
amounts and for the periods that Lender requires. The insurance carrier providing the insurance shall 
be chosen by Borrower subject to Lender's approval which shall not be unreasonably withheld. 

 

All insurance policies and renewals shall be acceptable to Lender and shall include a standard 
mortgage clause. Lender shall have the right to hold the policies and renewals. If Lender requires, 
Borrower shall promptly give to Lender all receipts of paid premiums and renewal notices. In the 
event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may 
make proof of loss if not made promptly by Borrower. 

 

Unless Lender and Borrower otherwise agree in writing, insurance proceeds shall be applied 
to restoration and repair of the Property damaged, if the restoration or repair is economically feasible 
and Lender's security is not lessened. If the restoration or repair is not economically feasible or 
Lender's security would be lessened, the insurance proceeds shall be applied to the sums secured 
by this Security Instrument, whether or not then due, with any excess paid to Borrower. If Borrower 
abandons the Property, or does not answer within 30 days a notice from Lender that the insurance 
carrier has offered to settle a claim, then Lender may collect the insurance proceeds. Lender may 
use the proceeds to repair or restore the Property or to pay sums secured by this Security 
Instrument, whether or not then due. The 30-day period will begin when the notice is given. 

 

Unless Lender and Borrower otherwise agree in writing, any application of proceeds to 
principal shall not extend or postpone the due date of the monthly payments referred to in 
paragraphs 1 and 2 or change the amount of the payments. If under paragraph 19 the property is 
acquired by Lender, Borrower's rights to any insurance policies and proceeds resulting from damage 
to the Property prior to the acquisition shall pass to Lender to the extent of sums secured by this 
Security Instrument immediately prior to the acquisition. 

 

3. Preservation and Maintenance of Property; Leaseholds. Borrower shall not destroy, damage 
or substantially change the Property, allow the Property to deteriorate or commit waste. If this 
Security Instrument is on a leasehold, Borrower shall comply with the provisions of the lease, and if 
Borrower acquires fee title to the Property, the leasehold and fee title shall not merge unless Lender 
agrees to the merger in writing. 
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4. Protection of Lender's Rights in the Property; Mortgage Insurance. If Borrower fails to 
perform the covenants and agreements contained in this Security Instrument, or there is a legal 
proceeding that may significantly affect Lender's rights in the Property (such as a proceeding in 
bankruptcy, probate, for condemnation or to enforce laws or regulations), then Lender may do and 
pay for whatever is necessary to protect the value of the Property and Lender's rights in the Property. 
Lender's actions may include paying any sums secured by a lien which has priority over this Security 
Instrument, appearing in court, paying reasonable attorneys' fees, and entering on the Property to 
make repairs. Although Lender may take action under this paragraph 4, Lender does not have to do 
so. 

 

5. Successor and Assigns Bound; Joint and Several Liability; Co-signers. The covenants and 
agreements of this Security Interest shall bind and benefit the successors and assigns of Lender and 
Borrower, subject to the provisions of paragraph 9. Borrower's covenants and agreements shall be 
joint and several. Any Borrower who co-signs this Security Instrument but does not execute the Note: 
(a) is co-signing this Security Instrument only to mortgage, grant and convey the Borrower's interest 
in the Property under the terms of this Security Instrument; (b) is not personally obligated to pay the 
sums secured by this Security Instrument; and (c) agrees that Lender and any other Borrower may 
agree to extend, modify, forebear or make any accommodations with regard to the terms of this 
Security Instrument or the Note without the Borrower's consent. 

 

6. Notices. Any notice to Borrower provided for in this Security Instrument shall be given by 
delivering it or by mailing it by first class mail unless applicable law requires use of another method. 
The notice shall be directed to the Property Address or any other address Borrower designates by 
notice to Lender. Any notice to Lender shall be given by first class mail to Lender's address stated 
herein or any other address Lender designates by notice to Borrower. Any notice provided for in this 
Security Instrument shall be deemed to have been given to Borrower or Lender when given as 
provided in this paragraph. 

 

7. Governing Law; Severability. This Security Instrument shall be governed by federal law and 
the law of jurisdiction in which the Property is located. In the event that any provision or clause of this 
Security Instrument or Note conflicts with applicable law, such conflict shall not affect other provisions 
of this Security Instrument or the Note which can be given effect without the conflicting provision. To 
this end the provisions of this Security Instrument and the Note are declared to be severable. 

 

8. Borrower's Copy. Borrower shall be given one conformed copy of the Note and of this 
Security Instrument. 

 

9. Transfer of the Property or a beneficial Interest in Borrower. If all or any part of the Property 
or any interest in it is sold or transferred (or if a beneficial interest in Borrower is sold or transferred 
and Borrower is not a natural person) without Lender's prior written consent, Lender may, at its 
option, require immediate payment in full of all sums secured by this Security Instrument. However, 
this option shall not be exercised by Lender if exercise is prohibited by federal law as of the date of 
this Security Instrument. 

 

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice 
shall provide a period of not less than 30 days from the date the notice is delivered or mailed within 
which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay these 
sums prior to the expiration of this period, Lender may invoke any remedies permitted by this 
Security Instrument without further notice or demand on Borrower. 
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NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows: 
 

10. Release. Upon payment of all sums secured by this Security Instrument, Lender shall 
release this Security Instrument without charge to Borrower. Borrower shall pay any recordation 
costs. 

11. Assignment of Rents and Leases. As additional security for the payment of the 
Indebtedness, Mortgagor assigns and transfers to Mortgagee, pursuant to 1953 PA 210, as amended 
by 1966 PA 151 (MCLA 554.231 et seq., MSA 26.1137(1) et seq.), all the rents, profits, and income 
under all leases, occupancy agreements, or arrangements upon or affecting the Premises (including 
any extensions or amendments) now in existence or coming into existence during the period this 
Mortgage is in effect. This assignment shall run with the land and be good and valid as against 
Mortgagor and those claiming under or through Mortgagor. This assignment shall continue to be 
operative during foreclosure or any other proceedings to enforce this Mortgage. If a foreclosure sale 
results in a deficiency, this assignment shall stand as security during the redemption period for the 
payment of the deficiency. This assignment is given only as collateral security and shall not be 
construed as obligating Mortgagee to perform any of the covenants or undertakings required to be 
performed by Mortgagor in any leases. In the event of default in any of the terms or covenants of this 
Mortgage, Mortgagee shall be entitled to all of the rights and benefits of MCLA 554.231-.233, MSA 
26.1137(1)-(3), and 1966 PA 151, and Mortgagee shall be entitled to collect the rents and income 
from the Premises, to rent or lease the Premises on the terms that it may deem best, and to maintain 
proceedings to recover rents or possession of the Premises from any tenant or trespasser. 
Mortgagee shall be entitled to enter the Premises for the purpose of delivering notices or other 
communications to the tenants and occupants. Mortgagee shall have no liability to Mortgagor as a 
result of those acts. Mortgagee may deliver all of the notices and communications by ordinary first-
class U.S. mail. If Mortgagor obstructs Mortgagee in its efforts to collect the rents and income from 
the Premises or unreasonably refuses or neglects to assist Mortgagee in collecting the rent and 
income, Mortgagee shall be entitled to appoint a receiver for the Premises and the income, rents, and 
profits, with powers that the court making the appointment may confer. Mortgagor shall at no time 
collect advance rent in excess of one month under any lease pertaining to the Premises, and 
Mortgagee shall not be bound by any rent prepayment made or received in violation of this 
paragraph. Mortgagee shall not have any obligation to collect rent or to enforce any other obligations 
of any tenant or occupant of the Premises to Mortgagor. No action taken by Mortgagee under this 
paragraph shall cause Mortgagee to become a "mortgagee in possession."  

 

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in 
this Security Instrument and in any rider(s) executed by Borrower and recorded with it. 

 

Signed, sealed and delivered in the presence of: 
 

         BORROWER: EquityBuild, Inc. 
 
 
     

  (SEAL) 
Jerry Cohen, President 

 

 

 

 

 [Space Below This Line For Acknowledgement]   
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STATE OF FLORIDA, ___________________ County ss: 
 

I hereby certify that on this day, before me, an officer duly authorized in the state aforesaid 
and in the county aforesaid to take acknowledgements, personally appeared Jerry Cohen, to me 
known to be the person described in and who executed the foregoing instrument and acknowledged 
that he/she executed the same for the purpose therein expressed. 

 

WITNESS my hand and official seal in the county and state aforesaid this ____ day of 
____________, 20___. 

 

My Commission expires: 
 

{Seal} 
 

Notary Public 
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

among 

EQUITYBUILD FINANCE, LLC, 

as Collateral Agent and Loan Servicer, 

and 

EACH OF THE LENDERS PARTY HERETO 

DATED AS OF _____________
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2 

COLLATERAL AGENCY AND SERVICING AGREEMENT 

This COLLATERAL AGENCY AND SERVICING AGREEMENT (as amended,  
supplemented or otherwise modified from time to time, this “Agreement ”) is made as of 
_____________, by and among (i) EquityBuild Finance, LLC, a Florida limited liability 
Borrower (in its individual capacity, “EBF”, and in its capacity as collateral agent for the 
Lenders (as defined below), and in its capacity as loan servicer for the Lenders, the 
“Collateral Agent” or the “Servicer”), and (ii) each of the Lenders party hereto (together 
with their respective successors and assigns as beneficiaries of the Note (as defined 
below), the “Lenders”), and is acknowledged, consented and agreed to by EquityBuild, 
Inc.  (the “Borrower”). 

RECITALS 

A. Reference is made to that certain Note, dated ___________ (as the same from
time to time hereafter may be amended, restated, supplemented or otherwise modified, 
the “Note”) by the Borrower in favor of the Lenders, pursuant to which, subject to the 
terms and conditions set forth therein, the Lenders shall make individual investment loans 
(each an “Investment”) to the Borrower as a collective secured loan (the “Loan”). 

B. The Lenders have agreed to make the Loan to the Borrower, but only upon the
condition, among others, that the Borrower grant to the Collateral Agent, for the benefit 
of the Lenders, as security for the Borrower’s obligations to the Lenders and the 
Collateral Agent under or in respect of the Note and the Mortgage (as defined below), a 
perfected lien on, and security interest in, the Collateral (as defined below). 

C. The Lenders desire that EBF act as the collateral agent for and on behalf of all of
the Lenders regarding the Collateral, all as more fully provided herein; and the Collateral 
Agent and the Lenders have entered into this Agreement to, among other things, further 
define the rights, duties, authority and responsibilities of the Collateral Agent and the 
relationship among the Lenders regarding their pari passu interests in the Collateral. 

D. The Lenders also desire to retain EBF as the loan servicer to act as their agent to
employ commercially reasonable and prudent practices to collect all scheduled payments 
on the Loan, and to protect to the best of the Servicer’s ability, the security for the Loan. 

AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing premises and for other 
good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, EBF and the Lenders agree as follows: 
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1. DEFINED TERMS.

As used in this Agreement, and unless the context requires a different meaning, the
following terms have the respective meanings indicated below, all such definitions to be 
equally applicable to the singular and plural forms of the terms defined. 

Actionable Default – means the existence and continuance of any Event of Default 
(as defined in the Note) beyond any grace period in respect thereof provided in the Note 
or the acceleration of the maturity of the Note. 

Affiliate – means, with respect to any specified Person, any other Person that 
directly or indirectly, through one or more intermediaries, has control of, is controlled by, 
or is under common control with, such specified Person.  For these purposes, “control” 
means the possession, directly or indirectly, of the power to direct or cause the direction 
of the management of any Person, whether through the ownership of voting securities, by 
contract or otherwise. 

Agent Professionals – means attorneys, legal counsel, accountants, appraisers, 
business valuation experts, environmental engineers, turnaround consultants, or other 
professionals or experts at any time retained by EBF in the discharge of its duties 
hereunder or under any of the Collateral Documents. 

Agent-Related Persons – means EBF, in its capacity as Collateral Agent or Servicer, 
and any successor collateral agent or loan servicer, and any co-agents or separate agents 
appointed pursuant to Section 5, together with their respective Affiliates, and the officers, 
directors, employees, representatives, agents and Agent Professionals of such Persons 
and Affiliates.  

Agreement – has the meaning specified for such term in the Preamble hereto. 

Business Day – means a day (i) other than Saturday or Sunday and (ii) on which 
commercial banks are open for business in New York, New York. 

Collateral – has the meaning specified for such term in Mortgage. 

Collateral Agent – has the meaning specified for such term in the Preamble hereto. 

Collateral Documents – means the Mortgage and any other document now or 
hereafter evidencing a security interest, lien or other encumbrance granted to secure the 
obligations payable under the Note or any guarantee thereof.   

Enforcement Notice – means a written notice given by the Required Lenders to the 
Collateral Agent stating that an Actionable Default exists. 

EBF– has the meaning specified for such term in the Preamble hereto. 

Lenders – has the meaning specified for such term in the Preamble hereto. 
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Liens – means any pledges, liens, claims, encumbrances or security interests. 

Mortgage – has the meaning specified for such term in Note. 

Obligations – means and includes all present and future indebtedness, obligations 
and liabilities of every kind and nature of the Borrower from time to time owed to any 
Lender under the Note arising from, evidenced by or relating to the Note or the Mortgage. 

Note – has the meaning specified for such term in Recital A hereto. 

Person – means any individual, partnership, corporation, limited liability Borrower, 
unincorporated organization or association, trust or other entity. 

Required Lenders – means the Lenders acting by a majority of principal advanced 
by the Lenders under the Note. 

Servicer – has the meaning specified in the Preamble hereto. 

Total Investments – means, with respect to Investments that remain outstanding in 
whole or in part, the total original amount of Investments a Lender has loaned to the 
Borrower; provided that for purposes of Section 10(e) hereof, such amounts shall be 
rounded down to the nearest whole $25,000 increment. By way of example only, if actual 
Total Investments equaled $176,000, for purposes of Section 10(e), such Total 
Investments would equal $175,000. 

2. APPOINTMENTS; IRREVOCABLE DELEGATION OF AUTHORITY.

(a) Appointment as Collateral Agent and Loan Servicer.

The Lenders hereby appoint and designate EBF as collateral agent on their behalf
hereunder and under the Mortgage.  The Lenders hereby also appoint and designate EBF 
as the loan servicer with respect to the Loan.  EBF hereby accepts such appointments on 
the terms and conditions set forth herein and acknowledges that it holds the Collateral 
and acts under the Mortgage as agent for and on behalf of the Lenders.  The Lenders 
hereby authorize and direct the Collateral Agent to (a) enter into the Mortgage and the 
Note for and on behalf of and for the benefit of the Lenders in accordance with the terms 
hereof and thereof, (b) exercise such rights and powers under this Agreement, the Note or 
the Mortgage as the case may be, as are specifically granted or delegated to the Collateral 
Agent by the terms hereof and thereof, together with such other rights and powers as are 
reasonably incidental thereto or as are customarily and typically exercised by agents 
performing duties similar to the duties of the Collateral Agent hereunder and under the 
Collateral Documents, subject, however, to any express limitations set forth herein or in 
the Mortgage, and (c) perform the obligations of the Collateral Agent thereunder.  The 
Lenders hereby agree to be bound by the provisions of the Mortgage and the Note.  The 
duties of the Collateral Agent and the Servicer shall be deemed ministerial and 
administrative in nature, and neither the Collateral Agent nor the Servicer shall have, by 
reason of this Agreement or either of the Mortgage or the Note, a fiduciary relationship 
with any Lender and/or any Affiliate thereof. 
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(b) Irrevocable Delegation of Authority.

Each Lender does hereby irrevocably delegate to the Collateral Agent all of each 
such Lender’s rights and powers under the Note and the Mortgage and agrees for the 
benefit of the Collateral Agent and the other Lenders not to exercise any right or power of 
such Lender under the Note or the Mortgage. 

3. LIMITATIONS ON DUTIES AND ACTIONS OF COLLATERAL AGENT AND
THE SERVICER.

Neither the Collateral Agent nor the Servicer shall have any duties or responsibilities
except those expressly set forth in this Agreement and the Mortgage.  Neither the 
Collateral Agent nor the Servicer shall be liable for any action taken or omitted by it, or 
any action suffered by it to be taken or omitted, excepting only its own gross negligence 
or willful misconduct, as finally determined by a court of competent jurisdiction.  IN 
THE ABSENCE OF WRITTEN INSTRUCTIONS FROM THE REQUIRED LENDERS, 
NEITHER THE COLLATERAL AGENT NOR THE SERVICER SHALL FORECLOSE 
UPON ANY LIEN WITH RESPECT TO ANY OF THE COLLATERAL OR TAKE 
ANY OTHER ACTION WITH RESPECT TO THE COLLATERAL OR ANY PART 
THEREOF. 

4. RECOURSE THROUGH COLLATERAL AGENT; SHARING OF
COLLATERAL.

(a) Recourse Through Collateral Agent.

Each of the Lenders acknowledges and agrees that (i) it shall only have recourse to
the Collateral through the Collateral Agent and that it shall have no independent recourse 
to the Collateral and (ii) the Collateral Agent shall have no obligation to, and shall not, 
take any action hereunder or under the Mortgage except upon written instructions from 
the Required Lenders in accordance with Section 6(a). 

(b) Sharing of Collateral.

No Lender shall contest the validity, perfection, priority or enforceability of, or seek 
to avoid, any Lien securing any Obligation, and each party hereby agrees to cooperate, at 
no cost to the Collateral Agent, in the defense of any action contesting the validity, 
perfection, priority or enforceability of any such Lien.  No Lender shall have the right to 
obtain any of the Collateral or the benefit of any Lien on any property of the Borrower 
solely in respect of Obligations owing to such Lender or any group of Lenders comprised 
of less than all the Lenders. 

5. CO-AGENTS; COLLATERAL AGENT’S AND SERVICER’S USE OF
PROFESSIONALS.

(a) Co-Agents.

Each of the Collateral Agent and the Servicer shall have power to appoint one or
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more Persons to act as a co-agent or co-agents, jointly with the Collateral Agent and/or 
the Servicer, or to act as a separate agent or separate agents, with respect to all or any part 
of the Collateral or to enforce the Lender’s rights under the Note, and to vest in such 
Person or Persons, in such capacity, such rights, powers, duties and obligations of the 
Collateral Agent and/or the Servicer, with the consent of the Required Lenders (such 
consent not to be unreasonably withheld or delayed), in any case only as may be 
necessary or desirable for the purpose of meeting any legal requirements of any 
jurisdiction in which any part of the Collateral may at the time be located.  Absent any 
specific agreement to the contrary, any co-agent or co-agents or separate agent or 
separate agents so appointed shall, to the extent applicable, have the rights, powers, 
obligations and duties of the Collateral Agent and/or the Servicer hereunder.  Neither the 
Collateral Agent nor the Servicer shall be responsible for the negligence, default or 
misconduct of any such co-agent or separate agent selected by it with reasonable care nor 
for any fees or expenses of such co-agent or separate agent. 

(b) Agent Professionals.

The Collateral Agent and the Servicer may employ one or more Agent Professionals 
to advise or assist it from time to time, but shall not be responsible for the negligence, 
default or misconduct of any such Agent Professionals selected by it with reasonable care. 
The Collateral Agent and the Servicer shall be entitled to rely on the advice and 
statements of Agent Professionals so selected.  The Borrower shall pay reasonable 
remuneration for all services performed by Agent Professionals for the Collateral Agent 
and the Servicer in the discharge of its duties hereunder and under the Collateral 
Documents in accordance with Section 11(b) hereof. 

6. INSTRUCTIONS FROM LENDERS; ENFORCEMENT NOTICE.

(a) Instructions from Lenders.

Unless otherwise excused as provided herein, both the Collateral Agent and the 
Servicer shall act on all written instructions received from the Required Lenders, with 
respect to any action to be taken or not to be taken in connection with this Agreement, the 
Mortgage or the Note, including, without limitation, actions to be taken in connection 
with an insolvency proceeding in respect of the Borrower; provided, however, that the 
Collateral Agent shall act only on written instructions from all Lenders with respect to the 
amendment or termination of the Mortgage, or, except as provided in the Mortgage, any 
Lien on property of the Borrower granted under the Mortgage.  If either the Collateral 
Agent or the Servicer shall request instructions from the Lenders with respect to taking 
any particular action in connection with this Agreement, the Mortgage, the Note or any 
such Lien, the Collateral Agent and the Servicer shall be entitled to refrain from taking 
such particular action unless and until it shall have received written instructions from the 
Required Lenders (in which event it shall be required to act in accordance with such 
written instructions unless otherwise excused as provided herein), and neither the 
Collateral Agent nor the Servicer shall incur any liability to any Person for so refraining. 
Without limiting the foregoing, no Lender shall have any right of action whatsoever 
against the Collateral Agent or the Servicer as a result of the Collateral Agent or the 
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Servicer taking or not taking any action hereunder or pursuant to or in accordance with 
the written instructions of such Required Lenders, except for the Collateral Agent’s or the 
Servicer’s own gross negligence or willful misconduct in connection with any action 
taken or not taken by it, as finally determined by a court of competent jurisdiction. 
Notwithstanding anything to the contrary contained in this Agreement or any of the 
Collateral Documents, (i) the failure of the Collateral Agent or the Servicer to take any 
action shall not constitute gross negligence or willful misconduct by the Collateral Agent 
or the Servicer hereunder (A) following a request by the Collateral Agent or the Servicer 
for the Required Lenders’ consent to such action and the failure of the Required Lenders 
to respond to such request or (B) in the absence of written instructions from the Required 
Lenders and (ii) neither the Collateral Agent nor the Servicer shall be required to take any 
action that is, in its opinion (which may be, but is not required to be, based on the advice 
of legal counsel), contrary to applicable law or the Note or the Mortgage or that would, in 
its reasonable opinion, subject it or any Agent-Related Persons to liability or that would 
require it to expend or risk its own funds. 

(b) Enforcement Notices.

The Collateral Agent shall, as soon as practicable but in any event, if applicable, 
within ten (10) Business Days following receipt thereof, furnish to each of the Lenders: 

(i) a copy of each Enforcement Notice received by the Collateral Agent;

(ii) a copy of each certificate or other written notice received by the Collateral
Agent rescinding or withdrawing an Enforcement Notice; 

(iii) a copy of any written notice or other written communication given or
received by the Collateral Agent under the Note or the Mortgage; and 

(iv) such other written notices required by the terms of this Agreement to be
furnished by or to the Collateral Agent. 

Any Enforcement Notice shall be deemed to have been given when actually received 
by the Collateral Agent and to have been rescinded or withdrawn when the Collateral 
Agent has actually received from the notifying party a written notice rescinding or 
withdrawing such Enforcement Notice.  Any Enforcement Notice shall be deemed to be 
outstanding and in effect at all times after such notice has been given until such time, if 
any, as such notice has been rescinded or withdrawn. 

7. NO RESPONSIBILITY OF COLLATERAL AGENT OR SERVICER FOR 
CERTAIN MATTERS.

Neither the Collateral Agent nor the Servicer shall be responsible in any manner
whatsoever for the correctness of any recitals, statements, information, representations or 
warranties contained herein or in the Mortgage except for those made by it herein. 
Neither the Collateral Agent nor the Servicer makes any representation or warranty as to, 
and is not responsible in any way for: (i) the description, value, location, existence, or 
condition of any Collateral; (ii) the financial condition of the Borrower or the title of the 
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Borrower to any of the Collateral; (iii) the sufficiency of the security afforded by this 
Agreement, the Note or the Mortgage or whether registration in respect thereof has been 
properly effected or maintained; (iv) the validity, genuineness, correctness, perfection, or 
priority of any Lien with respect to the Collateral; (v) other than in respect of itself as to 
the Collateral Agent’s and the Servicer’s representations in Section 15(p) hereof, the 
validity, proper execution, enforceability, legality, or sufficiency of this Agreement, the 
Note, the Mortgage or any instrument deposited with the Collateral Agent or the Servicer; 
(vi) the identity, authority or right of any Lender executing any document; or (vii) the
filing or renewal of any registration of the Mortgage or any public filing required under
applicable law to perfect any of the Collateral Agent’s Liens, for the benefit of the
Lenders, in any of the Collateral.  Neither the Collateral Agent nor the Servicer shall be
required to ascertain or inquire as to the performance by the Borrower of any of its
covenants or obligations hereunder or under the Mortgage or the Note.  In no event shall
either the Collateral Agent or the Servicer be responsible or liable for special, indirect, or
consequential loss or damage of any kind whatsoever (including, but not limited to, loss
of profit) irrespective of whether the Collateral Agent or the Servicer has been advised of
the likelihood of such loss or damage and regardless of the form of action.

8. LIMITED DUTIES OF COLLATERAL AGENT REGARDING
COLLATERAL; FURTHER ACTS WITH RESPECT TO COLLATERAL.

(a) The Collateral Agent shall not be responsible for insuring any of the Collateral
or for the payment of taxes, charges, fines, levies, assessments or for ensuring or 
protecting the validity, genuineness, correctness, perfection, or priority of any Lien upon 
any of the Collateral, and shall be indemnified therefor as provided in Section 12.  
Furthermore, the Collateral Agent shall not be responsible for the maintenance or 
safeguarding of any Collateral, except as provided in the immediately following sentence 
when the Collateral Agent has actual possession of any Collateral.  The Collateral Agent 
shall not have any duty to any of the Lenders with respect to any Collateral, including, 
without limitation, any Collateral in its possession or control or in the possession or 
control of any agent or nominee of the Collateral Agent selected by it with reasonable 
care, or any income therefrom or for the preservation of rights against prior parties or any 
other rights pertaining to the Collateral, except as stated in the next succeeding paragraph. 

(b) Beyond the exercise of reasonable care in the custody thereof and the duty to
account for monies actually received by it, the Collateral Agent shall have no duty as to 
any Collateral in its possession or control or in the possession or control of any agent or 
bailee or any income thereon or as to preservation of rights against prior parties or any 
other rights pertaining thereto and the Collateral Agent shall not be responsible for filing 
any financing or continuation statements or recording any documents or instruments in 
any public office at any time or times or otherwise perfecting or maintaining the 
perfection of any security interest in the Collateral.  The Collateral Agent shall be 
deemed to have exercised reasonable care in the custody of the Collateral in its 
possession if the Collateral is accorded treatment substantially equal to that which it 
accords its own property and shall not be liable or responsible for any loss or diminution 
in the value of any of the Collateral, by reason of the act or omission of any carrier, 
forwarding agency or other agent or bailee selected by the Collateral Agent with 
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reasonable care.  The Collateral Agent shall not be responsible for the existence, 
genuineness or value of any of the Collateral or for the validity, perfection, priority or 
enforceability of the Liens in any of the Collateral, whether impaired by operation of law 
or by reason of any action or omission to act on its part hereunder, except to the extent 
such action or omission constitutes gross negligence, bad faith or willful misconduct on 
the part of the Collateral Agent, or for the validity or sufficiency of the Collateral or any 
agreement or assignment contained therein, for the validity of the title of the Borrower to 
the Collateral, for insuring the Collateral or for the payment of taxes, charges, 
assessments or Liens upon the Collateral or otherwise as to the maintenance of the 
Collateral. 

9. DUTIES AS LOAN SERVICER.

(a) Specific Loan Services/Functions.

In its capacity as the Servicer, EBF shall: (a) issue payment coupons or monthly 
statements to the Borrower directing Loan repayment to the Lenders or the Servicer; 
(b) issue payoff demands, beneficiary statements and mortgage ratings; (c) demand,
receive and collect all Loan payments, deposit them by the next business day into the
Servicer’s trust account and/or facilitate having them paid directly to Lender, in each case
within 25 days of the date due; (d) issue annual Form 1099 income tax statements to the
Borrower and Lenders; (e) answer Borrower inquiries, demands and requests; (f) grant
appropriate payment deferrals, but not of the maturity of the Loan unless approved by the
Required Lenders; (g) monitor the continued effectiveness and claims on any property
insurance listed in the Loan escrow instructions; (h) request and receive notices of default
on senior liens; (i) receive notices of property tax delinquencies, should a tax service be
ordered through escrow or subsequently; and (j) execute and deliver on Lenders’ behalf
and in Lenders’ name any documents necessary or convenient for the purpose of
maintaining or enforcing the Loan.

(b) Protective Advances.

Upon request of the Servicer, Lenders shall make such advances as approved by the 
Required Lenders to be necessary and prudent to protect and to collect Lenders’ interest 
in the Loan.  If any Lender fails to make advances approved by the Required Lenders, the 
other Lenders are authorized to advance the amount the non-paying Lender failed to 
advance and to receive payment in full with interest at 10% per annum before any further 
payments are made to the non-paying Lender and, the non-defaulting Lenders shall also 
have the option, exercisable within 30 days after Lender’s failure to pay, to purchase such 
Lender’s interest in the Loan for the outstanding principal balance and any accrued 
interest, fees and costs owed to the defaulting Lender, payable within 15 days after the 
election to purchase is made.  The Servicer, in its absolute discretion, may advance its 
own funds to protect the security of the Loan, including advances to cure senior liens, 
property insurance, foreclosure expenses, repair, advertising, litigation expenses and 
similar items, but not Loan payments.  The Servicer shall be reimbursed such advances, 
with interest at the interest rate then payable with respect to the Loan, from the next Loan 
payment, or within 10 days after a written request to Lenders.  To secure the Servicer’s 
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advances, Lenders hereby irrevocably assign to the Servicer, to the extent of advances 
owed to the Servicer, the first Loan payments received after an advance is made.  A 
defaulting or non-paying Lender will be liable to the remaining Lenders for all damages 
incurred as result of his/her/their failure to act or failure to advance funds including, but 
not limited to, actual attorneys’ fees, court costs and fees, or any damages related to loss 
of the security for the Loan. 

(c) Loan Documents.

To the extent not maintained by the Collateral Agent, the Servicer shall retain 
custody as agent for Lenders of the original Note and Mortgage. 

(d) Real Estate Owned.

The Servicer is also Lenders’ agent (in conjunction with the Collateral Agent) to 
liquidate any real estate acquired by Lenders in foreclosure of the property securing the 
Loan (the “Property”).  During the foreclosure process, the Servicer’s servicing fee shall 
continue as set forth in Section 12 herein.  Additionally, at the option of Lenders and by 
separate fee agreement to be signed by the parties, the Servicer shall: (i) arrange 
appropriate property insurance; (ii) manage the Property, including arranging 
maintenance and construction, tenant relations, repair and security; (iii) arrange for the 
valuation and resale of the Property, including hiring a Realtor® or broker to list, show 
and sell the Property; and (iv) accept reasonable offers on the Property, at the price and 
terms approved by the Required Lenders and execute all necessary and appropriate 
documentation to carry out the sale.   

(e) Servicing Fees.

The Servicer's fee to each Lender to service any Loan shall be up to 7% interest per 
annum on the Investment made by such Lender in the Loan, as such amount may adjust 
from time to time upon making an Investment in the Loan (or upon making 
Investments in any other Loan) in accordance with this Section 9(e).  The Servicer’s fee 
to a Lender in respect of its Investment is calculated as follows: 

(i) ____% interest per annum on the Investment for:____________________________
on the investment of 7844 S Ellis. ONLY; or

(ii) 4.5% interest per annum on the Investment if either: (a) the original Investment in
the Loan equals or exceeds $360,000; or (b) the original amount of
the Total Investments equals or exceed $1,010,000; or

(iii) For so long as clause (i) is not applicable, 5.5% interest per annum on the
Investment if either: (a) the original Investment in the Loan equals or exceeds
$210,000; or (b) the original amount of the Total Investments equals or
exceeds $510,000; or

(iv) For so long as clauses (i) or (ii) are not applicable, 6.5% interest per annum
on the Investment if either: (a) the original Investment in the Loan
equals or exceeds $110,000 or (b)  the original amount of the Total
Investments equals or exceeds $260,000; or 
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(iiv) For so long as clauses (i), (ii), (iii) or (iv) are not applicable, 7% interest per annum

on the Investment in the Loan.

The fee is deducted from the interest payment payable by the Borrower under the 
Note.  The Servicer shall be further compensated for work in respect of delinquent 
payments or other default by Borrower by assessing and receiving late charges, and by 
collecting an additional 2% of the principal amount of the Loan of any payments 
(whether interest or late fees) made to Lenders (or for their benefit) after the assessment 
of default interest on the Borrower under the Note that equal or exceed 2% interest per 
annum of the principal amount of the Loan.  Said additional amounts shall only be 
collected if default interest is, in fact, charged to the Borrower.  Lenders shall receive any 
benefit of the default interest rate and late fee payments in excess of the 2% interest per 
annum on the principal amount of the Loan collected by the Servicer. 

(f) Origination Fee.

On the Closing Statement of the Loan the Collateral Agent may charge the
Borrower an origination fee (“Origination Fee”) of up to 5% of the principal amount of 
the Loan. 

10. RELIANCE ON WRITINGS.

Both the Collateral Agent and the Servicer shall be entitled and fully authorized to
rely and act, and shall be fully protected in relying and acting, upon any writing, 
instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, facsimile, 
telex or other document believed by it to be genuine and correct and to have been signed 
or sent by or on behalf of the proper Person or Persons, and statements of the Borrower 
(including, without limitation, counsel to the Borrower) or the Lenders.  Neither the 
Collateral Agent nor the Servicer shall have any duty to verify or confirm the content of 
any writing, instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, 
facsimile, telex or other document. 
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11. RESIGNATION AND REMOVAL OF COLLATERAL AGENT AND/OR
SERVICER.

(a) Resignation or Removal.

Both the Collateral Agent and the Servicer may at any time resign, effective upon 30 
days prior written notice (or such shorter period as may be agreed to by the Required 
Lenders and such party) to the Lenders and the Borrower, and either may be removed for 
or without cause at any time by the Required Lenders, effective upon 30 days’ notice.  In 
the event of any resignation or removal, the Required Lenders shall have the right to 
appoint a successor Collateral Agent and/or Servicer (which successor Collateral Agent 
and/or Servicer may be one of the Lenders or a financial institution that is engaged in the 
provision of agency services in syndicated commercial loan transactions or a trust 
Borrower that is engaged in the provision of trust services in secured private placement 
transactions), but, if the Required Lenders have not appointed a successor Collateral 
Agent and/or Servicer, as the case may be, within 30 days after the resigning Collateral 
Agent’s and/or Servicer’s giving of notice of resignation or its removal, the retiring 
Collateral Agent and/or Servicer, as the case may be, shall, at the expense of the 
Borrower, on behalf of the Lenders, subject to the above provision regarding the identity 
and nature of a permissible successor Collateral Agent and/or Servicer, either appoint a 
successor Collateral Agent and/or Servicer or apply to the appropriate court to make such 
appointment.  Upon the acceptance of any appointment as a Collateral Agent and/or 
Servicer, as the case may be, hereunder by a successor, to be evidenced by the successor 
Collateral Agent’s or Servicer’s, as the case may be, execution and delivery to the 
Borrower, the Lenders and the retiring Collateral Agent and/or Servicer, as the case may 
be, of a counterpart of this Agreement, such successor Collateral Agent and/or Servicer, 
as the case may be, shall thereupon succeed to and become vested with all the rights, 
powers, privileges, duties and obligations of the retiring Collateral Agent and/or Servicer, 
as the case may be, and the retiring Collateral Agent and/or Servicer, as the case may be, 
shall be discharged from any further duties and obligations as Collateral Agent and/or 
Servicer, as the case may be, as appropriate, under this Agreement, the Note and the 
Mortgage.  The payment and indemnity obligations of the Borrower provided for in 
Section 12 shall survive any such removal or resignation in favor of the retiring Collateral 
Agent and/or Servicer, as the case may be, in respect of any matter arising during or after 
its tenure as Collateral Agent and/or Servicer, as the case may be.  For the avoidance of 
doubt, removal hereunder of EBF as the Collateral Agent in no way constitutes a removal 
of EBF as the Servicer and vice versa. 

(b) Vesting.

Upon the request of any successor Collateral Agent and/or Servicer, at the expense 
of the Borrower, the Lenders, the Borrower and the predecessor Collateral Agent and/or 
Servicer, as the case may be, shall promptly execute and deliver such instruments, 
conveyances, and assurances reflecting terms consistent with the terms hereof, the 
Mortgage and the Note for the purpose of more fully and certainly vesting and 
confirming in such successor Collateral Agent and/or Servicer, as the case may be, its 
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interest in, and Liens upon, the Collateral and all rights, powers, duties, and obligations 
of the predecessor Collateral Agent and/or Servicer, as the case may be, hereunder and 
under the Mortgage and the Note, and the predecessor Collateral Agent and/or Servicer, 
as the case may be, shall also promptly assign and deliver to the successor Collateral 
Agent and/or Servicer, as the case may be, any Collateral subject to the Liens of the 
Mortgage that may then be in its possession, as applicable. 

(c) Successors.

Any entity into which a Collateral Agent or Servicer may be amalgamated or merged, 
or with which it may be consolidated, or any entity resulting from any amalgamation, 
merger or consolidation to which a Collateral Agent or Servicer shall be a party, as a 
whole or substantially as a whole, shall be the successor of such Collateral Agent or 
Servicer hereunder if legally bound hereby as such successor, without the necessity for 
execution or filing of any paper or any further act on the part of any of the parties hereto, 
anything to the contrary contained herein notwithstanding. 

12. FEES TO COLLATERAL AGENT; PAYMENTS; INDEMNITY.

(a) Fees.

In addition to any other fees owed to Servicer or Collateral Agent from either (i)
Borrower, and paid by Borrower to Servicer or Collateral Agent, or (ii) Lender, and paid 
by Borrower out of amounts otherwise due to Lender, the Lender shall pay to the 
Collateral Agent all fees required to be paid under the Fee Schedule attached hereto 
as Schedule I with respect to this Agreement at the times and in the amounts set forth 
therein.  Any amounts owed by Lender may, at Collateral Agent’s discretion, be paid by 
Borrower out of amounts otherwise payable from Borrower to Lender. 

(b) Payment by the Borrower.

The Borrower agrees that it will pay all of the Collateral Agent’s and the Servicer’s 
fees, as applicable, including those owed by the Lender listed on Schedule I, which shall 
be paid by the Borrower on behalf of the Lender out of amounts otherwise due to the 
Borrower, for its respective services hereunder and will pay or reimburse the Collateral 
Agent and the Servicer upon its request for all of their respective expenses, disbursements 
and advances incurred or made in the administration of their respective duties hereunder 
and under the Note and the Mortgage, as applicable (including, without limitation, 
reasonable legal fees and expenses and the reasonable compensation of all Agent 
Professionals, Agent-Related Persons and other advisers, agents or experts employed or 
retained by the Collateral Agent or the Servicer pursuant to this Agreement).  In addition 
to and without limiting any other protection of the Collateral Agent and/or the Servicer 
hereunder or otherwise by law, the Borrower shall indemnify the Agent-Related Persons 
for any and all liabilities, obligations, losses, damages, penalties, actions, claims, 
demands, judgments, suits, costs, expenses or disbursements of any kind or nature 
whatsoever that may be suffered by, imposed on, incurred by or asserted against any 
Agent-Related Person, whether groundless or otherwise, howsoever arising from or out 
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of, or in any way related to the subject matter of, this Agreement, the Note, the Mortgage 
or any of the Collateral or the performance or enforcement of any of the terms of any 
thereof, including fees and expenses of special counsel; provided that the Borrower shall 
not be liable for any such payment to any Agent-Related Person to the extent the 
obligation to make such payment has been caused by such Agent-Related Person’s own 
gross negligence or willful misconduct, as finally determined by a court of competent 
jurisdiction.  All statements from the Collateral Agent, the Servicer or any other Person 
for obligations owing by the Borrower pursuant to the preceding sentence shall be sent to 
the Borrower.  Any amount due under this Section 12(b) and unpaid 10 Business Days 
after request for such payment will bear interest from the expiration of such 10 Business 
Days at a rate per annum equal to two percent (2%) above the rate of interest publicly 
announced by JPMorgan Chase Bank, N.A. from time to time in New York City as its 
prime rate, payable on demand.  If not timely paid by the Borrower, at the Collateral 
Agent’s or the Servicer’s election, all amounts so payable and the interest thereon will be 
payable out of any assets in the possession of the Collateral Agent and/or the Servicer 
and any other Collateral in priority to amounts owing to any and all other parties to this 
Agreement. 

(c) Survival.

The obligations of the Borrower and the Lenders under this Section 12 shall survive 
the payment in full of all of the other Obligations, the resignation or removal of the 
Collateral Agent and/or the Servicer and the termination of this Agreement. 

13. COLLATERAL AGENT’S AND SERVICER’S FUNDS NOT AT RISK.

For purposes of clarity, no provision of this Agreement or the Mortgage, and no
request of any Lender or other Person shall require either the Collateral Agent or the 
Servicer to expend or risk any of its own funds, or to take any legal or other action under 
this Agreement, the Note or the Mortgage which might, in its reasonable judgment, 
involve any expense or any financial or other liability unless the Collateral Agent or the 
Servicer shall be furnished with indemnification acceptable to it, acting reasonably, 
including the advance of funds sufficient in the judgment of the Collateral Agent or the 
Servicer, as applicable, to satisfy such liability, costs and expenses. 

14. INDEPENDENT CREDIT DECISIONS.

Each Lender acknowledges that it has, independently and without reliance upon the
Collateral Agent, the Servicer or any other Lender and based upon such documents and 
information as it has deemed appropriate, made its own credit analysis and decision to 
enter into this Agreement.  Each Lender also acknowledges that it will, independently 
and without reliance upon any of the Collateral Agent, the Servicer or any other Lender 
and based upon such documents and information as it shall deem appropriate at the time, 
continue to make its own credit decisions in taking or not taking action under this 
Agreement. 

15. DETERMINATION OF LENDERS; SUBSEQUENT LENDERS BOUND.
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The Collateral Agent and the Servicer may deem and treat the payee of any 
promissory note or other evidence of indebtedness or obligation relating to any 
Obligation as the owner thereof for all purposes hereof unless and until (i) a written 
notice of the assignment or transfer thereof signed by such payee and (ii) a written 
acknowledgment agreeing to be bound by the terms hereof and such other documents 
required by Section 16(d), each signed by the assignee or transferee, and in form 
reasonably satisfactory to the Collateral Agent and/or the Servicer, shall have been filed 
with the Collateral Agent and/or the Servicer, as applicable.  Any request, authority or 
consent of any Person who at the time of making such request or giving such authority or 
consent is the holder of any such note or other evidence of indebtedness or obligation, 
shall be conclusive and binding on any subsequent holder, transferee or assignee of such 
note or other evidence of indebtedness or obligation and of any note or notes or other 
evidences of indebtedness or obligation issued in exchange therefor. 

16. MISCELLANEOUS.

(a) Notices.

All notices, requests and other communications shall have been duly given and shall
be effective (a) when delivered by hand, (b) when transmitted via telecopy or email (or 
other facsimile device) with receipt confirmed with respect to telecopy, (c) the Business 
Day next following the day on which the same has been delivered prepaid to a reputable 
national overnight air courier service, or (d) the third Business Day next following the 
day on which the same is sent by certified or registered mail, postage prepaid, in each 
case to the respective parties at the address, telecopy number or email address as 
provided in the immediately succeeding sentence; provided, however, that if any notice is 
delivered on a day other than a Business Day, or after 5:00 P.M. (Eastern time) on any 
Business Day, then such notice shall not be effective until the next Business Day.  For 
purposes hereof, the address of each party hereto and its facsimile number or email 
address (until written notice of a change thereof is delivered to the Collateral Agent, the 
Servicer, the Borrower and each Lender) shall be as set forth in Schedule II hereto, or at 
such other address as such party may specify by written notice to the other parties hereto. 
Notices to any Person that becomes a holder of Obligations after the date hereof shall be 
given to such address or facsimile number or email address of which such Person shall 
have given written notice to the Collateral Agent, the Servicer and the Borrower. 

(b) Amendments.

No provision of this Agreement may be amended or waived except by a writing 
signed by the Required Lenders, the Collateral Agent and the 
Servicer; provided, however, that any amendment expanding the obligations or liabilities 
of the Borrower either hereunder or thereunder shall require the Borrower’s consent. 

(c) Conflicts with Collateral Documents and other Transaction Documents.

The Collateral Agent, the Servicer and the Lenders agree that, if any provision of 
this Agreement is inconsistent with or contrary to any provisions in the Note or the 
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Mortgage, the provisions of this Agreement shall prevail as between and among the 
Collateral Agent, the Servicer and the Lenders. 

(d) Successors and Assigns.

This Agreement shall be binding upon, and inure to the benefit of, the Collateral 
Agent, the Servicer and the Lenders and their respective successors and assigns.  If any 
Lender shall assign or transfer the Obligations owing to it, it shall promptly so notify the 
Collateral Agent and the Servicer in writing.  No Lender which assigns or transfers any 
Obligations owing to it shall assign or transfer its benefits under the Collateral 
Documents without obtaining from the assignee or transferee and delivering to the 
Collateral Agent, the Servicer and the Lenders a joinder agreement and an executed 
acknowledgment of the assignee or transferee agreeing to be bound by the terms hereof to 
the same extent as if it had been a Lender on the date hereof.  Each assignee or transferee 
of any Obligations shall take such Obligations subject to the provisions of this Agreement 
and to any request made, waiver or consent given or other action taken or authorized 
hereunder by each previous holder of such Obligations prior to the receipt by the 
Collateral Agent and the Servicer of written notice of such assignment or transfer; and, 
except as expressly otherwise provided in such notice, the Collateral Agent and/or the 
Servicer shall be entitled to assume conclusively that the assignee or transferee named in 
such notice shall thereafter be vested with all rights and powers as a Lender under this 
Agreement (and the Collateral Agent and the Servicer may conclusively assume that no 
Obligations have been subject to any assignment or transfer other than transfers of which 
the Collateral Agent and the Servicer have received such a notice).  Upon the written 
request of any Lender or the Borrower, the Collateral Agent and the Servicer will provide 
such Lender and the Borrower with copies of any written notices of transfer received 
pursuant hereto. 

(e) Continuing Effectiveness.

This Agreement shall continue to be effective among the Collateral Agent, the 
Servicer and the Lenders even though a case or proceeding under any bankruptcy or 
insolvency law or any proceeding in the nature of a receivership, whether or not under 
any insolvency law, shall be instituted with respect to the Borrower or any portion of the 
property or assets of the Borrower, and all actions taken by the Collateral Agent with 
respect to the Collateral or by the Collateral Agent, the Servicer and the Lenders with 
regard to such proceeding shall be determined by the Required 
Lenders; provided, however, that nothing herein shall be interpreted to preclude any 
Lender from filing a proof of claim with respect to its Obligations or from casting its vote, 
or abstaining from voting, for or against confirmation of a plan of reorganization in a case 
of bankruptcy, insolvency or similar law in its sole discretion. 

(f) Further Assurances.

Each party and the Borrower agrees to do such further acts and things and to execute 
and deliver such additional agreements, powers and instruments as necessary or as any 
Lender or the Collateral Agent or the Servicer may reasonably request to carry into effect 
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the terms, provisions and purposes of this Agreement or to better assure and confirm unto 
the Collateral Agent or the Servicer or any of the other Lenders their respective rights, 
powers and remedies hereunder. 

(g) Counterparts.

This Agreement may be executed in any number of counterparts, all of which taken 
together shall constitute one and the same agreement, and any of the parties hereto may 
execute this Agreement by signing any such counterpart.  Delivery of an executed 
counterpart of a signature page to this Agreement by fax or pdf shall be effective as 
delivery of a manually executed counterpart of this Agreement. 

(h) Effectiveness.

This Agreement shall become effective immediately upon execution hereof by the 
Collateral Agent, the Servicer, the Required Lenders and the Borrower, and shall 
continue in full force and effect until 91 days following the date upon which all 
Obligations are irrevocably paid and satisfied in full; provided that, if the Obligations due 
and owing to a Lender have been paid and satisfied in full, then such Lender shall be 
deemed released from this Agreement without any further action being necessary.  Any 
such released Lender shall give the Collateral Agent notice of such release but the failure 
to give such notice shall not affect such release. 

(i) Governing Law.

THIS AGREEMENT SHALL BE CONSTRUED AND ENFORCED IN 
ACCORDANCE WITH, AND THE RIGHTS OF THE PARTIES SHALL BE 
GOVERNED BY, THE INTERNAL LAW OF THE STATE OF ILLINOIS, 
EXCLUDING CHOICE-OF-LAW PRINCIPLES OF THE LAW OF SUCH 
STATE THAT WOULD PERMIT THE APPLICATION OF THE LAWS OF A 
JURISDICTION OTHER THAN SUCH STATE. 

(j) Jurisdiction.

(i) Each party hereto irrevocably submits to the non-exclusive jurisdiction of
any Illinois state or federal court sitting in Cook County, Illinois, over any suit, action or 
proceeding arising out of or relating to this Agreement or any of the agreements, 
documents or instruments delivered in connection herewith or therewith.  To the fullest 
extent permitted by applicable law, the parties hereto irrevocably waive and agree not to 
assert, by way of motion, as a defense or otherwise, any claim that it is not subject to the 
jurisdiction of any such court, any objection that it may now or hereafter have to the 
laying of the venue of any such suit, action or proceeding brought in any such court and 
any claim that any such suit, action or proceeding brought in any such court has been 
brought in an inconvenient forum. 

(ii) Nothing in this Section 16(j) shall affect the right that the Collateral Agent,
the Servicer or any of the Lenders to serve process in any manner permitted by law, or 
limit any right that any party hereto may have to bring proceedings against the Borrower 
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in the courts of any appropriate jurisdiction or to enforce in any lawful manner a 
judgment obtained in one jurisdiction in any other jurisdiction. 

(iii) THE PARTIES HERETO IRREVOCABLY WAIVE ALL RIGHT TO
TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM 
(WHETHER BASED ON CONTRACT, TORT OR OTHERWISE) ARISING OUT OF 
OR RELATING TO THIS AGREEMENT OR ANY OTHER AGREEMENT, 
DOCUMENT OR INSTRUMENT DELIVERED IN CONNECTION HEREWITH OR 
THEREWITH OR THE ACTIONS OF THE LENDERS, THE COLLATERAL AGENT 
OR THE SERVICER IN THE NEGOTIATION, ADMINISTRATION, 
PERFORMANCE OR ENFORCEMENT HEREOF OR THEREOF. 

(k) Headings; Sections.

Headings of Sections of this Agreement have been included herein for convenience 
only and should not be considered in interpreting this Agreement.  Unless stated 
otherwise in this Agreement, references in this Agreement to Sections are references to 
Sections of this Agreement. 

(l) No Implied Beneficiaries.

Nothing in this Agreement (except Section 16(b)), expressed or implied, is intended 
or shall be construed to confer upon or give to any Person, other than the Lenders, the 
Collateral Agent and the Servicer, any right, remedy or claim under or by reason of this 
Agreement or any covenant, condition or stipulation herein contained. 

(m) Severability.

If any provision of this Agreement shall be held or deemed to be, or shall in fact be, 
inoperative or unenforceable as applied in any particular case in any jurisdiction, or 
because it conflicts with any other provision or provisions hereof or with any constitution 
or statute or rule of public policy, or for any other reason, such circumstance shall not 
have the effect of rendering the provision in question inoperative or unenforceable in any 
other case or circumstance, or rendering any other provision herein contained invalid, 
inoperative or unenforceable to any extent whatsoever.  Upon the determination that any 
term or other provision of this Agreement is invalid, illegal or incapable of being 
enforced, the parties hereto shall negotiate in good faith to modify this Agreement so as 
to give effect to their original intention as closely as possible in an acceptable manner to 
the end that the transactions contemplated hereby are fulfilled to the maximum extent 
possible. 

(n) Obligations Individual.

The obligations and representations and warranties of the Collateral Agent, the 
Servicer and each of the Lenders herein are made by each of them individually.  Nothing 
herein contained shall be construed as creating among the Lenders, or among the 
Collateral Agent, the Servicer and the Lenders, a partnership, joint venture or other joint 
association. 
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(o) No Obligation to Extend Credit.

No provision of this Agreement shall be construed as obligating the Collateral Agent, 
the Servicer or any Lender to advance any monies or otherwise extend credit to the 
Borrower at any time. 
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(p) Representations of Parties.

Each of the Lenders, the Collateral Agent and the Servicer, severally and not jointly, 
represents and warrants to the other parties hereto that such party has all requisite power 
and capacity to execute, deliver and perform this Agreement and that the execution, 
delivery and performance of this Agreement has been duly authorized by all necessary 
action on the part of such party and that this Agreement constitutes the legal, valid and 
binding obligation of such party, enforceable against such party in accordance with its 
terms except as such enforceability may be limited by (i) bankruptcy, insolvency, 
reorganization or similar laws affecting the enforcement of creditors’ rights generally and 
(ii) general principles of equity (regardless of whether such enforceability is considered
in a proceeding in equity or law).

(q) Limitation of Liability Due to Forces Beyond Collateral Agent’s or Servicer’s
Control.

In no event shall the Collateral Agent or the Servicer be responsible or liable for any 
failure or delay in the performance of its obligations hereunder arising out of or caused 
by, directly or indirectly, forces beyond its control, including, without limitation, strikes, 
work stoppages, accidents, acts of war or terrorism, civil or military disturbances, nuclear 
or natural catastrophes or acts of God, and interruptions, loss or malfunctions of utilities, 
communications or computer (software and hardware) services; it being understood that 
the Collateral Agent and the Servicer shall use reasonable efforts which are consistent 
with accepted practices in the banking industry to resume performance as soon as 
practicable under the circumstances.  

[Remainder of page intentionally left blank; next page is signature page.] 
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IN WITNESS WHEREOF, the Collateral Agent, the Servicer and the Lenders 
have executed or caused this Agreement to be duly executed and delivered by their 
respective officers thereunto duly authorized, all as of the date first above written. 

      COLLATERAL AGENT: 

  EQUITYBUILD FINANCE, LLC, as Collateral Agent on behalf 
of the Lenders listed below 

  By: 

Name:    

Title: Asset Manager

SERVICER: 

  EQUITYBUILD FINANCE, LLC, as Servicer 

  By: 

Name:     

Title: Asset Manager

[Signature Page to Collateral Agency and Servicing Agreement]

Elizabeth Kammerer

Elizabeth Kammerer
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 ACKNOWLEDGED, CONSENTED AND AGREED TO: 

    BORROWER: 

  EquityBuild, Inc. 

  By: ____________________________________ 

Name: 

Title: Closing Coordinator 

[Signature Page to Collateral Agency Agreement] 

Elizabeth Kammerer
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SCHEDULE I 

COLLATERAL AGENT FEE SCHEDULE 

Section 1:  Payouts 

All payouts paid by check.  

If Lender requests different method, fees are as follows: 

• Wire funds: $50 
• Overnight check: $50 
• Direct deposit: No fee 

Section 2:  Buyouts 

If Lender requests principal back prior to Loan’s maturity date (and request granted), 
Lender must pay an early liquidation fee equal to:  (i) 12% of the amount being returned 
if the request is made within one year of the date the Loan is funded (the “Origination 
Date”); and (ii) 10% of the amount being returned if the request is made between one and 
two years of the Origination Date. This fee is not intended to be a penalty but is an 
estimate, and indicative, of the actual cost and expenses EBF will incur in conjunction 
with such request.   

EBF reserves the right to extend the maturity date on any Loan at the request of the 
Borrower.  At that time, anyone who wishes to not participate in the extension may 
receive a return of their Investment and no fee will be charged in respect thereof .  
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SCHEDULE II 

ADDRESSES FOR NOTICES 

If to EquityBuild Finance, LLC, as either Collateral Agent or Servicer: 

     EquityBuild Finance, LLC 
[Address] 5068 West Plano Pkwy. #300 

     Plano, TX 75093 
Attention:  [Elizabeth Kammerer] 
Facsimile:  [___________] 
E-mail:  [elizabeth@equitybuildfinance.com]

If to the Lenders: 

[Name]
[Address] 
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________]

[Name] 
[Address] 
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________]

[Name] 
[Address] 
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________]

If to the Borrower: 

     EquityBuild, Inc. 
[Address] 1083 N Collier Blvd. #132 

     Marco Island, FL 34145 
Attention:  [Elizabeth Kammerer] 
Facsimile:  [___________] 
E-mail:  [elizabeth@equitybuild.com]
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Mail To: 
 

 

 

 

  [The Above Space For Recorder's Use Only]   
 

MORTGAGE 
 

THIS MORTGAGE ("Security Instrument") is given on November 25, 2014. The mortgagor 
is EquityBuild, Inc. ("Borrower"). 

 

This Security Instrument is given to The Persons Listed on Exhibit A to the Mortgage C/O Hard 
Money Company, LLC whose address is 5068 West Plano Pkwy. #300 Plano, TX 75093 
("Lender"). 

 

Borrower owes Lender the principal sum of Eight Hundred Sixty-Five Thousand and 00/100 Dollars 
(U.S. $865,000.00). This debt is evidenced by Borrower's note dated the same date as this Security 
Instrument, which provides for a final payment of the full debt, if not paid earlier, due and payable 
December 1st, 2016. This Security Instrument secures to Lender: 
(a) the repayment of the debt evidenced by the Notes, with interest, and all renewals, extension and 
modifications; (b) the payment of all other sums, with interest advanced under paragraph 7 to protect 
the security of this Security Instrument; and (c) the performance of Borrower's covenants and 
agreements under this Security Instrument and the Notes. For this purpose, Borrower does hereby 
mortgage, grant and convey to Lender the following described property located in COOK County, 
Illinois: 

 

 

PIN: 21-30-309-026-0000 
 

 

which has the address of 7656 S Kingston Ave. Chicago, IL 60649 ("Property Address"); 
 

TOGETHER WITH all the improvements now or hereafter erected on the property, and all 
easements, rights, appurtenances, rents, royalties, mineral, oil and gas rights and profits, water rights 
and stock and all fixtures now or hereafter a part of the property. All replacements and additions shall 
also be covered by this Security Instrument. All of the foregoing is referred to in this Security 
Instrument as the "Property." 
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BORROWER COVENANTS that Borrower is lawfully seized of the estate hereby conveyed 
and has the right to mortgage, grant and convey the Property and that the Property is 
unencumbered, except for encumbrances of record. Borrower warrants and will defend generally the 
title to the Property against all claims and demands, subject to any encumbrances of record. 

 

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-
uniform covenants with limited variations by jurisdiction to constitute a uniform security instrument 
covering real property. 

 

UNIFORM COVENANT. Borrower and Lender covenant and agree as follows: 
 

1. Payment of Principal and Interest; Prepayment and Late Charges. Borrower shall promptly 
pay when due the principal of and interest on the debt evidenced by the Notes and any prepayment 
and late charges due under the Notes. 

 

2. Hazard Insurance. Borrower shall keep the improvements now existing or hereafter erected 
on the Property insured against loss by fire, hazards included within the term "extended coverage" 
and any other hazards for which Lender requires insurance. This insurance shall be maintained in the 
amounts and for the periods that Lender requires. The insurance carrier providing the insurance shall 
be chosen by Borrower subject to Lender's approval which shall not be unreasonably withheld. 

 

All insurance policies and renewals shall be acceptable to Lender and shall include a standard 
mortgage clause. Lender shall have the right to hold the policies and renewals. If Lender requires, 
Borrower shall promptly give to Lender all receipts of paid premiums and renewal notices. In the 
event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may 
make proof of loss if not made promptly by Borrower. 

 

Unless Lender and Borrower otherwise agree in writing, insurance proceeds shall be applied 
to restoration and repair of the Property damaged, if the restoration or repair is economically feasible 
and Lender's security is not lessened. If the restoration or repair is not economically feasible or 
Lender's security would be lessened, the insurance proceeds shall be applied to the sums secured 
by this Security Instrument, whether or not then due, with any excess paid to Borrower. If Borrower 
abandons the Property, or does not answer within 30 days a notice from Lender that the insurance 
carrier has offered to settle a claim, then Lender may collect the insurance proceeds. Lender may 
use the proceeds to repair or restore the Property or to pay sums secured by this Security 
Instrument, whether or not then due. The 30-day period will begin when the notice is given. 

 

Unless Lender and Borrower otherwise agree in writing, any application of proceeds to 
principal shall not extend or postpone the due date of the monthly payments referred to in 
paragraphs 1 and 2 or change the amount of the payments. If under paragraph 19 the property is 
acquired by Lender, Borrower's rights to any insurance policies and proceeds resulting from damage 
to the Property prior to the acquisition shall pass to Lender to the extent of sums secured by this 
Security Instrument immediately prior to the acquisition. 

 

3. Preservation and Maintenance of Property; Leaseholds. Borrower shall not destroy, damage 
or substantially change the Property, allow the Property to deteriorate or commit waste. If this 
Security Instrument is on a leasehold, Borrower shall comply with the provisions of the lease, and if 
Borrower acquires fee title to the Property, the leasehold and fee title shall not merge unless Lender 
agrees to the merger in writing. 
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4. Protection of Lender's Rights in the Property; Mortgage Insurance. If Borrower fails to 
perform the covenants and agreements contained in this Security Instrument, or there is a legal 
proceeding that may significantly affect Lender's rights in the Property (such as a proceeding in 
bankruptcy, probate, for condemnation or to enforce laws or regulations), then Lender may do and 
pay for whatever is necessary to protect the value of the Property and Lender's rights in the Property. 
Lender's actions may include paying any sums secured by a lien which has priority over this Security 
Instrument, appearing in court, paying reasonable attorneys' fees, and entering on the Property to 
make repairs. Although Lender may take action under this paragraph 4, Lender does not have to do 
so. 

 

5. Successor and Assigns Bound; Joint and Several Liability; Co-signers. The covenants and 
agreements of this Security Interest shall bind and benefit the successors and assigns of Lender and 
Borrower, subject to the provisions of paragraph 9. Borrower's covenants and agreements shall be 
joint and several. Any Borrower who co-signs this Security Instrument but does not execute the Notes: 
(a) is co-signing this Security Instrument only to mortgage, grant and convey the Borrower's interest 
in the Property under the terms of this Security Instrument; (b) is not personally obligated to pay the 
sums secured by this Security Instrument; and (c) agrees that Lender and any other Borrower may 
agree to extend, modify, forebear or make any accommodations with regard to the terms of this 
Security Instrument or the Notes without the Borrower's consent. 

 

6. Notices. Any notice to Borrower provided for in this Security Instrument shall be given by 
delivering it or by mailing it by first class mail unless applicable law requires use of another method. 
The notice shall be directed to the Property Address or any other address Borrower designates by 
notice to Lender. Any notice to Lender shall be given by first class mail to Lender's address stated 
herein or any other address Lender designates by notice to Borrower. Any notice provided for in this 
Security Instrument shall be deemed to have been given to Borrower or Lender when given as 
provided in this paragraph. 

 

7. Governing Law; Severability. This Security Instrument shall be governed by federal law and 
the law of jurisdiction in which the Property is located. In the event that any provision or clause of this 
Security Instrument or Notes conflicts with applicable law, such conflict shall not affect other provisions 
of this Security Instrument or the Notes which can be given effect without the conflicting provision. To 
this end the provisions of this Security Instrument and the Notes are declared to be severable. 

 

8. Borrower's Copy. Borrower shall be given one conformed copy of the Notes and of this 
Security Instrument. 

 

9. Transfer of the Property or a beneficial Interest in Borrower. If all or any part of the Property 
or any interest in it is sold or transferred (or if a beneficial interest in Borrower is sold or transferred 
and Borrower is not a natural person) without Lender's prior written consent, Lender may, at its 
option, require immediate payment in full of all sums secured by this Security Instrument. However, 
this option shall not be exercised by Lender if exercise is prohibited by federal law as of the date of 
this Security Instrument. 

 

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice 
shall provide a period of not less than 30 days from the date the notice is delivered or mailed within 
which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay these 
sums prior to the expiration of this period, Lender may invoke any remedies permitted by this 
Security Instrument without further notice or demand on Borrower. 

DocuSign Envelope ID: B194EC30-BF60-442A-9050-386CA5496C89

Ex. 2-6, p. 148

Case: 1:18-cv-05587 Document #: 1217-2 Filed: 03/14/22 Page 244 of 614 PageID #:64442



NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows: 
 

10. Release. Upon payment of all sums secured by this Security Instrument, Lender shall 
release this Security Instrument without charge to Borrower. Borrower shall pay any recordation 
costs. 

11. Assignment of Rents and Leases. As additional security for the payment of the 
Indebtedness, Mortgagor assigns and transfers to Mortgagee, pursuant to 1953 PA 210, as amended 
by 1966 PA 151 (MCLA 554.231 et seq., MSA 26.1137(1) et seq.), all the rents, profits, and income 
under all leases, occupancy agreements, or arrangements upon or affecting the Premises (including 
any extensions or amendments) now in existence or coming into existence during the period this 
Mortgage is in effect. This assignment shall run with the land and be good and valid as against 
Mortgagor and those claiming under or through Mortgagor. This assignment shall continue to be 
operative during foreclosure or any other proceedings to enforce this Mortgage. If a foreclosure sale 
results in a deficiency, this assignment shall stand as security during the redemption period for the 
payment of the deficiency. This assignment is given only as collateral security and shall not be 
construed as obligating Mortgagee to perform any of the covenants or undertakings required to be 
performed by Mortgagor in any leases.In the event of default in any of the terms or covenants of this 
Mortgage, Mortgagee shall be entitled to all of the rights and benefits of MCLA 554.231-.233, MSA 
26.1137(1)-(3), and 1966 PA 151, and Mortgagee shall be entitled to collect the rents and income 
from the Premises, to rent or lease the Premises on the terms that it may deem best, and to maintain 
proceedings to recover rents or possession of the Premises from any tenant or trespasser.Mortgagee 
shall be entitled to enter the Premises for the purpose of delivering notices or other communications 
to the tenants and occupants. Mortgagee shall have no liability to Mortgagor as a result of those acts. 
Mortgagee may deliver all of the notices and communications by ordinary first-class U.S. mail.If 
Mortgagor obstructs Mortgagee in its efforts to collect the rents and income from the Premises or 
unreasonably refuses or neglects to assist Mortgagee in collecting the rent and income, Mortgagee 
shall be entitled to appoint a receiver for the Premises and the income, rents, and profits, with powers 
that the court making the appointment may confer. Mortgagor shall at no time collect advance rent in 
excess of one month under any lease pertaining to the Premises, and Mortgagee shall not be bound 
by any rent prepayment made or received in violation of this paragraph. Mortgagee shall not have 
any obligation to collect rent or to enforce any other obligations of any tenant or occupant of the 
Premises to Mortgagor. No action taken by Mortgagee under this paragraph shall cause Mortgagee 
to become a "mortgagee in possession."  

 

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in 
this Security Instrument and in any rider(s) executed by Borrower and recorded with it. 

 

Signed, sealed and delivered in the presence of: 
 

 

  (SEAL) 
Jerry Cohen, BORROWER 

 

 

 

 

 

 

 

 

  [Space Below This Line For Acknowledgement]   
 

STATE OF FLORIDA, ___________________ County ss: 

DocuSign Envelope ID: B194EC30-BF60-442A-9050-386CA5496C89

Ex. 2-6, p. 149

Case: 1:18-cv-05587 Document #: 1217-2 Filed: 03/14/22 Page 245 of 614 PageID #:64443



 

I hereby certify that on this day, before me, an officer duly authorized in the state aforesaid 
and in the county aforesaid to take acknowledgements, personally appeared Jerry Cohen, to me 
known to be the person described in and who executed the foregoing instrument and acknowledged 
that he/she executed the same for the purpose therein expressed. 

 

WITNESS my hand and official seal in the county and state aforesaid this ____ day of 
____________, 20___. 

 

My Commission expires: 
 

{Seal} 
 

Notary Public 
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

among 

HARD MONEY COMPANY, LLC, 

as Collateral Agent and Loan Servicer, 

and 

EACH OF THE LENDERS PARTY HERETO 

DATED AS OF _____________
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

This COLLATERAL AGENCY AND SERVICING AGREEMENT (as amended,  
supplemented or otherwise modified from time to time, this “Agreement ”) is made as of
_____________, by and among (i) Hard Money Company, LLC, a Florida limited 
liability company (in its individual capacity, “HMC”, and in its capacity as collateral 
agent for the Lenders (as defined below), and in its capacity as loan servicer for the 
Lenders, the “Collateral Agent” or the “Servicer”), and (ii) each of the Lenders party 
hereto (together with their respective successors and assigns as beneficiaries of the Note 
(as defined below), the “Lenders”), and is acknowledged, consented and agreed to by 
EquityBuild, Inc., a Florida corporation (the “Company” or the “Borrower”). 

RECITALS 

A.  Reference is made to that certain Note, dated _____________ (as the same from 
time to time hereafter may be amended, restated, supplemented or otherwise modified, 
the “Note”) by the Company in favor of the Lenders, pursuant to which, subject to the 
terms and conditions set forth therein, the Lenders shall make certain loans to the 
Company (the “Loans”). 

B. The Lenders have agreed to make the Loans to the Company, but only upon the 
condition, among others, that the Company grant to the Collateral Agent, for the benefit 
of the Lenders, as security for the Company’s obligations to the Lenders and the 
Collateral Agent under or in respect of the Note and the Mortgage (as defined below), a 
perfected lien on, and security interest in, the Collateral (as defined below). 

C.  The Lenders desire that HMC act as the collateral agent for and on behalf of all 
of the Lenders regarding the Collateral, all as more fully provided herein; and the 
Collateral Agent and the Lenders have entered into this Agreement to, among other 
things, further define the rights, duties, authority and responsibilities of the Collateral 
Agent and the relationship among the Lenders regarding their pari passu interests in the 
Collateral. 

D.  The Lenders also desire to retain HMC as the loan servicer to act as their agent to 
employ commercially reasonable and prudent practices to collect all scheduled payments 
on the Loans, and to protect to the best of the Servicer’s ability, the security for the Loan. 

AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing premises and for other 
good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, HMC and the Lenders agree as follows: 
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1. DEFINED TERMS. 

As used in this Agreement, and unless the context requires a different meaning, the 
following terms have the respective meanings indicated below, all such definitions to be 
equally applicable to the singular and plural forms of the terms defined. 

Actionable Default – means the existence and continuance of any Event of Default 
(as defined in the Note) beyond any grace period in respect thereof provided in the Note 
or the acceleration of the maturity of the Note. 

Affiliate – means, with respect to any specified Person, any other Person that 
directly or indirectly, through one or more intermediaries, has control of, is controlled by, 
or is under common control with, such specified Person. For these purposes, “control” 
means the possession, directly or indirectly, of the power to direct or cause the direction 
of the management of any Person, whether through the ownership of voting securities, by 
contract or otherwise. 

Agent Professionals – means attorneys, legal counsel, accountants, appraisers, 
business valuation experts, environmental engineers, turnaround consultants, or other 
professionals or experts at any time retained by HMC in the discharge of its duties 
hereunder or under any of the Collateral Documents. 

Agent-Related Persons – means HMC, in its capacity as Collateral Agent or 
Servicer, and any successor collateral agent or loan servicer, and any co-agents or 
separate agents appointed pursuant to Section 5, together with their respective Affiliates, 
and the officers, directors, employees, representatives, agents and Agent Professionals of 
such Persons and Affiliates.  

Agreement – has the meaning specified for such term in the Preamble hereto. 

Business Day – means a day (i) other than Saturday or Sunday and (ii) on which 
commercial banks are open for business in New York, New York. 

Collateral – has the meaning specified for such term in Mortgage.  

Collateral Agent – has the meaning specified for such term in the Preamble hereto. 

Collateral Documents – means the Mortgage and any other document now or 
hereafter evidencing a security interest, lien or other encumbrance granted to secure the 
obligations payable under the Note or any guarantee thereof.   

Company – has the meaning specified for such term in the Preamble hereto. 

Enforcement Notice – means a written notice given by the Required Lenders to the 
Collateral Agent stating that an Actionable Default exists. 

HMC– has the meaning specified for such term in the Preamble hereto. 
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Lenders – has the meaning specified for such term in the Preamble hereto. 

Liens – means any pledges, liens, claims, encumbrances or security interests. 

Mortgage – has the meaning specified for such term in Note. 

Obligations – means and includes all present and future indebtedness, obligations 
and liabilities of every kind and nature of the Company from time to time owed to any 
Lender under the Note arising from, evidenced by or relating to the Note or the Mortgage. 

Note – has the meaning specified for such term in Recital A hereto. 

Person – means any individual, partnership, corporation, limited liability company, 
unincorporated organization or association, trust or other entity. 

Required Lenders – means the Lenders acting by a majority of principal advanced 
by the Lenders under the Note. 

Servicer – has the meaning specified in the Preamble hereto. 

2. APPOINTMENTS; IRREVOCABLE DELEGATION OF AUTHORITY. 

  (a) Appointment as Collateral Agent and Loan Servicer. 

The Lenders hereby appoint and designate HMC as collateral agent on their behalf 
hereunder and under the Mortgage.  The Lenders hereby also appoint and designate HMC 
as the loan servicer with respect to the Loans.  HMC hereby accepts such appointments 
on the terms and conditions set forth herein and acknowledges that it holds the Collateral 
and acts under the Mortgage as agent for and on behalf of the Lenders.  The Lenders 
hereby authorize and direct the Collateral Agent to (a) enter into the Mortgage and the 
Note for and on behalf of and for the benefit of the Lenders in accordance with the terms 
hereof and thereof, (b) exercise such rights and powers under this Agreement, the Note or 
the Mortgage as the case may be, as are specifically granted or delegated to the Collateral 
Agent by the terms hereof and thereof, together with such other rights and powers as are 
reasonably incidental thereto or as are customarily and typically exercised by agents 
performing duties similar to the duties of the Collateral Agent hereunder and under the 
Collateral Documents, subject, however, to any express limitations set forth herein or in 
the Mortgage, and (c) perform the obligations of the Collateral Agent thereunder.  The 
Lenders hereby agree to be bound by the provisions of the Mortgage and the Note.  The 
duties of the Collateral Agent and the Servicer shall be deemed ministerial and 
administrative in nature, and neither the Collateral Agent nor the Servicer shall have, by 
reason of this Agreement or either of the Mortgage or the Note, a fiduciary relationship 
with any Lender and/or any Affiliate thereof. 

  (b) Irrevocable Delegation of Authority. 

Each Lender does hereby irrevocably delegate to the Collateral Agent all of each 
such Lender’s rights and powers under the Note and the Mortgage and agrees for the 
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benefit of the Collateral Agent and the other Lenders not to exercise any right or power of 
such Lender under the Note or the Mortgage. 

3. LIMITATIONS ON DUTIES AND ACTIONS OF COLLATERAL AGENT AND 
THE SERVICER. 

Neither the Collateral Agent nor the Servicer shall have any duties or responsibilities 
except those expressly set forth in this Agreement and the Mortgage.  Neither the 
Collateral Agent nor the Servicer shall be liable for any action taken or omitted by it, or 
any action suffered by it to be taken or omitted, excepting only its own gross negligence 
or willful misconduct, as finally determined by a court of competent jurisdiction.  IN 
THE ABSENCE OF WRITTEN INSTRUCTIONS FROM THE REQUIRED LENDERS, 
NEITHER THE COLLATERAL AGENT NOR THE SERVICER SHALL FORECLOSE 
UPON ANY LIEN WITH RESPECT TO ANY OF THE COLLATERAL OR TAKE 
ANY OTHER ACTION WITH RESPECT TO THE COLLATERAL OR ANY PART 
THEREOF. 

4. RECOURSE THROUGH COLLATERAL AGENT; SHARING OF 
COLLATERAL. 

  (a) Recourse Through Collateral Agent. 

Each of the Lenders acknowledges and agrees that (i) it shall only have recourse to 
the Collateral through the Collateral Agent and that it shall have no independent recourse 
to the Collateral and (ii) the Collateral Agent shall have no obligation to, and shall not, 
take any action hereunder or under the Mortgage except upon written instructions from 
the Required Lenders in accordance with Section 6(a). 

  (b) Sharing of Collateral. 

No Lender shall contest the validity, perfection, priority or enforceability of, or seek 
to avoid, any Lien securing any Obligation, and each party hereby agrees to cooperate, at 
no cost to the Collateral Agent, in the defense of any action contesting the validity, 
perfection, priority or enforceability of any such Lien.  No Lender shall have the right to 
obtain any of the Collateral or the benefit of any Lien on any property of the Company 
solely in respect of Obligations owing to such Lender or any group of Lenders comprised 
of less than all the Lenders. 

5. CO-AGENTS; COLLATERAL AGENT’S AND SERVICER’S USE OF 
PROFESSIONALS. 

  (a) Co-Agents. 

Each of the Collateral Agent and the Servicer shall have power to appoint one or 
more Persons to act as a co-agent or co-agents, jointly with the Collateral Agent and/or 
the Servicer, or to act as a separate agent or separate agents, with respect to all or any part 
of the Collateral or to enforce the Lender’s rights under the Note, and to vest in such 
Person or Persons, in such capacity, such rights, powers, duties and obligations of the 
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Collateral Agent and/or the Servicer, with the consent of the Required Lenders (such 
consent not to be unreasonably withheld or delayed), in any case only as may be 
necessary or desirable for the purpose of meeting any legal requirements of any 
jurisdiction in which any part of the Collateral may at the time be located.  Absent any 
specific agreement to the contrary, any co-agent or co-agents or separate agent or 
separate agents so appointed shall, to the extent applicable, have the rights, powers, 
obligations and duties of the Collateral Agent and/or the Servicer hereunder.  Neither the 
Collateral Agent nor the Servicer shall be responsible for the negligence, default or 
misconduct of any such co-agent or separate agent selected by it with reasonable care nor 
for any fees or expenses of such co-agent or separate agent. 

   (b) Agent Professionals. 

The Collateral Agent and the Servicer may employ one or more Agent Professionals 
to advise or assist it from time to time, but shall not be responsible for the negligence, 
default or misconduct of any such Agent Professionals selected by it with reasonable care.  
The Collateral Agent and the Servicer shall be entitled to rely on the advice and 
statements of Agent Professionals so selected.  The Company shall pay reasonable 
remuneration for all services performed by Agent Professionals for the Collateral Agent 
and the Servicer in the discharge of its duties hereunder and under the Collateral 
Documents in accordance with Section 11(b) hereof. 

6. INSTRUCTIONS FROM LENDERS; ENFORCEMENT NOTICE. 

   (a) Instructions from Lenders. 

Unless otherwise excused as provided herein, both the Collateral Agent and the 
Servicer shall act on all written instructions received from the Required Lenders, with 
respect to any action to be taken or not to be taken in connection with this Agreement, the 
Mortgage or the Note, including, without limitation, actions to be taken in connection 
with an insolvency proceeding in respect of the Company; provided, however, that the 
Collateral Agent shall act only on written instructions from all Lenders with respect to the 
amendment or termination of the Mortgage, or, except as provided in the Mortgage, any 
Lien on property of the Company granted under the Mortgage.  If either the Collateral 
Agent or the Servicer shall request instructions from the Lenders with respect to taking 
any particular action in connection with this Agreement, the Mortgage, the Note or any 
such Lien, the Collateral Agent and the Servicer shall be entitled to refrain from taking 
such particular action unless and until it shall have received written instructions from the 
Required Lenders (in which event it shall be required to act in accordance with such 
written instructions unless otherwise excused as provided herein), and neither the 
Collateral Agent nor the Servicer shall incur any liability to any Person for so refraining.  
Without limiting the foregoing, no Lender shall have any right of action whatsoever 
against the Collateral Agent or the Servicer as a result of the Collateral Agent or the 
Servicer taking or not taking any action hereunder or pursuant to or in accordance with 
the written instructions of such Required Lenders, except for the Collateral Agent’s or the 
Servicer’s own gross negligence or wilful misconduct in connection with any action 
taken or not taken by it, as finally determined by a court of competent jurisdiction.  
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Notwithstanding anything to the contrary contained in this Agreement or any of the 
Collateral Documents, (i) the failure of the Collateral Agent or the Servicer to take any 
action shall not constitute gross negligence or wilful misconduct by the Collateral Agent 
or the Servicer hereunder (A) following a request by the Collateral Agent or the Servicer 
for the Required Lenders’ consent to such action and the failure of the Required Lenders 
to respond to such request or (B) in the absence of written instructions from the Required 
Lenders and (ii) neither the Collateral Agent nor the Servicer shall be required to take any 
action that is, in its opinion (which may be, but is not required to be, based on the advice 
of legal counsel), contrary to applicable law or the Note or the Mortgage or that would, in 
its reasonable opinion, subject it or any Agent-Related Persons to liability or that would 
require it to expend or risk its own funds. 

  (b) Enforcement Notices. 

The Collateral Agent shall, as soon as practicable but in any event, if applicable, 
within ten (10) Business Days following receipt thereof, furnish to each of the Lenders: 

(i) a copy of each Enforcement Notice received by the Collateral Agent; 

(ii) a copy of each certificate or other written notice received by the Collateral 
Agent rescinding or withdrawing an Enforcement Notice; 

(iii) a copy of any written notice or other written communication given or 
received by the Collateral Agent under the Note or the Mortgage; and 

(iv) such other written notices required by the terms of this Agreement to be 
furnished by or to the Collateral Agent. 

Any Enforcement Notice shall be deemed to have been given when actually received 
by the Collateral Agent and to have been rescinded or withdrawn when the Collateral 
Agent has actually received from the notifying party a written notice rescinding or 
withdrawing such Enforcement Notice.  Any Enforcement Notice shall be deemed to be 
outstanding and in effect at all times after such notice has been given until such time, if 
any, as such notice has been rescinded or withdrawn. 

7. NO RESPONSIBILITY OF COLLATERAL AGENT OR SERVICER FOR 
CERTAIN MATTERS. 

Neither the Collateral Agent nor the Servicer shall be responsible in any manner 
whatsoever for the correctness of any recitals, statements, information, representations or 
warranties contained herein or in the Mortgage except for those made by it herein.   
Neither the Collateral Agent nor the Servicer makes any representation or warranty as to, 
and is not responsible in any way for: (i) the description, value, location, existence, or 
condition of any Collateral; (ii) the financial condition of the Company or the title of the 
Company to any of the Collateral; (iii) the sufficiency of the security afforded by this 
Agreement, the Note or the Mortgage or whether registration in respect thereof has been 
properly effected or maintained; (iv) the validity, genuineness, correctness, perfection, or 
priority of any Lien with respect to the Collateral; (v) other than in respect of itself as to 
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the Collateral Agent’s and the Servicer’s representations in Section 15(p) hereof, the 
validity, proper execution, enforceability, legality, or sufficiency of this Agreement, the 
Note, the Mortgage or any instrument deposited with the Collateral Agent or the Servicer; 
(vi) the identity, authority or right of any Lender executing any document; or (vii) the 
filing or renewal of any registration of the Mortgage or any public filing required under 
applicable law to perfect any of the Collateral Agent’s Liens, for the benefit of the
Lenders, in any of the Collateral.  Neither the Collateral Agent nor the Servicer shall be 
required to ascertain or inquire as to the performance by the Company of any of its 
covenants or obligations hereunder or under the Mortgage or the Note.  In no event shall 
either the Collateral Agent or the Servicer be responsible or liable for special, indirect, or 
consequential loss or damage of any kind whatsoever (including, but not limited to, loss 
of profit) irrespective of whether the Collateral Agent or the Servicer has been advised of 
the likelihood of such loss or damage and regardless of the form of action. 

8. LIMITED DUTIES OF COLLATERAL AGENT REGARDING 
COLLATERAL; FURTHER ACTS WITH RESPECT TO COLLATERAL. 

(a)  The Collateral Agent shall not be responsible for insuring any of the Collateral 
or for the payment of taxes, charges, fines, levies, assessments or for ensuring or 
protecting the validity, genuineness, correctness, perfection, or priority of any Lien upon 
any of the Collateral, and shall be indemnified therefor as provided in Section 12.  
Furthermore, the Collateral Agent shall not be responsible for the maintenance or 
safeguarding of any Collateral, except as provided in the immediately following sentence 
when the Collateral Agent has actual possession of any Collateral.  The Collateral Agent 
shall not have any duty to any of the Lenders with respect to any Collateral, including, 
without limitation, any Collateral in its possession or control or in the possession or 
control of any agent or nominee of the Collateral Agent selected by it with reasonable 
care, or any income therefrom or for the preservation of rights against prior parties or any 
other rights pertaining to the Collateral, except as stated in the next succeeding paragraph. 

(b)  Beyond the exercise of reasonable care in the custody thereof and the duty to 
account for monies actually received by it, the Collateral Agent shall have no duty as to 
any Collateral in its possession or control or in the possession or control of any agent or 
bailee or any income thereon or as to preservation of rights against prior parties or any 
other rights pertaining thereto and the Collateral Agent shall not be responsible for filing 
any financing or continuation statements or recording any documents or instruments in 
any public office at any time or times or otherwise perfecting or maintaining the 
perfection of any security interest in the Collateral.  The Collateral Agent shall be 
deemed to have exercised reasonable care in the custody of the Collateral in its 
possession if the Collateral is accorded treatment substantially equal to that which it 
accords its own property and shall not be liable or responsible for any loss or diminution 
in the value of any of the Collateral, by reason of the act or omission of any carrier, 
forwarding agency or other agent or bailee selected by the Collateral Agent with 
reasonable care.  The Collateral Agent shall not be responsible for the existence, 
genuineness or value of any of the Collateral or for the validity, perfection, priority or 
enforceability of the Liens in any of the Collateral, whether impaired by operation of law 
or by reason of any action or omission to act on its part hereunder, except to the extent 
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such action or omission constitutes gross negligence, bad faith or willful misconduct on 
the part of the Collateral Agent, or for the validity or sufficiency of the Collateral or any 
agreement or assignment contained therein, for the validity of the title of the Company to 
the Collateral, for insuring the Collateral or for the payment of taxes, charges, 
assessments or Liens upon the Collateral or otherwise as to the maintenance of the 
Collateral. 

9. DUTIES AS LOAN SERVICER. 

   (a) Specific Loan Services/Functions. 

In its capacity as the Servicer, HMC shall: (a) issue payment coupons or monthly 
statements to the Borrower directing Loan repayment to the Lenders or the Servicer; 
(b) issue payoff demands, beneficiary statements and mortgage ratings; (c) demand, 
receive and collect all Loan payments, deposit them by the next business day into the 
Servicer’s trust account and/or facilitate having them paid directly to Lender, in each case 
within 25 days of the date due; (d) issue annual Form 1099 income tax statements to the 
Borrower and Lenders; (e) answer Borrower inquiries, demands and requests; (f) grant 
appropriate payment deferrals, but not of the maturity of the Loan unless approved by the 
Required Lenders; (g) monitor the continued effectiveness and claims on any property 
insurance listed in the Loan escrow instructions; (h) request and receive notices of default 
on senior liens; (i) receive notices of property tax delinquencies, should a tax service be 
ordered through escrow or subsequently; and (j) execute and deliver on Lenders’ behalf
and in Lenders’ name any documents necessary or convenient for the purpose of 
maintaining or enforcing the Loan. 

   (b) Protective Advances. 

Upon request of the Servicer, Lenders shall make such advances as approved by the 
Required Lenders to be necessary and prudent to protect and to collect Lenders’ interest 
in the Loan.  If any Lender fails to make advances approved by the Required Lenders, the 
other Lenders are authorized to advance the amount the non-paying Lender failed to 
advance and to receive payment in full with interest at 10% per annum before any further 
payments are made to the non-paying Lender and, the non-defaulting Lenders shall also 
have the option, exercisable within 30 days after Lender’s failure to pay, to purchase such 
Lender’s interest in the Loan for the outstanding principal balance and any accrued
interest, fees and costs owed to the defaulting Lender, payable within 15 days after the 
election to purchase is made.  The Servicer, in its absolute discretion, may advance its 
own funds to protect the security of the Loan, including advances to cure senior liens, 
property insurance, foreclosure expenses, repair, advertising, litigation expenses and 
similar items, but not Loan payments.  The Servicer shall be reimbursed such advances, 
with interest at the interest rate then payable with respect to the Loan, from the next Loan 
payment, or within 10 days after a written request to Lenders.  To secure the Servicer’s
advances, Lenders hereby irrevocably assign to the Servicer, to the extent of advances 
owed to the Servicer, the first Loan payments received after an advance is made.  A 
defaulting or non-paying Lender will be liable to the remaining Lenders for all damages 
incurred as result of his/her/their failure to act or failure to advance funds including, but 
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not limited to, actual attorneys’ fees, court costs and fees, or any damages related to loss
of the security for the Loan. 

   (c) Loan Documents. 

To the extent not maintained by the Collateral Agent, the Servicer shall retain 
custody as agent for Lenders of the original Note and Mortgage. 

   (d) Real Estate Owned. 

The Servicer is also Lenders’ agent (in conjunction with the Collateral Agent) to 
liquidate any real estate acquired by Lenders in foreclosure of the property securing the 
Loan (the “Property”).  During the foreclosure process, the Servicer’s servicing fee shall
continue as set forth in Section 12 herein.  Additionally, at the option of Lenders and by 
separate fee agreement to be signed by the parties, the Servicer shall: (i) arrange 
appropriate property insurance; (ii) manage the Property, including arranging 
maintenance and construction, tenant relations, repair and security; (iii) arrange for the 
valuation and resale of the Property, including hiring a Realtor® or broker to list, show 
and sell the Property; and (iv) accept reasonable offers on the Property, at the price and 
terms approved by the Required Lenders and execute all necessary and appropriate 
documentation to carry out the sale.   

   (e) Servicing Fees. 

The Servicer's fee to service any Loan shall be up to 3% of the principal amount 
thereof.  The fee is included in the interest rate payable by the Borrower under the Note 
and is not charged to the Lenders.  The Servicer shall be further compensated for work in 
respect of delinquent payments or other default by Borrower by assessing and receiving 
late charges, and by collecting an additional 2% of any payments (whether interest or late 
fees) made to Lenders (or for their benefit) after the assessment of default interest on the 
Borrower under the Note.  Said additional amounts shall only be collected if default 
interest is, in fact, charged to the Borrower.  Lenders shall receive any benefit of the 
default interest rate and late fee payments in excess of the 2% collected by the Servicer. 

10. RELIANCE ON WRITINGS. 

Both the Collateral Agent and the Servicer shall be entitled and fully authorized to 
rely and act, and shall be fully protected in relying and acting, upon any writing, 
instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, facsimile, 
telex or other document believed by it to be genuine and correct and to have been signed 
or sent by or on behalf of the proper Person or Persons, and statements of the Company 
(including, without limitation, counsel to the Company) or the Lenders.  Neither the 
Collateral Agent nor the Servicer shall have any duty to verify or confirm the content of 
any writing, instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, 
facsimile, telex or other document. 
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 11. RESIGNATION AND REMOVAL OF COLLATERAL AGENT AND/OR 

SERVICER. 

  (a) Resignation or Removal. 

Both the Collateral Agent and the Servicer may at any time resign, effective upon 30 
days prior written notice (or such shorter period as may be agreed to by the Required 
Lenders and such party) to the Lenders and the Company, and either may be removed for 
or without cause at any time by the Required Lenders, effective upon 30 days notice.  In 
the event of any resignation or removal, the Required Lenders shall have the right to 
appoint a successor Collateral Agent and/or Servicer (which successor Collateral Agent 
and/or Servicer may be one of the Lenders or a financial institution that is engaged in the 
provision of agency services in syndicated commercial loan transactions or a trust 
company that is engaged in the provision of trust services in secured private placement 
transactions), but, if the Required Lenders have not appointed a successor Collateral 
Agent and/or Servicer, as the case may be, within 30 days after the resigning Collateral 
Agent’s and/or Servicer’s giving of notice of resignation or its removal, the retiring 
Collateral Agent and/or Servicer, as the case may be, shall, at the expense of the 
Company, on behalf of the Lenders, subject to the above provision regarding the identity 
and nature of a permissible successor Collateral Agent and/or Servicer, either appoint a 
successor Collateral Agent and/or Servicer or apply to the appropriate court to make such 
appointment.  Upon the acceptance of any appointment as a Collateral Agent and/or 
Servicer, as the case may be, hereunder by a successor, to be evidenced by the successor 
Collateral Agent’s or Servicer’s, as the case may be, execution and delivery to the 
Company, the Lenders and the retiring Collateral Agent and/or Servicer, as the case may 
be, of a counterpart of this Agreement, such successor Collateral Agent and/or Servicer, 
as the case may be, shall thereupon succeed to and become vested with all the rights, 
powers, privileges, duties and obligations of the retiring Collateral Agent and/or Servicer, 
as the case may be, and the retiring Collateral Agent and/or Servicer, as the case may be, 
shall be discharged from any further duties and obligations as Collateral Agent and/or 
Servicer, as the case may be, as appropriate, under this Agreement, the Note and the 
Mortgage.  The payment and indemnity obligations of the Company provided for in 
Section 12 shall survive any such removal or resignation in favor of the retiring Collateral 
Agent and/or Servicer, as the case may be, in respect of any matter arising during or after 
its tenure as Collateral Agent and/or Servicer, as the case may be.  For the avoidance of 
doubt, removal hereunder of HMC as the Collateral Agent in no way constitutes a 
removal of HMC as the Servicer and vice versa. 

  (b) Vesting. 

Upon the request of any successor Collateral Agent and/or Servicer, at the expense 
of the Company, the Lenders, the Company and the predecessor Collateral Agent and/or 
Servicer, as the case may be, shall promptly execute and deliver such instruments, 
conveyances, and assurances reflecting terms consistent with the terms hereof, the 
Mortgage and the Note for the purpose of more fully and certainly vesting and 
confirming in such successor Collateral Agent and/or Servicer, as the case may be, its 
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interest in, and Liens upon, the Collateral and all rights, powers, duties, and obligations 
of the predecessor Collateral Agent and/or Servicer, as the case may be, hereunder and 
under the Mortgage and the Note, and the predecessor Collateral Agent and/or Servicer, 
as the case may be, shall also promptly assign and deliver to the successor Collateral 
Agent and/or Servicer, as the case may be, any Collateral subject to the Liens of the 
Mortgage that may then be in its possession, as applicable. 

  (c) Successors. 

Any entity into which a Collateral Agent or Servicer may be amalgamated or merged, 
or with which it may be consolidated, or any entity resulting from any amalgamation, 
merger or consolidation to which a Collateral Agent or Servicer shall be a party, as a 
whole or substantially as a whole, shall be the successor of such Collateral Agent or 
Servicer hereunder if legally bound hereby as such successor, without the necessity for 
execution or filing of any paper or any further act on the part of any of the parties hereto, 
anything to the contrary contained herein notwithstanding. 

12. FEES TO COLLATERAL AGENT; PAYMENTS; INDEMNITY. 

  (a) Fees. 

The Company shall pay all fees required to be paid to the Collateral Agent under the 
Fee Schedule attached hereto as Schedule I with respect to this Agreement at the times 
and in the amounts set forth therein. 

  (b) Payment by the Company. 

The Company agrees that it will pay all of the Collateral Agent’s and the Servicer’s
fees, as applicable, for its respective services hereunder and will pay or reimburse the 
Collateral Agent and the Servicer upon its request for all of their respective expenses, 
disbursements and advances incurred or made in the administration of their respective 
duties hereunder and under the Note and the Mortgage, as applicable (including, without 
limitation, reasonable legal fees and expenses and the reasonable compensation of all 
Agent Professionals, Agent-Related Persons and other advisers, agents or experts 
employed or retained by the Collateral Agent or the Servicer pursuant to this Agreement).  
In addition to and without limiting any other protection of the Collateral Agent and/or the 
Servicer hereunder or otherwise by law, the Company shall indemnify the Agent-Related 
Persons for any and all liabilities, obligations, losses, damages, penalties, actions, claims, 
demands, judgments, suits, costs, expenses or disbursements of any kind or nature 
whatsoever that may be suffered by, imposed on, incurred by or asserted against any 
Agent-Related Person, whether groundless or otherwise, howsoever arising from or out 
of, or in any way related to the subject matter of, this Agreement, the Note, the Mortgage 
or any of the Collateral or the performance or enforcement of any of the terms of any 
thereof, including fees and expenses of special counsel; provided that the Company shall 
not be liable for any such payment to any Agent-Related Person to the extent the 
obligation to make such payment has been caused by such Agent-Related Person’s own
gross negligence or wilful misconduct, as finally determined by a court of competent 
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jurisdiction.  All statements from the Collateral Agent, the Servicer or any other Person 
for obligations owing by the Company pursuant to the preceding sentence shall be sent to 
the Company.  Any amount due under this Section 12(b) and unpaid 10 Business Days 
after request for such payment will bear interest from the expiration of such 10 Business 
Days at a rate per annum equal to two percent (2%) above the rate of interest publicly 
announced by JPMorgan Chase Bank, N.A. from time to time in New York City as its 
prime rate, payable on demand.  If not timely paid by the Company, at the Collateral 
Agent’s or the Servicer’s election, all amounts so payable and the interest thereon will be 
payable out of any assets in the possession of the Collateral Agent and/or the Servicer 
and any other Collateral in priority to amounts owing to any and all other parties to this 
Agreement. 

  (c) Survival. 

The obligations of the Company under this Section 12 shall survive the payment in 
full of all of the other Obligations, the resignation or removal of the Collateral Agent 
and/or the Servicer and the termination of this Agreement. 

13. COLLATERAL AGENT’S AND SERVICER’S FUNDS NOT AT RISK. 

For purposes of clarity, no provision of this Agreement or the Mortgage, and no 
request of any Lender or other Person shall require either the Collateral Agent or the 
Servicer to expend or risk any of its own funds, or to take any legal or other action under 
this Agreement, the Note or the Mortgage which might, in its reasonable judgment, 
involve any expense or any financial or other liability unless the Collateral Agent or the 
Servicer shall be furnished with indemnification acceptable to it, acting reasonably, 
including the advance of funds sufficient in the judgment of the Collateral Agent or the 
Servicer, as applicable, to satisfy such liability, costs and expenses. 

14. INDEPENDENT CREDIT DECISIONS. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Collateral Agent, the Servicer or any other Lender and based upon such documents and 
information as it has deemed appropriate, made its own credit analysis and decision to 
enter into this Agreement.  Each Lender also acknowledges that it will, independently 
and without reliance upon any of the Collateral Agent, the Servicer or any other Lender 
and based upon such documents and information as it shall deem appropriate at the time, 
continue to make its own credit decisions in taking or not taking action under this 
Agreement. 

15. DETERMINATION OF LENDERS; SUBSEQUENT LENDERS BOUND. 

The Collateral Agent and the Servicer may deem and treat the payee of any 
promissory note or other evidence of indebtedness or obligation relating to any 
Obligation as the owner thereof for all purposes hereof unless and until (i) a written 
notice of the assignment or transfer thereof signed by such payee and (ii) a written 
acknowledgment agreeing to be bound by the terms hereof and such other documents 
required by Section 16(d), each signed by the assignee or transferee, and in form 
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reasonably satisfactory to the Collateral Agent and/or the Servicer, shall have been filed 
with the Collateral Agent and/or the Servicer, as applicable.  Any request, authority or 
consent of any Person who at the time of making such request or giving such authority or 
consent is the holder of any such note or other evidence of indebtedness or obligation, 
shall be conclusive and binding on any subsequent holder, transferee or assignee of such 
note or other evidence of indebtedness or obligation and of any note or notes or other 
evidences of indebtedness or obligation issued in exchange therefor. 

16. MISCELLANEOUS. 

   (a) Notices. 

All notices, requests and other communications shall have been duly given and shall 
be effective (a) when delivered by hand, (b) when transmitted via telecopy or email (or 
other facsimile device) with receipt confirmed with respect to telecopy, (c) the Business 
Day next following the day on which the same has been delivered prepaid to a reputable 
national overnight air courier service, or (d) the third Business Day next following the 
day on which the same is sent by certified or registered mail, postage prepaid, in each 
case to the respective parties at the address, telecopy number or email address as 
provided in the immediately succeeding sentence; provided, however, that if any notice is 
delivered on a day other than a Business Day, or after 5:00 P.M. (Eastern time) on any 
Business Day, then such notice shall not be effective until the next Business Day.  For 
purposes hereof, the address of each party hereto and its facsimile number or email 
address (until written notice of a change thereof is delivered to the Collateral Agent, the 
Servicer, the Company and each Lender) shall be as set forth in Schedule II hereto, or at 
such other address as such party may specify by written notice to the other parties hereto.  
Notices to any Person that becomes a holder of Obligations after the date hereof shall be 
given to such address or facsimile number or email address of which such Person shall 
have given written notice to the Collateral Agent, the Servicer and the Company. 

  (b) Amendments. 

No provision of this Agreement may be amended or waived except by a writing 
signed by the Required Lenders, the Collateral Agent and the Servicer; provided, 
however, that any amendment expanding the obligations or liabilities of the Company 
either hereunder or thereunder shall require the Company’s consent. 

  (c) Conflicts with Collateral Documents and other Transaction Documents. 

The Collateral Agent, the Servicer and the Lenders agree that, if any provision of 
this Agreement is inconsistent with or contrary to any provisions in the Note or the 
Mortgage, the provisions of this Agreement shall prevail as between and among the 
Collateral Agent, the Servicer and the Lenders. 

  (d) Successors and Assigns. 

This Agreement shall be binding upon, and inure to the benefit of, the Collateral 
Agent, the Servicer and the Lenders and their respective successors and assigns.  If any 
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Lender shall assign or transfer the Obligations owing to it, it shall promptly so notify the 
Collateral Agent and the Servicer in writing.  No Lender which assigns or transfers any 
Obligations owing to it shall assign or transfer its benefits under the Collateral 
Documents without obtaining from the assignee or transferee and delivering to the 
Collateral Agent, the Servicer and the Lenders a joinder agreement and an executed 
acknowledgment of the assignee or transferee agreeing to be bound by the terms hereof to 
the same extent as if it had been a Lender on the date hereof.  Each assignee or transferee 
of any Obligations shall take such Obligations subject to the provisions of this Agreement 
and to any request made, waiver or consent given or other action taken or authorized 
hereunder by each previous holder of such Obligations prior to the receipt by the 
Collateral Agent and the Servicer of written notice of such assignment or transfer; and, 
except as expressly otherwise provided in such notice, the Collateral Agent and/or the 
Servicer shall be entitled to assume conclusively that the assignee or transferee named in 
such notice shall thereafter be vested with all rights and powers as a Lender under this 
Agreement (and the Collateral Agent and the Servicer may conclusively assume that no 
Obligations have been subject to any assignment or transfer other than transfers of which 
the Collateral Agent and the Servicer have received such a notice).  Upon the written 
request of any Lender or the Company, the Collateral Agent and the Servicer will provide 
such Lender and the Company with copies of any written notices of transfer received 
pursuant hereto. 

  (e) Continuing Effectiveness. 

This Agreement shall continue to be effective among the Collateral Agent, the 
Servicer and the Lenders even though a case or proceeding under any bankruptcy or 
insolvency law or any proceeding in the nature of a receivership, whether or not under 
any insolvency law, shall be instituted with respect to the Company or any portion of the 
property or assets of the Company, and all actions taken by the Collateral Agent with 
respect to the Collateral or by the Collateral Agent, the Servicer and the Lenders with 
regard to such proceeding shall be determined by the Required Lenders; provided, 
however, that nothing herein shall be interpreted to preclude any Lender from filing a 
proof of claim with respect to its Obligations or from casting its vote, or abstaining from 
voting, for or against confirmation of a plan of reorganization in a case of bankruptcy, 
insolvency or similar law in its sole discretion. 

  (f) Further Assurances. 

Each party and the Company agrees to do such further acts and things and to execute 
and deliver such additional agreements, powers and instruments as necessary or as any 
Lender or the Collateral Agent or the Servicer may reasonably request to carry into effect 
the terms, provisions and purposes of this Agreement or to better assure and confirm unto 
the Collateral Agent or the Servicer or any of the other Lenders their respective rights, 
powers and remedies hereunder. 

  (g) Counterparts. 

This Agreement may be executed in any number of counterparts, all of which taken 

DocuSign Envelope ID: B194EC30-BF60-442A-9050-386CA5496C89

Ex. 2-6, p. 166

Case: 1:18-cv-05587 Document #: 1217-2 Filed: 03/14/22 Page 262 of 614 PageID #:64460



 

 
2089438.5. 

16 

together shall constitute one and the same agreement, and any of the parties hereto may 
execute this Agreement by signing any such counterpart.  Delivery of an executed 
counterpart of a signature page to this Agreement by telecopier or pdf shall be effective 
as delivery of a manually executed counterpart of this Agreement. 

  (h) Effectiveness. 

This Agreement shall become effective immediately upon execution hereof by the 
Collateral Agent, the Servicer, the Required Lenders and the Company, and shall 
continue in full force and effect until 91 days following the date upon which all 
Obligations are irrevocably paid and satisfied in full; provided that, if the Obligations due 
and owing to a Lender have been paid and satisfied in full, then such Lender shall be 
deemed released from this Agreement without any further action being necessary.  Any 
such released Lender shall give the Collateral Agent notice of such release but the failure 
to give such notice shall not affect such release. 

  (i) Governing Law. 

THIS AGREEMENT SHALL BE CONSTRUED AND ENFORCED IN 
ACCORDANCE WITH, AND THE RIGHTS OF THE PARTIES SHALL BE 
GOVERNED BY, THE INTERNAL LAW OF THE STATE OF ILLINOIS, 
EXCLUDING CHOICE-OF-LAW PRINCIPLES OF THE LAW OF SUCH 
STATE THAT WOULD PERMIT THE APPLICATION OF THE LAWS OF A 
JURISDICTION OTHER THAN SUCH STATE. 

  (j) Jurisdiction. 

(i) Each party hereto irrevocably submits to the non-exclusive jurisdiction of 
any Illinois state or federal court sitting in Cook County, Illinois, over any suit, action or 
proceeding arising out of or relating to this Agreement or any of the agreements, 
documents or instruments delivered in connection herewith or therewith.  To the fullest 
extent permitted by applicable law, the parties hereto irrevocably waive and agree not to 
assert, by way of motion, as a defense or otherwise, any claim that it is not subject to the 
jurisdiction of any such court, any objection that it may now or hereafter have to the 
laying of the venue of any such suit, action or proceeding brought in any such court and 
any claim that any such suit, action or proceeding brought in any such court has been 
brought in an inconvenient forum. 

(ii) Nothing in this Section 16(j) shall affect the right that the Collateral Agent, 
the Servicer or any of the Lenders to serve process in any manner permitted by law, or 
limit any right that any party hereto may have to bring proceedings against the Company 
in the courts of any appropriate jurisdiction or to enforce in any lawful manner a 
judgment obtained in one jurisdiction in any other jurisdiction. 

(iii) THE PARTIES HERETO IRREVOCABLY WAIVE ALL RIGHT TO 
TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM 
(WHETHER BASED ON CONTRACT, TORT OR OTHERWISE) ARISING OUT OF 
OR RELATING TO THIS AGREEMENT OR ANY OTHER AGREEMENT, 
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DOCUMENT OR INSTRUMENT DELIVERED IN CONNECTION HEREWITH OR 
THEREWITH OR THE ACTIONS OF THE LENDERS, THE COLLATERAL AGENT 
OR THE SERVICER IN THE NEGOTIATION, ADMINISTRATION, 
PERFORMANCE OR ENFORCEMENT HEREOF OR THEREOF. 

  (k) Headings; Sections. 

Headings of Sections of this Agreement have been included herein for convenience 
only and should not be considered in interpreting this Agreement.  Unless stated 
otherwise in this Agreement, references in this Agreement to Sections are references to 
Sections of this Agreement. 

  (l) No Implied Beneficiaries. 

Nothing in this Agreement (except Section 16(b)), expressed or implied, is intended 
or shall be construed to confer upon or give to any Person, other than the Lenders, the 
Collateral Agent and the Servicer, any right, remedy or claim under or by reason of this 
Agreement or any covenant, condition or stipulation herein contained. 

  (m) Severability. 

If any provision of this Agreement shall be held or deemed to be, or shall in fact be, 
inoperative or unenforceable as applied in any particular case in any jurisdiction, or 
because it conflicts with any other provision or provisions hereof or with any constitution 
or statute or rule of public policy, or for any other reason, such circumstance shall not 
have the effect of rendering the provision in question inoperative or unenforceable in any 
other case or circumstance, or rendering any other provision herein contained invalid, 
inoperative or unenforceable to any extent whatsoever.  Upon the determination that any 
term or other provision of this Agreement is invalid, illegal or incapable of being 
enforced, the parties hereto shall negotiate in good faith to modify this Agreement so as 
to give effect to their original intention as closely as possible in an acceptable manner to 
the end that the transactions contemplated hereby are fulfilled to the maximum extent 
possible. 

  (n) Obligations Individual. 

The obligations and representations and warranties of the Collateral Agent, the 
Servicer and each of the Lenders herein are made by each of them individually.  Nothing 
herein contained shall be construed as creating among the Lenders, or among the 
Collateral Agent, the Servicer and the Lenders, a partnership, joint venture or other joint 
association. 

  (o) No Obligation to Extend Credit. 

No provision of this Agreement shall be construed as obligating the Collateral Agent, 
the Servicer or any Lender to advance any monies or otherwise extend credit to the 
Company at any time. 

DocuSign Envelope ID: B194EC30-BF60-442A-9050-386CA5496C89

Ex. 2-6, p. 168

Case: 1:18-cv-05587 Document #: 1217-2 Filed: 03/14/22 Page 264 of 614 PageID #:64462



 

 
2089438.5. 

18 

 
  (p) Representations of Parties. 

Each of the Lenders, the Collateral Agent and the Servicer, severally and not jointly, 
represents and warrants to the other parties hereto that such party has all requisite power 
and capacity to execute, deliver and perform this Agreement and that the execution, 
delivery and performance of this Agreement has been duly authorized by all necessary 
action on the part of such party and that this Agreement constitutes the legal, valid and 
binding obligation of such party, enforceable against such party in accordance with its 
terms except as such enforceability may be limited by (i) bankruptcy, insolvency, 
reorganization or similar laws affecting the enforcement of creditors’ rights generally and
(ii) general principles of equity (regardless of whether such enforceability is considered 
in a proceeding in equity or law). 

  (q) Limitation of Liability Due to Forces Beyond Collateral Agent’s or Servicer’s

Control. 

In no event shall the Collateral Agent or the Servicer be responsible or liable for any 
failure or delay in the performance of its obligations hereunder arising out of or caused 
by, directly or indirectly, forces beyond its control, including, without limitation, strikes, 
work stoppages, accidents, acts of war or terrorism, civil or military disturbances, nuclear 
or natural catastrophes or acts of God, and interruptions, loss or malfunctions of utilities, 
communications or computer (software and hardware) services; it being understood that 
the Collateral Agent and the Servicer shall use reasonable efforts which are consistent 
with accepted practices in the banking industry to resume performance as soon as 
practicable under the circumstances.  

[Remainder of page intentionally left blank; next page is signature page.] 
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SCHEDULE I 

COLLATERAL AGENT FEE SCHEDULE 

 

Section 1:  Payouts 

All payouts paid by check.   
 
If client requests different method, fees are as follows: 
 

 Wire funds:    $50 
 Overnight check:   $50 
 Direct deposit:   No fee 

 
 
 
Section 2:  Buyouts 
 
If client requests principal back prior to loan maturation date (and request granted), client 
must pay penalty equal to 3% of the amount being returned. 
 

Hard Money Company (HMC) reserves the right to extend the note upon maturity or any 
subsequent extension maturities.  At that time, anyone who wishes to not participate in 
the extension may receive a buy out and the 3% fee will be waived.  
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SCHEDULE II 

ADDRESSES FOR NOTICES 

 

If to Hard Money Company, LLC, as either Collateral Agent or Servicer: 

     Hard Money Company, LLC 
[Address] 5068 West Plano Pkwy. #300 
      Plano, TX 75093 
Attention:  [Shaun Cohen] 
Facsimile:  [___________] 
E-mail:  [shaun@equitybuildfinance.com] 
 

If to the Lenders: 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

 

If to the Company: 

     EquityBuild, Inc. 
[Address] 1083 N Collier Blvd. #132 
      Marco Island, FL 34145 
Attention:  [Jerry Cohen] 
Facsimile:  [___________] 
E-mail:  [jerry@equitybuild.com] 
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Mail To: 
 

 
 
 

  [The Above Space For Recorder's Use Only]   
 

MORTGAGE 
 

THIS MORTGAGE ("Security Instrument") is given on November 28th, 2016. The mortgagor 
is EquityBuild, Inc. ("Borrower"). 

 
This Security Instrument is given to The Persons Listed on Exhibit A to the Mortgage C/O 
EquityBuild Finance, LLC whose address is 5068 West Plano Pkwy. #300 Plano, TX 75093 
("Lender"). 

 
Borrower owes Lender the principal sum of Two Million Seven Hundred Fifty Thousand and 
00/100 Dollars (U.S. $2,750,000.00). This debt is evidenced by Borrower's notes dated the same 
date as this Security Instrument (Mortgage), which provides for a final payment of the full debt, if not 
paid earlier, due and payable June 1st, 2018. This Security Instrument secures to Lender: 
(a) the repayment of the debt evidenced by the Note, with interest, and all renewals, extension and 
modifications; (b) the payment of all other sums, with interest advanced under paragraph 7 to protect 
the security of this Security Instrument; and (c) the performance of Borrower's covenants and 
agreements under this Security Instrument and the Note. For this purpose, Borrower does hereby 
mortgage, grant and convey to Lender the following described property located in COOK County, 
Illinois: 

 

 
PIN: 20-24-424-011-0000 
 
 
which has the address of 7024 S Paxton Ave. Chicago, IL 60649 ("Property Address”); 

 
TOGETHER WITH all the improvements now or hereafter erected on the property, and all 

easements, rights, appurtenances, rents, royalties, mineral, oil and gas rights and profits, water rights 
and stock and all fixtures now or hereafter a part of the property. All replacements and additions shall 
also be covered by this Security Instrument. All of the foregoing is referred to in this Security 
Instrument as the "Property." 
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BORROWER COVENANTS that Borrower is lawfully seized of the estate hereby conveyed 
and has the right to mortgage, grant and convey the Property and that the Property is 
unencumbered, except for encumbrances of record. Borrower warrants and will defend generally the 
title to the Property against all claims and demands, subject to any encumbrances of record. 

 
THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-

uniform covenants with limited variations by jurisdiction to constitute a uniform security instrument 
covering real property. 

 
UNIFORM COVENANT. Borrower and Lender covenant and agree as follows: 

 
1. Payment of Principal and Interest; Prepayment and Late Charges. Borrower shall promptly 

pay when due the principal of and interest on the debt evidenced by the Note and any prepayment 
and late charges due under the Note. 

 
2. Hazard Insurance. Borrower shall keep the improvements now existing or hereafter erected 

on the Property insured against loss by fire, hazards included within the term "extended coverage" 
and any other hazards for which Lender requires insurance. This insurance shall be maintained in the 
amounts and for the periods that Lender requires. The insurance carrier providing the insurance shall 
be chosen by Borrower subject to Lender's approval which shall not be unreasonably withheld. 

 
All insurance policies and renewals shall be acceptable to Lender and shall include a standard 

mortgage clause. Lender shall have the right to hold the policies and renewals. If Lender requires, 
Borrower shall promptly give to Lender all receipts of paid premiums and renewal notices. In the 
event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may 
make proof of loss if not made promptly by Borrower. 

 
Unless Lender and Borrower otherwise agree in writing, insurance proceeds shall be applied 

to restoration and repair of the Property damaged, if the restoration or repair is economically feasible 
and Lender's security is not lessened. If the restoration or repair is not economically feasible or 
Lender's security would be lessened, the insurance proceeds shall be applied to the sums secured 
by this Security Instrument, whether or not then due, with any excess paid to Borrower. If Borrower 
abandons the Property, or does not answer within 30 days a notice from Lender that the insurance 
carrier has offered to settle a claim, then Lender may collect the insurance proceeds. Lender may 
use the proceeds to repair or restore the Property or to pay sums secured by this Security 
Instrument, whether or not then due. The 30-day period will begin when the notice is given. 

 
Unless Lender and Borrower otherwise agree in writing, any application of proceeds to 

principal shall not extend or postpone the due date of the monthly payments referred to in 
paragraphs 1 and 2 or change the amount of the payments. If under paragraph 19 the property is 
acquired by Lender, Borrower's rights to any insurance policies and proceeds resulting from damage 
to the Property prior to the acquisition shall pass to Lender to the extent of sums secured by this 
Security Instrument immediately prior to the acquisition. 

 
3. Preservation and Maintenance of Property; Leaseholds. Borrower shall not destroy, damage 

or substantially change the Property, allow the Property to deteriorate or commit waste. If this 
Security Instrument is on a leasehold, Borrower shall comply with the provisions of the lease, and if 
Borrower acquires fee title to the Property, the leasehold and fee title shall not merge unless Lender 
agrees to the merger in writing. 
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4. Protection of Lender's Rights in the Property; Mortgage Insurance. If Borrower fails to 
perform the covenants and agreements contained in this Security Instrument, or there is a legal 
proceeding that may significantly affect Lender's rights in the Property (such as a proceeding in 
bankruptcy, probate, for condemnation or to enforce laws or regulations), then Lender may do and 
pay for whatever is necessary to protect the value of the Property and Lender's rights in the Property. 
Lender's actions may include paying any sums secured by a lien which has priority over this Security 
Instrument, appearing in court, paying reasonable attorneys' fees, and entering on the Property to 
make repairs. Although Lender may take action under this paragraph 4, Lender does not have to do 
so. 

 
5. Successor and Assigns Bound; Joint and Several Liability; Co-signers. The covenants and 

agreements of this Security Interest shall bind and benefit the successors and assigns of Lender and 
Borrower, subject to the provisions of paragraph 9. Borrower's covenants and agreements shall be 
joint and several. Any Borrower who co-signs this Security Instrument but does not execute the Note: 
(a) is co-signing this Security Instrument only to mortgage, grant and convey the Borrower's interest 
in the Property under the terms of this Security Instrument; (b) is not personally obligated to pay the 
sums secured by this Security Instrument; and (c) agrees that Lender and any other Borrower may 
agree to extend, modify, forebear or make any accommodations with regard to the terms of this 
Security Instrument or the Note without the Borrower's consent. 

 
6. Notices. Any notice to Borrower provided for in this Security Instrument shall be given by 

delivering it or by mailing it by first class mail unless applicable law requires use of another method. 
The notice shall be directed to the Property Address or any other address Borrower designates by 
notice to Lender. Any notice to Lender shall be given by first class mail to Lender's address stated 
herein or any other address Lender designates by notice to Borrower. Any notice provided for in this 
Security Instrument shall be deemed to have been given to Borrower or Lender when given as 
provided in this paragraph. 

 
7. Governing Law; Severability. This Security Instrument shall be governed by federal law and 

the law of jurisdiction in which the Property is located. In the event that any provision or clause of this 
Security Instrument or Note conflicts with applicable law, such conflict shall not affect other provisions 
of this Security Instrument or the Note which can be given effect without the conflicting provision. To 
this end the provisions of this Security Instrument and the Note are declared to be severable. 

 
8. Borrower's Copy. Borrower shall be given one conformed copy of the Note and of this 

Security Instrument. 
 

9. Transfer of the Property or a beneficial Interest in Borrower. If all or any part of the Property 
or any interest in it is sold or transferred (or if a beneficial interest in Borrower is sold or transferred 
and Borrower is not a natural person) without Lender's prior written consent, Lender may, at its 
option, require immediate payment in full of all sums secured by this Security Instrument. However, 
this option shall not be exercised by Lender if exercise is prohibited by federal law as of the date of 
this Security Instrument. 

 
If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice 

shall provide a period of not less than 30 days from the date the notice is delivered or mailed within 
which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay these 
sums prior to the expiration of this period, Lender may invoke any remedies permitted by this 
Security Instrument without further notice or demand on Borrower. 
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NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows: 
 

10. Release. Upon payment of all sums secured by this Security Instrument, Lender shall 
release this Security Instrument without charge to Borrower. Borrower shall pay any recordation 
costs. 

11. Assignment of Rents and Leases. As additional security for the payment of the 
Indebtedness, Mortgagor assigns and transfers to Mortgagee, pursuant to 1953 PA 210, as amended 
by 1966 PA 151 (MCLA 554.231 et seq., MSA 26.1137(1) et seq.), all the rents, profits, and income 
under all leases, occupancy agreements, or arrangements upon or affecting the Premises (including 
any extensions or amendments) now in existence or coming into existence during the period this 
Mortgage is in effect. This assignment shall run with the land and be good and valid as against 
Mortgagor and those claiming under or through Mortgagor. This assignment shall continue to be 
operative during foreclosure or any other proceedings to enforce this Mortgage. If a foreclosure sale 
results in a deficiency, this assignment shall stand as security during the redemption period for the 
payment of the deficiency. This assignment is given only as collateral security and shall not be 
construed as obligating Mortgagee to perform any of the covenants or undertakings required to be 
performed by Mortgagor in any leases. In the event of default in any of the terms or covenants of this 
Mortgage, Mortgagee shall be entitled to all of the rights and benefits of MCLA 554.231-.233, MSA 
26.1137(1)-(3), and 1966 PA 151, and Mortgagee shall be entitled to collect the rents and income 
from the Premises, to rent or lease the Premises on the terms that it may deem best, and to maintain 
proceedings to recover rents or possession of the Premises from any tenant or trespasser. 
Mortgagee shall be entitled to enter the Premises for the purpose of delivering notices or other 
communications to the tenants and occupants. Mortgagee shall have no liability to Mortgagor as a 
result of those acts. Mortgagee may deliver all of the notices and communications by ordinary first-
class U.S. mail. If Mortgagor obstructs Mortgagee in its efforts to collect the rents and income from 
the Premises or unreasonably refuses or neglects to assist Mortgagee in collecting the rent and 
income, Mortgagee shall be entitled to appoint a receiver for the Premises and the income, rents, and 
profits, with powers that the court making the appointment may confer. Mortgagor shall at no time 
collect advance rent in excess of one month under any lease pertaining to the Premises, and 
Mortgagee shall not be bound by any rent prepayment made or received in violation of this 
paragraph. Mortgagee shall not have any obligation to collect rent or to enforce any other obligations 
of any tenant or occupant of the Premises to Mortgagor. No action taken by Mortgagee under this 
paragraph shall cause Mortgagee to become a "mortgagee in possession."  

 
BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in 

this Security Instrument and in any rider(s) executed by Borrower and recorded with it. 
 
Signed, sealed and delivered in the presence of: 

 

         BORROWER: EquityBuild, Inc. 
 
 
     

  (SEAL) 
Jerry Cohen, President 

 
 
 
 

 [Space Below This Line For Acknowledgement]   
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STATE OF FLORIDA, ___________________ County ss: 
 

I hereby certify that on this day, before me, an officer duly authorized in the state aforesaid 
and in the county aforesaid to take acknowledgements, personally appeared Jerry Cohen, to me 
known to be the person described in and who executed the foregoing instrument and acknowledged 
that he/she executed the same for the purpose therein expressed. 

 
WITNESS my hand and official seal in the county and state aforesaid this ____ day of 

____________, 20___. 
 
My Commission expires: 

 
{Seal} 

 

Notary Public 
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Lender Amount Percent of Loan 

iPlan Group Agent for Custodian 

FBO Randall Pong IRA 

$49,980 1.82% 
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

among 

EQUITYBUILD FINANCE, LLC, 

as Collateral Agent and Loan Servicer, 

and 

EACH OF THE LENDERS PARTY HERETO 

DATED AS OF _____________
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2 

COLLATERAL AGENCY AND SERVICING AGREEMENT 

This COLLATERAL AGENCY AND SERVICING AGREEMENT (as amended,  
supplemented or otherwise modified from time to time, this “Agreement ”) is made as of 
_____________, by and among (i) EquityBuild Finance, LLC, a Florida limited liability 
Borrower (in its individual capacity, “EBF”, and in its capacity as collateral agent for the 
Lenders (as defined below), and in its capacity as loan servicer for the Lenders, the 
“Collateral Agent” or the “Servicer”), and (ii) each of the Lenders party hereto (together 
with their respective successors and assigns as beneficiaries of the Note (as defined 
below), the “Lenders”), and is acknowledged, consented and agreed to by EquityBuild, 
Inc.  (the “Borrower”). 

RECITALS 

A.  Reference is made to that certain Note, dated _____________ (as the same from 
time to time hereafter may be amended, restated, supplemented or otherwise modified, 
the “Note”) by the Borrower in favor of the Lenders, pursuant to which, subject to the 
terms and conditions set forth therein, the Lenders shall make individual investment loans 
(each an “Investment”) to the Borrower as a collective secured loan (the “Loan”). 

B. The Lenders have agreed to make the Loan to the Borrower, but only upon the 
condition, among others, that the Borrower grant to the Collateral Agent, for the benefit 
of the Lenders, as security for the Borrower’s obligations to the Lenders and the 
Collateral Agent under or in respect of the Note and the Mortgage (as defined below), a 
perfected lien on, and security interest in, the Collateral (as defined below). 

C.  The Lenders desire that EBF act as the collateral agent for and on behalf of all of 
the Lenders regarding the Collateral, all as more fully provided herein; and the Collateral 
Agent and the Lenders have entered into this Agreement to, among other things, further 
define the rights, duties, authority and responsibilities of the Collateral Agent and the 
relationship among the Lenders regarding their pari passu interests in the Collateral. 

D.  The Lenders also desire to retain EBF as the loan servicer to act as their agent to 
employ commercially reasonable and prudent practices to collect all scheduled payments 
on the Loan, and to protect to the best of the Servicer’s ability, the security for the Loan. 

AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing premises and for other 
good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, EBF and the Lenders agree as follows: 
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3 

1. DEFINED TERMS.

As used in this Agreement, and unless the context requires a different meaning, the
following terms have the respective meanings indicated below, all such definitions to be 
equally applicable to the singular and plural forms of the terms defined. 

Actionable Default – means the existence and continuance of any Event of Default 
(as defined in the Note) beyond any grace period in respect thereof provided in the Note 
or the acceleration of the maturity of the Note. 

Affiliate – means, with respect to any specified Person, any other Person that 
directly or indirectly, through one or more intermediaries, has control of, is controlled by, 
or is under common control with, such specified Person.  For these purposes, “control” 
means the possession, directly or indirectly, of the power to direct or cause the direction 
of the management of any Person, whether through the ownership of voting securities, by 
contract or otherwise. 

Agent Professionals – means attorneys, legal counsel, accountants, appraisers, 
business valuation experts, environmental engineers, turnaround consultants, or other 
professionals or experts at any time retained by EBF in the discharge of its duties 
hereunder or under any of the Collateral Documents. 

Agent-Related Persons – means EBF, in its capacity as Collateral Agent or Servicer, 
and any successor collateral agent or loan servicer, and any co-agents or separate agents 
appointed pursuant to Section 5, together with their respective Affiliates, and the officers, 
directors, employees, representatives, agents and Agent Professionals of such Persons 
and Affiliates.  

Agreement – has the meaning specified for such term in the Preamble hereto. 

Business Day – means a day (i) other than Saturday or Sunday and (ii) on which 
commercial banks are open for business in New York, New York. 

Collateral – has the meaning specified for such term in Mortgage. 

Collateral Agent – has the meaning specified for such term in the Preamble hereto. 

Collateral Documents – means the Mortgage and any other document now or 
hereafter evidencing a security interest, lien or other encumbrance granted to secure the 
obligations payable under the Note or any guarantee thereof.   

Enforcement Notice – means a written notice given by the Required Lenders to the 
Collateral Agent stating that an Actionable Default exists. 

EBF– has the meaning specified for such term in the Preamble hereto. 

Lenders – has the meaning specified for such term in the Preamble hereto. 
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Liens – means any pledges, liens, claims, encumbrances or security interests. 

Mortgage – has the meaning specified for such term in Note. 

Obligations – means and includes all present and future indebtedness, obligations 
and liabilities of every kind and nature of the Borrower from time to time owed to any 
Lender under the Note arising from, evidenced by or relating to the Note or the Mortgage. 

Note – has the meaning specified for such term in Recital A hereto. 

Person – means any individual, partnership, corporation, limited liability Borrower, 
unincorporated organization or association, trust or other entity. 

Required Lenders – means the Lenders acting by a majority of principal advanced 
by the Lenders under the Note. 

Servicer – has the meaning specified in the Preamble hereto. 

Total Investments – means, with respect to Investments that remain outstanding in 
whole or in part, the total original amount of Investments a Lender has loaned to the 
Borrower; provided that for purposes of Section 10(e) hereof, such amounts shall be 
rounded down to the nearest whole $25,000 increment. By way of example only, if actual 
Total Investments equaled $176,000, for purposes of Section 10(e), such Total 
Investments would equal $175,000. 

2. APPOINTMENTS; IRREVOCABLE DELEGATION OF AUTHORITY.

(a) Appointment as Collateral Agent and Loan Servicer.

The Lenders hereby appoint and designate EBF as collateral agent on their behalf
hereunder and under the Mortgage.  The Lenders hereby also appoint and designate EBF 
as the loan servicer with respect to the Loan.  EBF hereby accepts such appointments on 
the terms and conditions set forth herein and acknowledges that it holds the Collateral 
and acts under the Mortgage as agent for and on behalf of the Lenders.  The Lenders 
hereby authorize and direct the Collateral Agent to (a) enter into the Mortgage and the 
Note for and on behalf of and for the benefit of the Lenders in accordance with the terms 
hereof and thereof, (b) exercise such rights and powers under this Agreement, the Note or 
the Mortgage as the case may be, as are specifically granted or delegated to the Collateral 
Agent by the terms hereof and thereof, together with such other rights and powers as are 
reasonably incidental thereto or as are customarily and typically exercised by agents 
performing duties similar to the duties of the Collateral Agent hereunder and under the 
Collateral Documents, subject, however, to any express limitations set forth herein or in 
the Mortgage, and (c) perform the obligations of the Collateral Agent thereunder.  The 
Lenders hereby agree to be bound by the provisions of the Mortgage and the Note.  The 
duties of the Collateral Agent and the Servicer shall be deemed ministerial and 
administrative in nature, and neither the Collateral Agent nor the Servicer shall have, by 
reason of this Agreement or either of the Mortgage or the Note, a fiduciary relationship 
with any Lender and/or any Affiliate thereof. 
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(b) Irrevocable Delegation of Authority. 

Each Lender does hereby irrevocably delegate to the Collateral Agent all of each 
such Lender’s rights and powers under the Note and the Mortgage and agrees for the 
benefit of the Collateral Agent and the other Lenders not to exercise any right or power of 
such Lender under the Note or the Mortgage. 

3. LIMITATIONS ON DUTIES AND ACTIONS OF COLLATERAL AGENT AND
THE SERVICER.

Neither the Collateral Agent nor the Servicer shall have any duties or responsibilities
except those expressly set forth in this Agreement and the Mortgage.  Neither the 
Collateral Agent nor the Servicer shall be liable for any action taken or omitted by it, or 
any action suffered by it to be taken or omitted, excepting only its own gross negligence 
or willful misconduct, as finally determined by a court of competent jurisdiction.  IN 
THE ABSENCE OF WRITTEN INSTRUCTIONS FROM THE REQUIRED LENDERS, 
NEITHER THE COLLATERAL AGENT NOR THE SERVICER SHALL FORECLOSE 
UPON ANY LIEN WITH RESPECT TO ANY OF THE COLLATERAL OR TAKE 
ANY OTHER ACTION WITH RESPECT TO THE COLLATERAL OR ANY PART 
THEREOF. 

4. RECOURSE THROUGH COLLATERAL AGENT; SHARING OF
COLLATERAL.

(a) Recourse Through Collateral Agent.

Each of the Lenders acknowledges and agrees that (i) it shall only have recourse to
the Collateral through the Collateral Agent and that it shall have no independent recourse 
to the Collateral and (ii) the Collateral Agent shall have no obligation to, and shall not, 
take any action hereunder or under the Mortgage except upon written instructions from 
the Required Lenders in accordance with Section 6(a). 

(b) Sharing of Collateral. 

No Lender shall contest the validity, perfection, priority or enforceability of, or seek 
to avoid, any Lien securing any Obligation, and each party hereby agrees to cooperate, at 
no cost to the Collateral Agent, in the defense of any action contesting the validity, 
perfection, priority or enforceability of any such Lien.  No Lender shall have the right to 
obtain any of the Collateral or the benefit of any Lien on any property of the Borrower 
solely in respect of Obligations owing to such Lender or any group of Lenders comprised 
of less than all the Lenders. 

5. CO-AGENTS; COLLATERAL AGENT’S AND SERVICER’S USE OF
PROFESSIONALS.

(a) Co-Agents.

Each of the Collateral Agent and the Servicer shall have power to appoint one or
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more Persons to act as a co-agent or co-agents, jointly with the Collateral Agent and/or 
the Servicer, or to act as a separate agent or separate agents, with respect to all or any part 
of the Collateral or to enforce the Lender’s rights under the Note, and to vest in such 
Person or Persons, in such capacity, such rights, powers, duties and obligations of the 
Collateral Agent and/or the Servicer, with the consent of the Required Lenders (such 
consent not to be unreasonably withheld or delayed), in any case only as may be 
necessary or desirable for the purpose of meeting any legal requirements of any 
jurisdiction in which any part of the Collateral may at the time be located.  Absent any 
specific agreement to the contrary, any co-agent or co-agents or separate agent or 
separate agents so appointed shall, to the extent applicable, have the rights, powers, 
obligations and duties of the Collateral Agent and/or the Servicer hereunder.  Neither the 
Collateral Agent nor the Servicer shall be responsible for the negligence, default or 
misconduct of any such co-agent or separate agent selected by it with reasonable care nor 
for any fees or expenses of such co-agent or separate agent. 

(b) Agent Professionals. 

The Collateral Agent and the Servicer may employ one or more Agent Professionals 
to advise or assist it from time to time, but shall not be responsible for the negligence, 
default or misconduct of any such Agent Professionals selected by it with reasonable care. 
The Collateral Agent and the Servicer shall be entitled to rely on the advice and 
statements of Agent Professionals so selected.  The Borrower shall pay reasonable 
remuneration for all services performed by Agent Professionals for the Collateral Agent 
and the Servicer in the discharge of its duties hereunder and under the Collateral 
Documents in accordance with Section 11(b) hereof. 

6. INSTRUCTIONS FROM LENDERS; ENFORCEMENT NOTICE.

(a) Instructions from Lenders. 

Unless otherwise excused as provided herein, both the Collateral Agent and the 
Servicer shall act on all written instructions received from the Required Lenders, with 
respect to any action to be taken or not to be taken in connection with this Agreement, the 
Mortgage or the Note, including, without limitation, actions to be taken in connection 
with an insolvency proceeding in respect of the Borrower; provided, however, that the 
Collateral Agent shall act only on written instructions from all Lenders with respect to the 
amendment or termination of the Mortgage, or, except as provided in the Mortgage, any 
Lien on property of the Borrower granted under the Mortgage.  If either the Collateral 
Agent or the Servicer shall request instructions from the Lenders with respect to taking 
any particular action in connection with this Agreement, the Mortgage, the Note or any 
such Lien, the Collateral Agent and the Servicer shall be entitled to refrain from taking 
such particular action unless and until it shall have received written instructions from the 
Required Lenders (in which event it shall be required to act in accordance with such 
written instructions unless otherwise excused as provided herein), and neither the 
Collateral Agent nor the Servicer shall incur any liability to any Person for so refraining. 
Without limiting the foregoing, no Lender shall have any right of action whatsoever 
against the Collateral Agent or the Servicer as a result of the Collateral Agent or the 

DocuSign Envelope ID: CAE0C2C2-B8CE-4650-8C31-A5198E9E45E7

Ex. 2-6, p. 187

Case: 1:18-cv-05587 Document #: 1217-2 Filed: 03/14/22 Page 283 of 614 PageID #:64481



7 

Servicer taking or not taking any action hereunder or pursuant to or in accordance with 
the written instructions of such Required Lenders, except for the Collateral Agent’s or the 
Servicer’s own gross negligence or willful misconduct in connection with any action 
taken or not taken by it, as finally determined by a court of competent jurisdiction. 
Notwithstanding anything to the contrary contained in this Agreement or any of the 
Collateral Documents, (i) the failure of the Collateral Agent or the Servicer to take any 
action shall not constitute gross negligence or willful misconduct by the Collateral Agent 
or the Servicer hereunder (A) following a request by the Collateral Agent or the Servicer 
for the Required Lenders’ consent to such action and the failure of the Required Lenders 
to respond to such request or (B) in the absence of written instructions from the Required 
Lenders and (ii) neither the Collateral Agent nor the Servicer shall be required to take any 
action that is, in its opinion (which may be, but is not required to be, based on the advice 
of legal counsel), contrary to applicable law or the Note or the Mortgage or that would, in 
its reasonable opinion, subject it or any Agent-Related Persons to liability or that would 
require it to expend or risk its own funds. 

(b) Enforcement Notices. 

The Collateral Agent shall, as soon as practicable but in any event, if applicable, 
within ten (10) Business Days following receipt thereof, furnish to each of the Lenders: 

(i) a copy of each Enforcement Notice received by the Collateral Agent; 

(ii) a copy of each certificate or other written notice received by the Collateral 
Agent rescinding or withdrawing an Enforcement Notice; 

(iii) a copy of any written notice or other written communication given or 
received by the Collateral Agent under the Note or the Mortgage; and 

(iv) such other written notices required by the terms of this Agreement to be 
furnished by or to the Collateral Agent. 

Any Enforcement Notice shall be deemed to have been given when actually received 
by the Collateral Agent and to have been rescinded or withdrawn when the Collateral 
Agent has actually received from the notifying party a written notice rescinding or 
withdrawing such Enforcement Notice.  Any Enforcement Notice shall be deemed to be 
outstanding and in effect at all times after such notice has been given until such time, if 
any, as such notice has been rescinded or withdrawn. 

7. NO RESPONSIBILITY OF COLLATERAL AGENT OR SERVICER FOR 
CERTAIN MATTERS.

Neither the Collateral Agent nor the Servicer shall be responsible in any manner
whatsoever for the correctness of any recitals, statements, information, representations or 
warranties contained herein or in the Mortgage except for those made by it herein. 
Neither the Collateral Agent nor the Servicer makes any representation or warranty as to, 
and is not responsible in any way for: (i) the description, value, location, existence, or 
condition of any Collateral; (ii) the financial condition of the Borrower or the title of the 
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Borrower to any of the Collateral; (iii) the sufficiency of the security afforded by this 
Agreement, the Note or the Mortgage or whether registration in respect thereof has been 
properly effected or maintained; (iv) the validity, genuineness, correctness, perfection, or 
priority of any Lien with respect to the Collateral; (v) other than in respect of itself as to 
the Collateral Agent’s and the Servicer’s representations in Section 15(p) hereof, the 
validity, proper execution, enforceability, legality, or sufficiency of this Agreement, the 
Note, the Mortgage or any instrument deposited with the Collateral Agent or the Servicer; 
(vi) the identity, authority or right of any Lender executing any document; or (vii) the 
filing or renewal of any registration of the Mortgage or any public filing required under 
applicable law to perfect any of the Collateral Agent’s Liens, for the benefit of the 
Lenders, in any of the Collateral.  Neither the Collateral Agent nor the Servicer shall be 
required to ascertain or inquire as to the performance by the Borrower of any of its 
covenants or obligations hereunder or under the Mortgage or the Note.  In no event shall 
either the Collateral Agent or the Servicer be responsible or liable for special, indirect, or 
consequential loss or damage of any kind whatsoever (including, but not limited to, loss 
of profit) irrespective of whether the Collateral Agent or the Servicer has been advised of 
the likelihood of such loss or damage and regardless of the form of action. 

8. LIMITED DUTIES OF COLLATERAL AGENT REGARDING
COLLATERAL; FURTHER ACTS WITH RESPECT TO COLLATERAL.

(a)  The Collateral Agent shall not be responsible for insuring any of the Collateral 
or for the payment of taxes, charges, fines, levies, assessments or for ensuring or 
protecting the validity, genuineness, correctness, perfection, or priority of any Lien upon 
any of the Collateral, and shall be indemnified therefor as provided in Section 12.  
Furthermore, the Collateral Agent shall not be responsible for the maintenance or 
safeguarding of any Collateral, except as provided in the immediately following sentence 
when the Collateral Agent has actual possession of any Collateral.  The Collateral Agent 
shall not have any duty to any of the Lenders with respect to any Collateral, including, 
without limitation, any Collateral in its possession or control or in the possession or 
control of any agent or nominee of the Collateral Agent selected by it with reasonable 
care, or any income therefrom or for the preservation of rights against prior parties or any 
other rights pertaining to the Collateral, except as stated in the next succeeding paragraph. 

(b)  Beyond the exercise of reasonable care in the custody thereof and the duty to 
account for monies actually received by it, the Collateral Agent shall have no duty as to 
any Collateral in its possession or control or in the possession or control of any agent or 
bailee or any income thereon or as to preservation of rights against prior parties or any 
other rights pertaining thereto and the Collateral Agent shall not be responsible for filing 
any financing or continuation statements or recording any documents or instruments in 
any public office at any time or times or otherwise perfecting or maintaining the 
perfection of any security interest in the Collateral.  The Collateral Agent shall be 
deemed to have exercised reasonable care in the custody of the Collateral in its 
possession if the Collateral is accorded treatment substantially equal to that which it 
accords its own property and shall not be liable or responsible for any loss or diminution 
in the value of any of the Collateral, by reason of the act or omission of any carrier, 
forwarding agency or other agent or bailee selected by the Collateral Agent with 
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reasonable care.  The Collateral Agent shall not be responsible for the existence, 
genuineness or value of any of the Collateral or for the validity, perfection, priority or 
enforceability of the Liens in any of the Collateral, whether impaired by operation of law 
or by reason of any action or omission to act on its part hereunder, except to the extent 
such action or omission constitutes gross negligence, bad faith or willful misconduct on 
the part of the Collateral Agent, or for the validity or sufficiency of the Collateral or any 
agreement or assignment contained therein, for the validity of the title of the Borrower to 
the Collateral, for insuring the Collateral or for the payment of taxes, charges, 
assessments or Liens upon the Collateral or otherwise as to the maintenance of the 
Collateral. 

9. DUTIES AS LOAN SERVICER.

(a) Specific Loan Services/Functions. 

In its capacity as the Servicer, EBF shall: (a) issue payment coupons or monthly 
statements to the Borrower directing Loan repayment to the Lenders or the Servicer; 
(b) issue payoff demands, beneficiary statements and mortgage ratings; (c) demand, 
receive and collect all Loan payments, deposit them by the next business day into the 
Servicer’s trust account and/or facilitate having them paid directly to Lender, in each case 
within 25 days of the date due; (d) issue annual Form 1099 income tax statements to the 
Borrower and Lenders; (e) answer Borrower inquiries, demands and requests; (f) grant 
appropriate payment deferrals, but not of the maturity of the Loan unless approved by the 
Required Lenders; (g) monitor the continued effectiveness and claims on any property 
insurance listed in the Loan escrow instructions; (h) request and receive notices of default 
on senior liens; (i) receive notices of property tax delinquencies, should a tax service be 
ordered through escrow or subsequently; and (j) execute and deliver on Lenders’ behalf 
and in Lenders’ name any documents necessary or convenient for the purpose of 
maintaining or enforcing the Loan. 

(b) Protective Advances. 

Upon request of the Servicer, Lenders shall make such advances as approved by the 
Required Lenders to be necessary and prudent to protect and to collect Lenders’ interest 
in the Loan.  If any Lender fails to make advances approved by the Required Lenders, the 
other Lenders are authorized to advance the amount the non-paying Lender failed to 
advance and to receive payment in full with interest at 10% per annum before any further 
payments are made to the non-paying Lender and, the non-defaulting Lenders shall also 
have the option, exercisable within 30 days after Lender’s failure to pay, to purchase such 
Lender’s interest in the Loan for the outstanding principal balance and any accrued 
interest, fees and costs owed to the defaulting Lender, payable within 15 days after the 
election to purchase is made.  The Servicer, in its absolute discretion, may advance its 
own funds to protect the security of the Loan, including advances to cure senior liens, 
property insurance, foreclosure expenses, repair, advertising, litigation expenses and 
similar items, but not Loan payments.  The Servicer shall be reimbursed such advances, 
with interest at the interest rate then payable with respect to the Loan, from the next Loan 
payment, or within 10 days after a written request to Lenders.  To secure the Servicer’s 
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advances, Lenders hereby irrevocably assign to the Servicer, to the extent of advances 
owed to the Servicer, the first Loan payments received after an advance is made.  A 
defaulting or non-paying Lender will be liable to the remaining Lenders for all damages 
incurred as result of his/her/their failure to act or failure to advance funds including, but 
not limited to, actual attorneys’ fees, court costs and fees, or any damages related to loss 
of the security for the Loan. 

(c) Loan Documents. 

To the extent not maintained by the Collateral Agent, the Servicer shall retain 
custody as agent for Lenders of the original Note and Mortgage. 

(d) Real Estate Owned. 

The Servicer is also Lenders’ agent (in conjunction with the Collateral Agent) to 
liquidate any real estate acquired by Lenders in foreclosure of the property securing the 
Loan (the “Property”).  During the foreclosure process, the Servicer’s servicing fee shall 
continue as set forth in Section 12 herein.  Additionally, at the option of Lenders and by 
separate fee agreement to be signed by the parties, the Servicer shall: (i) arrange 
appropriate property insurance; (ii) manage the Property, including arranging 
maintenance and construction, tenant relations, repair and security; (iii) arrange for the 
valuation and resale of the Property, including hiring a Realtor® or broker to list, show 
and sell the Property; and (iv) accept reasonable offers on the Property, at the price and 
terms approved by the Required Lenders and execute all necessary and appropriate 
documentation to carry out the sale.   

(e) Servicing Fees. 

The Servicer's fee to each Lender to service any Loan shall be up to 8% interest per 
annum on the Investment made by such Lender in the Loan, as such amount may adjust 
from time to time upon making an Investment in the Loan (or upon making 
Investments in any other Loan) in accordance with this Section 9(e).  The Servicer’s fee 
to a Lender in respect of its Investment shall be the specified interest per annum listed on
the signed Exhibit A to the Note and the signed Exhibit A to the Mortgage provided in

the investment paperwork and signed by the Lender.
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The fee is deducted from the interest payment payable by the Borrower under the 
Note.  The Servicer shall be further compensated for work in respect of delinquent 
payments or other default by Borrower by assessing and receiving late charges, and by 
collecting an additional 2% of the principal amount of the Loan of any payments 
(whether interest or late fees) made to Lenders (or for their benefit) after the assessment 
of default interest on the Borrower under the Note that equal or exceed 2% interest per 
annum of the principal amount of the Loan.  Said additional amounts shall only be 
collected if default interest is, in fact, charged to the Borrower.  Lenders shall receive any 
benefit of the default interest rate and late fee payments in excess of the 2% interest per 
annum on the principal amount of the Loan collected by the Servicer. 

(f) Origination Fee. 

 On the Closing Statement of the Loan the Collateral Agent may charge the 
Borrower an origination fee (“Origination Fee”) of up to 5% of the principal amount of 
the Loan. 

10. RELIANCE ON WRITINGS.

Both the Collateral Agent and the Servicer shall be entitled and fully authorized to 
rely and act, and shall be fully protected in relying and acting, upon any writing, 
instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, facsimile, 
telex or other document believed by it to be genuine and correct and to have been signed 
or sent by or on behalf of the proper Person or Persons, and statements of the Borrower 
(including, without limitation, counsel to the Borrower) or the Lenders.  Neither the 
Collateral Agent nor the Servicer shall have any duty to verify or confirm the content of 
any writing, instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, 
facsimile, telex or other document. 
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11. RESIGNATION AND REMOVAL OF COLLATERAL AGENT AND/OR
SERVICER.

(a) Resignation or Removal. 

Both the Collateral Agent and the Servicer may at any time resign, effective upon 30 
days prior written notice (or such shorter period as may be agreed to by the Required 
Lenders and such party) to the Lenders and the Borrower, and either may be removed for 
or without cause at any time by the Required Lenders, effective upon 30 days’ notice.  In 
the event of any resignation or removal, the Required Lenders shall have the right to 
appoint a successor Collateral Agent and/or Servicer (which successor Collateral Agent 
and/or Servicer may be one of the Lenders or a financial institution that is engaged in the 
provision of agency services in syndicated commercial loan transactions or a trust 
Borrower that is engaged in the provision of trust services in secured private placement 
transactions), but, if the Required Lenders have not appointed a successor Collateral 
Agent and/or Servicer, as the case may be, within 30 days after the resigning Collateral 
Agent’s and/or Servicer’s giving of notice of resignation or its removal, the retiring 
Collateral Agent and/or Servicer, as the case may be, shall, at the expense of the 
Borrower, on behalf of the Lenders, subject to the above provision regarding the identity 
and nature of a permissible successor Collateral Agent and/or Servicer, either appoint a 
successor Collateral Agent and/or Servicer or apply to the appropriate court to make such 
appointment.  Upon the acceptance of any appointment as a Collateral Agent and/or 
Servicer, as the case may be, hereunder by a successor, to be evidenced by the successor 
Collateral Agent’s or Servicer’s, as the case may be, execution and delivery to the 
Borrower, the Lenders and the retiring Collateral Agent and/or Servicer, as the case may 
be, of a counterpart of this Agreement, such successor Collateral Agent and/or Servicer, 
as the case may be, shall thereupon succeed to and become vested with all the rights, 
powers, privileges, duties and obligations of the retiring Collateral Agent and/or Servicer, 
as the case may be, and the retiring Collateral Agent and/or Servicer, as the case may be, 
shall be discharged from any further duties and obligations as Collateral Agent and/or 
Servicer, as the case may be, as appropriate, under this Agreement, the Note and the 
Mortgage.  The payment and indemnity obligations of the Borrower provided for in 
Section 12 shall survive any such removal or resignation in favor of the retiring Collateral 
Agent and/or Servicer, as the case may be, in respect of any matter arising during or after 
its tenure as Collateral Agent and/or Servicer, as the case may be.  For the avoidance of 
doubt, removal hereunder of EBF as the Collateral Agent in no way constitutes a removal 
of EBF as the Servicer and vice versa. 

(b) Vesting. 

Upon the request of any successor Collateral Agent and/or Servicer, at the expense 
of the Borrower, the Lenders, the Borrower and the predecessor Collateral Agent and/or 
Servicer, as the case may be, shall promptly execute and deliver such instruments, 
conveyances, and assurances reflecting terms consistent with the terms hereof, the 
Mortgage and the Note for the purpose of more fully and certainly vesting and 
confirming in such successor Collateral Agent and/or Servicer, as the case may be, its 

DocuSign Envelope ID: CAE0C2C2-B8CE-4650-8C31-A5198E9E45E7

Ex. 2-6, p. 193

Case: 1:18-cv-05587 Document #: 1217-2 Filed: 03/14/22 Page 289 of 614 PageID #:64487



13

interest in, and Liens upon, the Collateral and all rights, powers, duties, and obligations 
of the predecessor Collateral Agent and/or Servicer, as the case may be, hereunder and 
under the Mortgage and the Note, and the predecessor Collateral Agent and/or Servicer, 
as the case may be, shall also promptly assign and deliver to the successor Collateral 
Agent and/or Servicer, as the case may be, any Collateral subject to the Liens of the 
Mortgage that may then be in its possession, as applicable. 

(c) Successors. 

Any entity into which a Collateral Agent or Servicer may be amalgamated or merged, 
or with which it may be consolidated, or any entity resulting from any amalgamation, 
merger or consolidation to which a Collateral Agent or Servicer shall be a party, as a 
whole or substantially as a whole, shall be the successor of such Collateral Agent or 
Servicer hereunder if legally bound hereby as such successor, without the necessity for 
execution or filing of any paper or any further act on the part of any of the parties hereto, 
anything to the contrary contained herein notwithstanding. 

12. FEES TO COLLATERAL AGENT; PAYMENTS; INDEMNITY.

(a) Fees.

In addition to any other fees owed to Servicer or Collateral Agent from either (i)
Borrower, and paid by Borrower to Servicer or Collateral Agent, or (ii) Lender, and paid 
by Borrower out of amounts otherwise due to Lender, the Lender shall pay to the 
Collateral Agent all fees required to be paid under the Fee Schedule attached hereto 
as Schedule I with respect to this Agreement at the times and in the amounts set forth 
therein.  Any amounts owed by Lender may, at Collateral Agent’s discretion, be paid by 
Borrower out of amounts otherwise payable from Borrower to Lender. 

(b) Payment by the Borrower. 

The Borrower agrees that it will pay all of the Collateral Agent’s and the Servicer’s 
fees, as applicable, including those owed by the Lender listed on Schedule I, which shall 
be paid by the Borrower on behalf of the Lender out of amounts otherwise due to the 
Borrower, for its respective services hereunder and will pay or reimburse the Collateral 
Agent and the Servicer upon its request for all of their respective expenses, disbursements 
and advances incurred or made in the administration of their respective duties hereunder 
and under the Note and the Mortgage, as applicable (including, without limitation, 
reasonable legal fees and expenses and the reasonable compensation of all Agent 
Professionals, Agent-Related Persons and other advisers, agents or experts employed or 
retained by the Collateral Agent or the Servicer pursuant to this Agreement).  In addition 
to and without limiting any other protection of the Collateral Agent and/or the Servicer 
hereunder or otherwise by law, the Borrower shall indemnify the Agent-Related Persons 
for any and all liabilities, obligations, losses, damages, penalties, actions, claims, 
demands, judgments, suits, costs, expenses or disbursements of any kind or nature 
whatsoever that may be suffered by, imposed on, incurred by or asserted against any 
Agent-Related Person, whether groundless or otherwise, howsoever arising from or out 
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of, or in any way related to the subject matter of, this Agreement, the Note, the Mortgage 
or any of the Collateral or the performance or enforcement of any of the terms of any 
thereof, including fees and expenses of special counsel; provided that the Borrower shall 
not be liable for any such payment to any Agent-Related Person to the extent the 
obligation to make such payment has been caused by such Agent-Related Person’s own 
gross negligence or willful misconduct, as finally determined by a court of competent 
jurisdiction.  All statements from the Collateral Agent, the Servicer or any other Person 
for obligations owing by the Borrower pursuant to the preceding sentence shall be sent to 
the Borrower.  Any amount due under this Section 12(b) and unpaid 10 Business Days 
after request for such payment will bear interest from the expiration of such 10 Business 
Days at a rate per annum equal to two percent (2%) above the rate of interest publicly 
announced by JPMorgan Chase Bank, N.A. from time to time in New York City as its 
prime rate, payable on demand.  If not timely paid by the Borrower, at the Collateral 
Agent’s or the Servicer’s election, all amounts so payable and the interest thereon will be 
payable out of any assets in the possession of the Collateral Agent and/or the Servicer 
and any other Collateral in priority to amounts owing to any and all other parties to this 
Agreement. 

(c) Survival. 

The obligations of the Borrower and the Lenders under this Section 12 shall survive 
the payment in full of all of the other Obligations, the resignation or removal of the 
Collateral Agent and/or the Servicer and the termination of this Agreement. 

13. COLLATERAL AGENT’S AND SERVICER’S FUNDS NOT AT RISK.

For purposes of clarity, no provision of this Agreement or the Mortgage, and no
request of any Lender or other Person shall require either the Collateral Agent or the 
Servicer to expend or risk any of its own funds, or to take any legal or other action under 
this Agreement, the Note or the Mortgage which might, in its reasonable judgment, 
involve any expense or any financial or other liability unless the Collateral Agent or the 
Servicer shall be furnished with indemnification acceptable to it, acting reasonably, 
including the advance of funds sufficient in the judgment of the Collateral Agent or the 
Servicer, as applicable, to satisfy such liability, costs and expenses. 

14. INDEPENDENT CREDIT DECISIONS.

Each Lender acknowledges that it has, independently and without reliance upon the
Collateral Agent, the Servicer or any other Lender and based upon such documents and 
information as it has deemed appropriate, made its own credit analysis and decision to 
enter into this Agreement.  Each Lender also acknowledges that it will, independently 
and without reliance upon any of the Collateral Agent, the Servicer or any other Lender 
and based upon such documents and information as it shall deem appropriate at the time, 
continue to make its own credit decisions in taking or not taking action under this 
Agreement. 

15. DETERMINATION OF LENDERS; SUBSEQUENT LENDERS BOUND.
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The Collateral Agent and the Servicer may deem and treat the payee of any 
promissory note or other evidence of indebtedness or obligation relating to any 
Obligation as the owner thereof for all purposes hereof unless and until (i) a written 
notice of the assignment or transfer thereof signed by such payee and (ii) a written 
acknowledgment agreeing to be bound by the terms hereof and such other documents 
required by Section 16(d), each signed by the assignee or transferee, and in form 
reasonably satisfactory to the Collateral Agent and/or the Servicer, shall have been filed 
with the Collateral Agent and/or the Servicer, as applicable.  Any request, authority or 
consent of any Person who at the time of making such request or giving such authority or 
consent is the holder of any such note or other evidence of indebtedness or obligation, 
shall be conclusive and binding on any subsequent holder, transferee or assignee of such 
note or other evidence of indebtedness or obligation and of any note or notes or other 
evidences of indebtedness or obligation issued in exchange therefor. 

16. MISCELLANEOUS.

(a) Notices.

All notices, requests and other communications shall have been duly given and shall
be effective (a) when delivered by hand, (b) when transmitted via telecopy or email (or 
other facsimile device) with receipt confirmed with respect to telecopy, (c) the Business 
Day next following the day on which the same has been delivered prepaid to a reputable 
national overnight air courier service, or (d) the third Business Day next following the 
day on which the same is sent by certified or registered mail, postage prepaid, in each 
case to the respective parties at the address, telecopy number or email address as 
provided in the immediately succeeding sentence; provided, however, that if any notice is 
delivered on a day other than a Business Day, or after 5:00 P.M. (Eastern time) on any 
Business Day, then such notice shall not be effective until the next Business Day.  For 
purposes hereof, the address of each party hereto and its facsimile number or email 
address (until written notice of a change thereof is delivered to the Collateral Agent, the 
Servicer, the Borrower and each Lender) shall be as set forth in Schedule II hereto, or at 
such other address as such party may specify by written notice to the other parties hereto. 
Notices to any Person that becomes a holder of Obligations after the date hereof shall be 
given to such address or facsimile number or email address of which such Person shall 
have given written notice to the Collateral Agent, the Servicer and the Borrower. 

(b) Amendments. 

No provision of this Agreement may be amended or waived except by a writing 
signed by the Required Lenders, the Collateral Agent and the 
Servicer; provided, however, that any amendment expanding the obligations or liabilities 
of the Borrower either hereunder or thereunder shall require the Borrower’s consent. 

(c) Conflicts with Collateral Documents and other Transaction Documents. 

The Collateral Agent, the Servicer and the Lenders agree that, if any provision of 
this Agreement is inconsistent with or contrary to any provisions in the Note or the 
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Mortgage, the provisions of this Agreement shall prevail as between and among the 
Collateral Agent, the Servicer and the Lenders. 

(d) Successors and Assigns. 

This Agreement shall be binding upon, and inure to the benefit of, the Collateral 
Agent, the Servicer and the Lenders and their respective successors and assigns.  If any 
Lender shall assign or transfer the Obligations owing to it, it shall promptly so notify the 
Collateral Agent and the Servicer in writing.  No Lender which assigns or transfers any 
Obligations owing to it shall assign or transfer its benefits under the Collateral 
Documents without obtaining from the assignee or transferee and delivering to the 
Collateral Agent, the Servicer and the Lenders a joinder agreement and an executed 
acknowledgment of the assignee or transferee agreeing to be bound by the terms hereof to 
the same extent as if it had been a Lender on the date hereof.  Each assignee or transferee 
of any Obligations shall take such Obligations subject to the provisions of this Agreement 
and to any request made, waiver or consent given or other action taken or authorized 
hereunder by each previous holder of such Obligations prior to the receipt by the 
Collateral Agent and the Servicer of written notice of such assignment or transfer; and, 
except as expressly otherwise provided in such notice, the Collateral Agent and/or the 
Servicer shall be entitled to assume conclusively that the assignee or transferee named in 
such notice shall thereafter be vested with all rights and powers as a Lender under this 
Agreement (and the Collateral Agent and the Servicer may conclusively assume that no 
Obligations have been subject to any assignment or transfer other than transfers of which 
the Collateral Agent and the Servicer have received such a notice).  Upon the written 
request of any Lender or the Borrower, the Collateral Agent and the Servicer will provide 
such Lender and the Borrower with copies of any written notices of transfer received 
pursuant hereto. 

(e) Continuing Effectiveness. 

This Agreement shall continue to be effective among the Collateral Agent, the 
Servicer and the Lenders even though a case or proceeding under any bankruptcy or 
insolvency law or any proceeding in the nature of a receivership, whether or not under 
any insolvency law, shall be instituted with respect to the Borrower or any portion of the 
property or assets of the Borrower, and all actions taken by the Collateral Agent with 
respect to the Collateral or by the Collateral Agent, the Servicer and the Lenders with 
regard to such proceeding shall be determined by the Required 
Lenders; provided, however, that nothing herein shall be interpreted to preclude any 
Lender from filing a proof of claim with respect to its Obligations or from casting its vote, 
or abstaining from voting, for or against confirmation of a plan of reorganization in a case 
of bankruptcy, insolvency or similar law in its sole discretion. 

(f) Further Assurances. 

Each party and the Borrower agrees to do such further acts and things and to execute 
and deliver such additional agreements, powers and instruments as necessary or as any 
Lender or the Collateral Agent or the Servicer may reasonably request to carry into effect 
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the terms, provisions and purposes of this Agreement or to better assure and confirm unto 
the Collateral Agent or the Servicer or any of the other Lenders their respective rights, 
powers and remedies hereunder. 

(g) Counterparts. 

This Agreement may be executed in any number of counterparts, all of which taken 
together shall constitute one and the same agreement, and any of the parties hereto may 
execute this Agreement by signing any such counterpart.  Delivery of an executed 
counterpart of a signature page to this Agreement by fax or pdf shall be effective as 
delivery of a manually executed counterpart of this Agreement. 

(h) Effectiveness. 

This Agreement shall become effective immediately upon execution hereof by the 
Collateral Agent, the Servicer, the Required Lenders and the Borrower, and shall 
continue in full force and effect until 91 days following the date upon which all 
Obligations are irrevocably paid and satisfied in full; provided that, if the Obligations due 
and owing to a Lender have been paid and satisfied in full, then such Lender shall be 
deemed released from this Agreement without any further action being necessary.  Any 
such released Lender shall give the Collateral Agent notice of such release but the failure 
to give such notice shall not affect such release. 

(i) Governing Law. 

THIS AGREEMENT SHALL BE CONSTRUED AND ENFORCED IN 
ACCORDANCE WITH, AND THE RIGHTS OF THE PARTIES SHALL BE 
GOVERNED BY, THE INTERNAL LAW OF THE STATE OF ILLINOIS, 
EXCLUDING CHOICE-OF-LAW PRINCIPLES OF THE LAW OF SUCH 
STATE THAT WOULD PERMIT THE APPLICATION OF THE LAWS OF A 
JURISDICTION OTHER THAN SUCH STATE. 

(j) Jurisdiction. 

(i) Each party hereto irrevocably submits to the non-exclusive jurisdiction of 
any Illinois state or federal court sitting in Cook County, Illinois, over any suit, action or 
proceeding arising out of or relating to this Agreement or any of the agreements, 
documents or instruments delivered in connection herewith or therewith.  To the fullest 
extent permitted by applicable law, the parties hereto irrevocably waive and agree not to 
assert, by way of motion, as a defense or otherwise, any claim that it is not subject to the 
jurisdiction of any such court, any objection that it may now or hereafter have to the 
laying of the venue of any such suit, action or proceeding brought in any such court and 
any claim that any such suit, action or proceeding brought in any such court has been 
brought in an inconvenient forum. 

(ii) Nothing in this Section 16(j) shall affect the right that the Collateral Agent, 
the Servicer or any of the Lenders to serve process in any manner permitted by law, or 
limit any right that any party hereto may have to bring proceedings against the Borrower 
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in the courts of any appropriate jurisdiction or to enforce in any lawful manner a 
judgment obtained in one jurisdiction in any other jurisdiction. 

(iii) THE PARTIES HERETO IRREVOCABLY WAIVE ALL RIGHT TO 
TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM 
(WHETHER BASED ON CONTRACT, TORT OR OTHERWISE) ARISING OUT OF 
OR RELATING TO THIS AGREEMENT OR ANY OTHER AGREEMENT, 
DOCUMENT OR INSTRUMENT DELIVERED IN CONNECTION HEREWITH OR 
THEREWITH OR THE ACTIONS OF THE LENDERS, THE COLLATERAL AGENT 
OR THE SERVICER IN THE NEGOTIATION, ADMINISTRATION, 
PERFORMANCE OR ENFORCEMENT HEREOF OR THEREOF. 

(k) Headings; Sections. 

Headings of Sections of this Agreement have been included herein for convenience 
only and should not be considered in interpreting this Agreement.  Unless stated 
otherwise in this Agreement, references in this Agreement to Sections are references to 
Sections of this Agreement. 

(l) No Implied Beneficiaries. 

Nothing in this Agreement (except Section 16(b)), expressed or implied, is intended 
or shall be construed to confer upon or give to any Person, other than the Lenders, the 
Collateral Agent and the Servicer, any right, remedy or claim under or by reason of this 
Agreement or any covenant, condition or stipulation herein contained. 

(m) Severability. 

If any provision of this Agreement shall be held or deemed to be, or shall in fact be, 
inoperative or unenforceable as applied in any particular case in any jurisdiction, or 
because it conflicts with any other provision or provisions hereof or with any constitution 
or statute or rule of public policy, or for any other reason, such circumstance shall not 
have the effect of rendering the provision in question inoperative or unenforceable in any 
other case or circumstance, or rendering any other provision herein contained invalid, 
inoperative or unenforceable to any extent whatsoever.  Upon the determination that any 
term or other provision of this Agreement is invalid, illegal or incapable of being 
enforced, the parties hereto shall negotiate in good faith to modify this Agreement so as 
to give effect to their original intention as closely as possible in an acceptable manner to 
the end that the transactions contemplated hereby are fulfilled to the maximum extent 
possible. 

(n) Obligations Individual. 

The obligations and representations and warranties of the Collateral Agent, the 
Servicer and each of the Lenders herein are made by each of them individually.  Nothing 
herein contained shall be construed as creating among the Lenders, or among the 
Collateral Agent, the Servicer and the Lenders, a partnership, joint venture or other joint 
association. 
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(o) No Obligation to Extend Credit. 

No provision of this Agreement shall be construed as obligating the Collateral Agent, 
the Servicer or any Lender to advance any monies or otherwise extend credit to the 
Borrower at any time. 
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(p) Representations of Parties. 

Each of the Lenders, the Collateral Agent and the Servicer, severally and not jointly, 
represents and warrants to the other parties hereto that such party has all requisite power 
and capacity to execute, deliver and perform this Agreement and that the execution, 
delivery and performance of this Agreement has been duly authorized by all necessary 
action on the part of such party and that this Agreement constitutes the legal, valid and 
binding obligation of such party, enforceable against such party in accordance with its 
terms except as such enforceability may be limited by (i) bankruptcy, insolvency, 
reorganization or similar laws affecting the enforcement of creditors’ rights generally and 
(ii) general principles of equity (regardless of whether such enforceability is considered 
in a proceeding in equity or law). 

(q) Limitation of Liability Due to Forces Beyond Collateral Agent’s or Servicer’s 
Control. 

In no event shall the Collateral Agent or the Servicer be responsible or liable for any 
failure or delay in the performance of its obligations hereunder arising out of or caused 
by, directly or indirectly, forces beyond its control, including, without limitation, strikes, 
work stoppages, accidents, acts of war or terrorism, civil or military disturbances, nuclear 
or natural catastrophes or acts of God, and interruptions, loss or malfunctions of utilities, 
communications or computer (software and hardware) services; it being understood that 
the Collateral Agent and the Servicer shall use reasonable efforts which are consistent 
with accepted practices in the banking industry to resume performance as soon as 
practicable under the circumstances.  

[Remainder of page intentionally left blank; next page is signature page.] 
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IN WITNESS WHEREOF, the Collateral Agent, the Servicer and the Lenders 
have executed or caused this Agreement to be duly executed and delivered by their 
respective officers thereunto duly authorized, all as of the date first above written. 

      COLLATERAL AGENT: 

  EQUITYBUILD FINANCE, LLC, as Collateral Agent on behalf 
of the Lenders listed below 

  By: 

Name:    

Title: Asset Manager

SERVICER: 

  EQUITYBUILD FINANCE, LLC, as Servicer 

  By: 

Name:     

Title: Asset Manager

[Signature Page to Collateral Agency and Servicing Agreement]

Elizabeth Kammerer

Elizabeth Kammerer
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 ACKNOWLEDGED, CONSENTED AND AGREED TO: 

    BORROWER: 

  EquityBuild, Inc. 

  By: ____________________________________ 

Name: 

Title: Closing Coordinator 

[Signature Page to Collateral Agency Agreement] 

Elizabeth Kammerer
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SCHEDULE I 

COLLATERAL AGENT FEE SCHEDULE 

Section 1:  Payouts 

All payouts paid by check.  

If Lender requests different method, fees are as follows: 

• Wire funds: $50 
• Overnight check: $50 
• Direct deposit: No fee 

Section 2:  Buyouts 

If Lender requests principal back prior to Loan’s maturity date (and request granted), 
Lender must pay an early liquidation fee equal to:  (i) 12% of the amount being returned 
if the request is made within one year of the date the Loan is funded (the “Origination 
Date”); and (ii) 10% of the amount being returned if the request is made between one and 
two years of the Origination Date. This fee is not intended to be a penalty but is an 
estimate, and indicative, of the actual cost and expenses EBF will incur in conjunction 
with such request.   

EBF reserves the right to extend the maturity date on any Loan at the request of the 
Borrower.  At that time, anyone who wishes to not participate in the extension may 
receive a return of their Investment and no fee will be charged in respect thereof .  
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SCHEDULE II 

ADDRESSES FOR NOTICES 

If to EquityBuild Finance, LLC, as either Collateral Agent or Servicer: 

     EquityBuild Finance, LLC 
[Address] 5068 West Plano Pkwy. #300 

     Plano, TX 75093 
Attention:  [Elizabeth Kammerer] 
Facsimile:  [___________] 
E-mail:  [elizabeth@equitybuildfinance.com] 

If to the Lenders: 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

If to the Borrower: 

     EquityBuild, Inc. 
[Address] 1083 N Collier Blvd. #132 

     Marco Island, FL 34145 
Attention:  [Elizabeth Kammerer] 
Facsimile:  [___________] 
E-mail:  [elizabeth@equitybuild.com] 
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  [The Above Space For Recorder's Use Only]   
 

MORTGAGE 
 

THIS MORTGAGE ("Security Instrument") is given on November 15th, 2016. The mortgagor 
is EquityBuild, Inc. ("Borrower"). 

 

This Security Instrument is given to The Persons Listed on Exhibit A to the Mortgage C/O 
EquityBuild Finance, LLC whose address is 5068 West Plano Pkwy. #300 Plano, TX 75093 
("Lender"). 

 

Borrower owes Lender the principal sum of One Mill ion Nine Hundred Fifty Thousand and 00/100 
Dollars (U.S. $1,950,000.00). This debt is evidenced by Borrower's notes dated the same date as 
this Security Instrument (Mortgage), which provides for a final payment of the full debt, if not paid 
earlier, due and payable April 1st, 2018. This Security Instrument secures to Lender: 
(a) the repayment of the debt evidenced by the Note, with interest, and all renewals, extension and 
modifications; (b) the payment of all other sums, with interest advanced under paragraph 7 to protect 
the security of this Security Instrument; and (c) the performance of Borrower's covenants and 
agreements under this Security Instrument and the Note. For this purpose, Borrower does hereby 
mortgage, grant and convey to Lender the following described property located in COOK County, 
Illinois: 

 

 

PIN: 20-25-120-009-0000 
 
 
which has the address of 7237 S Bennett Chicago, IL 60649 ("Property Address”); 

 

TOGETHER WITH all the improvements now or hereafter erected on the property, and all 
easements, rights, appurtenances, rents, royalties, mineral, oil and gas rights and profits, water rights 
and stock and all fixtures now or hereafter a part of the property. All replacements and additions shall 
also be covered by this Security Instrument. All of the foregoing is referred to in this Security 
Instrument as the "Property." 
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BORROWER COVENANTS that Borrower is lawfully seized of the estate hereby conveyed 
and has the right to mortgage, grant and convey the Property and that the Property is 
unencumbered, except for encumbrances of record. Borrower warrants and will defend generally the 
title to the Property against all claims and demands, subject to any encumbrances of record. 

 

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-
uniform covenants with limited variations by jurisdiction to constitute a uniform security instrument 
covering real property. 

 

UNIFORM COVENANT. Borrower and Lender covenant and agree as follows: 
 

1. Payment of Principal and Interest; Prepayment and Late Charges. Borrower shall promptly 
pay when due the principal of and interest on the debt evidenced by the Note and any prepayment 
and late charges due under the Note. 

 

2. Hazard Insurance. Borrower shall keep the improvements now existing or hereafter erected 
on the Property insured against loss by fire, hazards included within the term "extended coverage" 
and any other hazards for which Lender requires insurance. This insurance shall be maintained in the 
amounts and for the periods that Lender requires. The insurance carrier providing the insurance shall 
be chosen by Borrower subject to Lender's approval which shall not be unreasonably withheld. 

 

All insurance policies and renewals shall be acceptable to Lender and shall include a standard 
mortgage clause. Lender shall have the right to hold the policies and renewals. If Lender requires, 
Borrower shall promptly give to Lender all receipts of paid premiums and renewal notices. In the 
event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may 
make proof of loss if not made promptly by Borrower. 

 

Unless Lender and Borrower otherwise agree in writing, insurance proceeds shall be applied 
to restoration and repair of the Property damaged, if the restoration or repair is economically feasible 
and Lender's security is not lessened. If the restoration or repair is not economically feasible or 
Lender's security would be lessened, the insurance proceeds shall be applied to the sums secured 
by this Security Instrument, whether or not then due, with any excess paid to Borrower. If Borrower 
abandons the Property, or does not answer within 30 days a notice from Lender that the insurance 
carrier has offered to settle a claim, then Lender may collect the insurance proceeds. Lender may 
use the proceeds to repair or restore the Property or to pay sums secured by this Security 
Instrument, whether or not then due. The 30-day period will begin when the notice is given. 

 

Unless Lender and Borrower otherwise agree in writing, any application of proceeds to 
principal shall not extend or postpone the due date of the monthly payments referred to in 
paragraphs 1 and 2 or change the amount of the payments. If under paragraph 19 the property is 
acquired by Lender, Borrower's rights to any insurance policies and proceeds resulting from damage 
to the Property prior to the acquisition shall pass to Lender to the extent of sums secured by this 
Security Instrument immediately prior to the acquisition. 

 

3. Preservation and Maintenance of Property; Leaseholds. Borrower shall not destroy, damage 
or substantially change the Property, allow the Property to deteriorate or commit waste. If this 
Security Instrument is on a leasehold, Borrower shall comply with the provisions of the lease, and if 
Borrower acquires fee title to the Property, the leasehold and fee title shall not merge unless Lender 
agrees to the merger in writing. 
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4. Protection of Lender's Rights in the Property; Mortgage Insurance. If Borrower fails to 
perform the covenants and agreements contained in this Security Instrument, or there is a legal 
proceeding that may significantly affect Lender's rights in the Property (such as a proceeding in 
bankruptcy, probate, for condemnation or to enforce laws or regulations), then Lender may do and 
pay for whatever is necessary to protect the value of the Property and Lender's rights in the Property. 
Lender's actions may include paying any sums secured by a lien which has priority over this Security 
Instrument, appearing in court, paying reasonable attorneys' fees, and entering on the Property to 
make repairs. Although Lender may take action under this paragraph 4, Lender does not have to do 
so. 

 

5. Successor and Assigns Bound; Joint and Several Liability; Co-signers. The covenants and 
agreements of this Security Interest shall bind and benefit the successors and assigns of Lender and 
Borrower, subject to the provisions of paragraph 9. Borrower's covenants and agreements shall be 
joint and several. Any Borrower who co-signs this Security Instrument but does not execute the Note: 
(a) is co-signing this Security Instrument only to mortgage, grant and convey the Borrower's interest 
in the Property under the terms of this Security Instrument; (b) is not personally obligated to pay the 
sums secured by this Security Instrument; and (c) agrees that Lender and any other Borrower may 
agree to extend, modify, forebear or make any accommodations with regard to the terms of this 
Security Instrument or the Note without the Borrower's consent. 

 

6. Notices. Any notice to Borrower provided for in this Security Instrument shall be given by 
delivering it or by mailing it by first class mail unless applicable law requires use of another method. 
The notice shall be directed to the Property Address or any other address Borrower designates by 
notice to Lender. Any notice to Lender shall be given by first class mail to Lender's address stated 
herein or any other address Lender designates by notice to Borrower. Any notice provided for in this 
Security Instrument shall be deemed to have been given to Borrower or Lender when given as 
provided in this paragraph. 

 

7. Governing Law; Severability. This Security Instrument shall be governed by federal law and 
the law of jurisdiction in which the Property is located. In the event that any provision or clause of this 
Security Instrument or Note conflicts with applicable law, such conflict shall not affect other provisions 
of this Security Instrument or the Note which can be given effect without the conflicting provision. To 
this end the provisions of this Security Instrument and the Note are declared to be severable. 

 

8. Borrower's Copy. Borrower shall be given one conformed copy of the Note and of this 
Security Instrument. 

 

9. Transfer of the Property or a beneficial Interest in Borrower. If all or any part of the Property 
or any interest in it is sold or transferred (or if a beneficial interest in Borrower is sold or transferred 
and Borrower is not a natural person) without Lender's prior written consent, Lender may, at its 
option, require immediate payment in full of all sums secured by this Security Instrument. However, 
this option shall not be exercised by Lender if exercise is prohibited by federal law as of the date of 
this Security Instrument. 

 

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice 
shall provide a period of not less than 30 days from the date the notice is delivered or mailed within 
which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay these 
sums prior to the expiration of this period, Lender may invoke any remedies permitted by this 
Security Instrument without further notice or demand on Borrower. 
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NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows: 
 

10. Release. Upon payment of all sums secured by this Security Instrument, Lender shall 
release this Security Instrument without charge to Borrower. Borrower shall pay any recordation 
costs. 

11. Assignment of Rents and Leases. As additional security for the payment of the 
Indebtedness, Mortgagor assigns and transfers to Mortgagee, pursuant to 1953 PA 210, as amended 
by 1966 PA 151 (MCLA 554.231 et seq., MSA 26.1137(1) et seq.), all the rents, profits, and income 
under all leases, occupancy agreements, or arrangements upon or affecting the Premises (including 
any extensions or amendments) now in existence or coming into existence during the period this 
Mortgage is in effect. This assignment shall run with the land and be good and valid as against 
Mortgagor and those claiming under or through Mortgagor. This assignment shall continue to be 
operative during foreclosure or any other proceedings to enforce this Mortgage. If a foreclosure sale 
results in a deficiency, this assignment shall stand as security during the redemption period for the 
payment of the deficiency. This assignment is given only as collateral security and shall not be 
construed as obligating Mortgagee to perform any of the covenants or undertakings required to be 
performed by Mortgagor in any leases. In the event of default in any of the terms or covenants of this 
Mortgage, Mortgagee shall be entitled to all of the rights and benefits of MCLA 554.231-.233, MSA 
26.1137(1)-(3), and 1966 PA 151, and Mortgagee shall be entitled to collect the rents and income 
from the Premises, to rent or lease the Premises on the terms that it may deem best, and to maintain 
proceedings to recover rents or possession of the Premises from any tenant or trespasser. 
Mortgagee shall be entitled to enter the Premises for the purpose of delivering notices or other 
communications to the tenants and occupants. Mortgagee shall have no liability to Mortgagor as a 
result of those acts. Mortgagee may deliver all of the notices and communications by ordinary first-
class U.S. mail. If Mortgagor obstructs Mortgagee in its efforts to collect the rents and income from 
the Premises or unreasonably refuses or neglects to assist Mortgagee in collecting the rent and 
income, Mortgagee shall be entitled to appoint a receiver for the Premises and the income, rents, and 
profits, with powers that the court making the appointment may confer. Mortgagor shall at no time 
collect advance rent in excess of one month under any lease pertaining to the Premises, and 
Mortgagee shall not be bound by any rent prepayment made or received in violation of this 
paragraph. Mortgagee shall not have any obligation to collect rent or to enforce any other obligations 
of any tenant or occupant of the Premises to Mortgagor. No action taken by Mortgagee under this 
paragraph shall cause Mortgagee to become a "mortgagee in possession."  

 

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in 
this Security Instrument and in any rider(s) executed by Borrower and recorded with it. 

 

Signed, sealed and delivered in the presence of: 
 

         BORROWER: EquityBuild, Inc. 
 
 
     

  (SEAL) 
Jerry Cohen, President 

 

 

 

 

 [Space Below This Line For Acknowledgement]   
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STATE OF FLORIDA, ___________________ County ss: 
 

I hereby certify that on this day, before me, an officer duly authorized in the state aforesaid 
and in the county aforesaid to take acknowledgements, personally appeared Jerry Cohen, to me 
known to be the person described in and who executed the foregoing instrument and acknowledged 
that he/she executed the same for the purpose therein expressed. 

 

WITNESS my hand and official seal in the county and state aforesaid this ____ day of 
____________, 20___. 

 

My Commission expires: 
 

{Seal} 
 

Notary Public 
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

among 

EQUITYBUILD FINANCE, LLC, 

as Collateral Agent and Loan Servicer, 

and 

EACH OF THE LENDERS PARTY HERETO 

DATED AS OF _____________

DocuSign Envelope ID: 8DBADA80-6BE9-44CF-BEB0-CF07E5025AD5

Ex. 2-6, p. 213

Case: 1:18-cv-05587 Document #: 1217-2 Filed: 03/14/22 Page 309 of 614 PageID #:64507



2 

COLLATERAL AGENCY AND SERVICING AGREEMENT 

This COLLATERAL AGENCY AND SERVICING AGREEMENT (as amended,  
supplemented or otherwise modified from time to time, this “Agreement ”) is made as of 
_____________, by and among (i) EquityBuild Finance, LLC, a Florida limited liability 
Borrower (in its individual capacity, “EBF”, and in its capacity as collateral agent for the 
Lenders (as defined below), and in its capacity as loan servicer for the Lenders, the 
“Collateral Agent” or the “Servicer”), and (ii) each of the Lenders party hereto (together 
with their respective successors and assigns as beneficiaries of the Note (as defined 
below), the “Lenders”), and is acknowledged, consented and agreed to by EquityBuild, 
Inc.  (the “Borrower”). 

RECITALS 

A.  Reference is made to that certain Note, dated _____________ (as the same from 
time to time hereafter may be amended, restated, supplemented or otherwise modified, 
the “Note”) by the Borrower in favor of the Lenders, pursuant to which, subject to the 
terms and conditions set forth therein, the Lenders shall make individual investment loans 
(each an “Investment”) to the Borrower as a collective secured loan (the “Loan”). 

B. The Lenders have agreed to make the Loan to the Borrower, but only upon the 
condition, among others, that the Borrower grant to the Collateral Agent, for the benefit 
of the Lenders, as security for the Borrower’s obligations to the Lenders and the 
Collateral Agent under or in respect of the Note and the Mortgage (as defined below), a 
perfected lien on, and security interest in, the Collateral (as defined below). 

C.  The Lenders desire that EBF act as the collateral agent for and on behalf of all of 
the Lenders regarding the Collateral, all as more fully provided herein; and the Collateral 
Agent and the Lenders have entered into this Agreement to, among other things, further 
define the rights, duties, authority and responsibilities of the Collateral Agent and the 
relationship among the Lenders regarding their pari passu interests in the Collateral. 

D.  The Lenders also desire to retain EBF as the loan servicer to act as their agent to 
employ commercially reasonable and prudent practices to collect all scheduled payments 
on the Loan, and to protect to the best of the Servicer’s ability, the security for the Loan. 

AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing premises and for other 
good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, EBF and the Lenders agree as follows: 
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1. DEFINED TERMS.

As used in this Agreement, and unless the context requires a different meaning, the
following terms have the respective meanings indicated below, all such definitions to be 
equally applicable to the singular and plural forms of the terms defined. 

Actionable Default – means the existence and continuance of any Event of Default 
(as defined in the Note) beyond any grace period in respect thereof provided in the Note 
or the acceleration of the maturity of the Note. 

Affiliate – means, with respect to any specified Person, any other Person that 
directly or indirectly, through one or more intermediaries, has control of, is controlled by, 
or is under common control with, such specified Person.  For these purposes, “control” 
means the possession, directly or indirectly, of the power to direct or cause the direction 
of the management of any Person, whether through the ownership of voting securities, by 
contract or otherwise. 

Agent Professionals – means attorneys, legal counsel, accountants, appraisers, 
business valuation experts, environmental engineers, turnaround consultants, or other 
professionals or experts at any time retained by EBF in the discharge of its duties 
hereunder or under any of the Collateral Documents. 

Agent-Related Persons – means EBF, in its capacity as Collateral Agent or Servicer, 
and any successor collateral agent or loan servicer, and any co-agents or separate agents 
appointed pursuant to Section 5, together with their respective Affiliates, and the officers, 
directors, employees, representatives, agents and Agent Professionals of such Persons 
and Affiliates.  

Agreement – has the meaning specified for such term in the Preamble hereto. 

Business Day – means a day (i) other than Saturday or Sunday and (ii) on which 
commercial banks are open for business in New York, New York. 

Collateral – has the meaning specified for such term in Mortgage. 

Collateral Agent – has the meaning specified for such term in the Preamble hereto. 

Collateral Documents – means the Mortgage and any other document now or 
hereafter evidencing a security interest, lien or other encumbrance granted to secure the 
obligations payable under the Note or any guarantee thereof.   

Enforcement Notice – means a written notice given by the Required Lenders to the 
Collateral Agent stating that an Actionable Default exists. 

EBF– has the meaning specified for such term in the Preamble hereto. 

Lenders – has the meaning specified for such term in the Preamble hereto. 
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Liens – means any pledges, liens, claims, encumbrances or security interests. 

Mortgage – has the meaning specified for such term in Note. 

Obligations – means and includes all present and future indebtedness, obligations 
and liabilities of every kind and nature of the Borrower from time to time owed to any 
Lender under the Note arising from, evidenced by or relating to the Note or the Mortgage. 

Note – has the meaning specified for such term in Recital A hereto. 

Person – means any individual, partnership, corporation, limited liability Borrower, 
unincorporated organization or association, trust or other entity. 

Required Lenders – means the Lenders acting by a majority of principal advanced 
by the Lenders under the Note. 

Servicer – has the meaning specified in the Preamble hereto. 

Total Investments – means, with respect to Investments that remain outstanding in 
whole or in part, the total original amount of Investments a Lender has loaned to the 
Borrower; provided that for purposes of Section 10(e) hereof, such amounts shall be 
rounded down to the nearest whole $25,000 increment. By way of example only, if actual 
Total Investments equaled $176,000, for purposes of Section 10(e), such Total 
Investments would equal $175,000. 

2. APPOINTMENTS; IRREVOCABLE DELEGATION OF AUTHORITY.

(a) Appointment as Collateral Agent and Loan Servicer.

The Lenders hereby appoint and designate EBF as collateral agent on their behalf
hereunder and under the Mortgage.  The Lenders hereby also appoint and designate EBF 
as the loan servicer with respect to the Loan.  EBF hereby accepts such appointments on 
the terms and conditions set forth herein and acknowledges that it holds the Collateral 
and acts under the Mortgage as agent for and on behalf of the Lenders.  The Lenders 
hereby authorize and direct the Collateral Agent to (a) enter into the Mortgage and the 
Note for and on behalf of and for the benefit of the Lenders in accordance with the terms 
hereof and thereof, (b) exercise such rights and powers under this Agreement, the Note or 
the Mortgage as the case may be, as are specifically granted or delegated to the Collateral 
Agent by the terms hereof and thereof, together with such other rights and powers as are 
reasonably incidental thereto or as are customarily and typically exercised by agents 
performing duties similar to the duties of the Collateral Agent hereunder and under the 
Collateral Documents, subject, however, to any express limitations set forth herein or in 
the Mortgage, and (c) perform the obligations of the Collateral Agent thereunder.  The 
Lenders hereby agree to be bound by the provisions of the Mortgage and the Note.  The 
duties of the Collateral Agent and the Servicer shall be deemed ministerial and 
administrative in nature, and neither the Collateral Agent nor the Servicer shall have, by 
reason of this Agreement or either of the Mortgage or the Note, a fiduciary relationship 
with any Lender and/or any Affiliate thereof. 
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(b) Irrevocable Delegation of Authority. 

Each Lender does hereby irrevocably delegate to the Collateral Agent all of each 
such Lender’s rights and powers under the Note and the Mortgage and agrees for the 
benefit of the Collateral Agent and the other Lenders not to exercise any right or power of 
such Lender under the Note or the Mortgage. 

3. LIMITATIONS ON DUTIES AND ACTIONS OF COLLATERAL AGENT AND
THE SERVICER.

Neither the Collateral Agent nor the Servicer shall have any duties or responsibilities
except those expressly set forth in this Agreement and the Mortgage.  Neither the 
Collateral Agent nor the Servicer shall be liable for any action taken or omitted by it, or 
any action suffered by it to be taken or omitted, excepting only its own gross negligence 
or willful misconduct, as finally determined by a court of competent jurisdiction.  IN 
THE ABSENCE OF WRITTEN INSTRUCTIONS FROM THE REQUIRED LENDERS, 
NEITHER THE COLLATERAL AGENT NOR THE SERVICER SHALL FORECLOSE 
UPON ANY LIEN WITH RESPECT TO ANY OF THE COLLATERAL OR TAKE 
ANY OTHER ACTION WITH RESPECT TO THE COLLATERAL OR ANY PART 
THEREOF. 

4. RECOURSE THROUGH COLLATERAL AGENT; SHARING OF
COLLATERAL.

(a) Recourse Through Collateral Agent.

Each of the Lenders acknowledges and agrees that (i) it shall only have recourse to
the Collateral through the Collateral Agent and that it shall have no independent recourse 
to the Collateral and (ii) the Collateral Agent shall have no obligation to, and shall not, 
take any action hereunder or under the Mortgage except upon written instructions from 
the Required Lenders in accordance with Section 6(a). 

(b) Sharing of Collateral. 

No Lender shall contest the validity, perfection, priority or enforceability of, or seek 
to avoid, any Lien securing any Obligation, and each party hereby agrees to cooperate, at 
no cost to the Collateral Agent, in the defense of any action contesting the validity, 
perfection, priority or enforceability of any such Lien.  No Lender shall have the right to 
obtain any of the Collateral or the benefit of any Lien on any property of the Borrower 
solely in respect of Obligations owing to such Lender or any group of Lenders comprised 
of less than all the Lenders. 

5. CO-AGENTS; COLLATERAL AGENT’S AND SERVICER’S USE OF
PROFESSIONALS.

(a) Co-Agents.

Each of the Collateral Agent and the Servicer shall have power to appoint one or
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more Persons to act as a co-agent or co-agents, jointly with the Collateral Agent and/or 
the Servicer, or to act as a separate agent or separate agents, with respect to all or any part 
of the Collateral or to enforce the Lender’s rights under the Note, and to vest in such 
Person or Persons, in such capacity, such rights, powers, duties and obligations of the 
Collateral Agent and/or the Servicer, with the consent of the Required Lenders (such 
consent not to be unreasonably withheld or delayed), in any case only as may be 
necessary or desirable for the purpose of meeting any legal requirements of any 
jurisdiction in which any part of the Collateral may at the time be located.  Absent any 
specific agreement to the contrary, any co-agent or co-agents or separate agent or 
separate agents so appointed shall, to the extent applicable, have the rights, powers, 
obligations and duties of the Collateral Agent and/or the Servicer hereunder.  Neither the 
Collateral Agent nor the Servicer shall be responsible for the negligence, default or 
misconduct of any such co-agent or separate agent selected by it with reasonable care nor 
for any fees or expenses of such co-agent or separate agent. 

(b) Agent Professionals. 

The Collateral Agent and the Servicer may employ one or more Agent Professionals 
to advise or assist it from time to time, but shall not be responsible for the negligence, 
default or misconduct of any such Agent Professionals selected by it with reasonable care. 
The Collateral Agent and the Servicer shall be entitled to rely on the advice and 
statements of Agent Professionals so selected.  The Borrower shall pay reasonable 
remuneration for all services performed by Agent Professionals for the Collateral Agent 
and the Servicer in the discharge of its duties hereunder and under the Collateral 
Documents in accordance with Section 11(b) hereof. 

6. INSTRUCTIONS FROM LENDERS; ENFORCEMENT NOTICE.

(a) Instructions from Lenders. 

Unless otherwise excused as provided herein, both the Collateral Agent and the 
Servicer shall act on all written instructions received from the Required Lenders, with 
respect to any action to be taken or not to be taken in connection with this Agreement, the 
Mortgage or the Note, including, without limitation, actions to be taken in connection 
with an insolvency proceeding in respect of the Borrower; provided, however, that the 
Collateral Agent shall act only on written instructions from all Lenders with respect to the 
amendment or termination of the Mortgage, or, except as provided in the Mortgage, any 
Lien on property of the Borrower granted under the Mortgage.  If either the Collateral 
Agent or the Servicer shall request instructions from the Lenders with respect to taking 
any particular action in connection with this Agreement, the Mortgage, the Note or any 
such Lien, the Collateral Agent and the Servicer shall be entitled to refrain from taking 
such particular action unless and until it shall have received written instructions from the 
Required Lenders (in which event it shall be required to act in accordance with such 
written instructions unless otherwise excused as provided herein), and neither the 
Collateral Agent nor the Servicer shall incur any liability to any Person for so refraining. 
Without limiting the foregoing, no Lender shall have any right of action whatsoever 
against the Collateral Agent or the Servicer as a result of the Collateral Agent or the 
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Servicer taking or not taking any action hereunder or pursuant to or in accordance with 
the written instructions of such Required Lenders, except for the Collateral Agent’s or the 
Servicer’s own gross negligence or willful misconduct in connection with any action 
taken or not taken by it, as finally determined by a court of competent jurisdiction. 
Notwithstanding anything to the contrary contained in this Agreement or any of the 
Collateral Documents, (i) the failure of the Collateral Agent or the Servicer to take any 
action shall not constitute gross negligence or willful misconduct by the Collateral Agent 
or the Servicer hereunder (A) following a request by the Collateral Agent or the Servicer 
for the Required Lenders’ consent to such action and the failure of the Required Lenders 
to respond to such request or (B) in the absence of written instructions from the Required 
Lenders and (ii) neither the Collateral Agent nor the Servicer shall be required to take any 
action that is, in its opinion (which may be, but is not required to be, based on the advice 
of legal counsel), contrary to applicable law or the Note or the Mortgage or that would, in 
its reasonable opinion, subject it or any Agent-Related Persons to liability or that would 
require it to expend or risk its own funds. 

(b) Enforcement Notices. 

The Collateral Agent shall, as soon as practicable but in any event, if applicable, 
within ten (10) Business Days following receipt thereof, furnish to each of the Lenders: 

(i) a copy of each Enforcement Notice received by the Collateral Agent; 

(ii) a copy of each certificate or other written notice received by the Collateral 
Agent rescinding or withdrawing an Enforcement Notice; 

(iii) a copy of any written notice or other written communication given or 
received by the Collateral Agent under the Note or the Mortgage; and 

(iv) such other written notices required by the terms of this Agreement to be 
furnished by or to the Collateral Agent. 

Any Enforcement Notice shall be deemed to have been given when actually received 
by the Collateral Agent and to have been rescinded or withdrawn when the Collateral 
Agent has actually received from the notifying party a written notice rescinding or 
withdrawing such Enforcement Notice.  Any Enforcement Notice shall be deemed to be 
outstanding and in effect at all times after such notice has been given until such time, if 
any, as such notice has been rescinded or withdrawn. 

7. NO RESPONSIBILITY OF COLLATERAL AGENT OR SERVICER FOR 
CERTAIN MATTERS.

Neither the Collateral Agent nor the Servicer shall be responsible in any manner
whatsoever for the correctness of any recitals, statements, information, representations or 
warranties contained herein or in the Mortgage except for those made by it herein. 
Neither the Collateral Agent nor the Servicer makes any representation or warranty as to, 
and is not responsible in any way for: (i) the description, value, location, existence, or 
condition of any Collateral; (ii) the financial condition of the Borrower or the title of the 
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Borrower to any of the Collateral; (iii) the sufficiency of the security afforded by this 
Agreement, the Note or the Mortgage or whether registration in respect thereof has been 
properly effected or maintained; (iv) the validity, genuineness, correctness, perfection, or 
priority of any Lien with respect to the Collateral; (v) other than in respect of itself as to 
the Collateral Agent’s and the Servicer’s representations in Section 15(p) hereof, the 
validity, proper execution, enforceability, legality, or sufficiency of this Agreement, the 
Note, the Mortgage or any instrument deposited with the Collateral Agent or the Servicer; 
(vi) the identity, authority or right of any Lender executing any document; or (vii) the 
filing or renewal of any registration of the Mortgage or any public filing required under 
applicable law to perfect any of the Collateral Agent’s Liens, for the benefit of the 
Lenders, in any of the Collateral.  Neither the Collateral Agent nor the Servicer shall be 
required to ascertain or inquire as to the performance by the Borrower of any of its 
covenants or obligations hereunder or under the Mortgage or the Note.  In no event shall 
either the Collateral Agent or the Servicer be responsible or liable for special, indirect, or 
consequential loss or damage of any kind whatsoever (including, but not limited to, loss 
of profit) irrespective of whether the Collateral Agent or the Servicer has been advised of 
the likelihood of such loss or damage and regardless of the form of action. 

8. LIMITED DUTIES OF COLLATERAL AGENT REGARDING
COLLATERAL; FURTHER ACTS WITH RESPECT TO COLLATERAL.

(a)  The Collateral Agent shall not be responsible for insuring any of the Collateral 
or for the payment of taxes, charges, fines, levies, assessments or for ensuring or 
protecting the validity, genuineness, correctness, perfection, or priority of any Lien upon 
any of the Collateral, and shall be indemnified therefor as provided in Section 12.  
Furthermore, the Collateral Agent shall not be responsible for the maintenance or 
safeguarding of any Collateral, except as provided in the immediately following sentence 
when the Collateral Agent has actual possession of any Collateral.  The Collateral Agent 
shall not have any duty to any of the Lenders with respect to any Collateral, including, 
without limitation, any Collateral in its possession or control or in the possession or 
control of any agent or nominee of the Collateral Agent selected by it with reasonable 
care, or any income therefrom or for the preservation of rights against prior parties or any 
other rights pertaining to the Collateral, except as stated in the next succeeding paragraph. 

(b)  Beyond the exercise of reasonable care in the custody thereof and the duty to 
account for monies actually received by it, the Collateral Agent shall have no duty as to 
any Collateral in its possession or control or in the possession or control of any agent or 
bailee or any income thereon or as to preservation of rights against prior parties or any 
other rights pertaining thereto and the Collateral Agent shall not be responsible for filing 
any financing or continuation statements or recording any documents or instruments in 
any public office at any time or times or otherwise perfecting or maintaining the 
perfection of any security interest in the Collateral.  The Collateral Agent shall be 
deemed to have exercised reasonable care in the custody of the Collateral in its 
possession if the Collateral is accorded treatment substantially equal to that which it 
accords its own property and shall not be liable or responsible for any loss or diminution 
in the value of any of the Collateral, by reason of the act or omission of any carrier, 
forwarding agency or other agent or bailee selected by the Collateral Agent with 
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reasonable care.  The Collateral Agent shall not be responsible for the existence, 
genuineness or value of any of the Collateral or for the validity, perfection, priority or 
enforceability of the Liens in any of the Collateral, whether impaired by operation of law 
or by reason of any action or omission to act on its part hereunder, except to the extent 
such action or omission constitutes gross negligence, bad faith or willful misconduct on 
the part of the Collateral Agent, or for the validity or sufficiency of the Collateral or any 
agreement or assignment contained therein, for the validity of the title of the Borrower to 
the Collateral, for insuring the Collateral or for the payment of taxes, charges, 
assessments or Liens upon the Collateral or otherwise as to the maintenance of the 
Collateral. 

9. DUTIES AS LOAN SERVICER.

(a) Specific Loan Services/Functions. 

In its capacity as the Servicer, EBF shall: (a) issue payment coupons or monthly 
statements to the Borrower directing Loan repayment to the Lenders or the Servicer; 
(b) issue payoff demands, beneficiary statements and mortgage ratings; (c) demand, 
receive and collect all Loan payments, deposit them by the next business day into the 
Servicer’s trust account and/or facilitate having them paid directly to Lender, in each case 
within 25 days of the date due; (d) issue annual Form 1099 income tax statements to the 
Borrower and Lenders; (e) answer Borrower inquiries, demands and requests; (f) grant 
appropriate payment deferrals, but not of the maturity of the Loan unless approved by the 
Required Lenders; (g) monitor the continued effectiveness and claims on any property 
insurance listed in the Loan escrow instructions; (h) request and receive notices of default 
on senior liens; (i) receive notices of property tax delinquencies, should a tax service be 
ordered through escrow or subsequently; and (j) execute and deliver on Lenders’ behalf 
and in Lenders’ name any documents necessary or convenient for the purpose of 
maintaining or enforcing the Loan. 

(b) Protective Advances. 

Upon request of the Servicer, Lenders shall make such advances as approved by the 
Required Lenders to be necessary and prudent to protect and to collect Lenders’ interest 
in the Loan.  If any Lender fails to make advances approved by the Required Lenders, the 
other Lenders are authorized to advance the amount the non-paying Lender failed to 
advance and to receive payment in full with interest at 10% per annum before any further 
payments are made to the non-paying Lender and, the non-defaulting Lenders shall also 
have the option, exercisable within 30 days after Lender’s failure to pay, to purchase such 
Lender’s interest in the Loan for the outstanding principal balance and any accrued 
interest, fees and costs owed to the defaulting Lender, payable within 15 days after the 
election to purchase is made.  The Servicer, in its absolute discretion, may advance its 
own funds to protect the security of the Loan, including advances to cure senior liens, 
property insurance, foreclosure expenses, repair, advertising, litigation expenses and 
similar items, but not Loan payments.  The Servicer shall be reimbursed such advances, 
with interest at the interest rate then payable with respect to the Loan, from the next Loan 
payment, or within 10 days after a written request to Lenders.  To secure the Servicer’s 
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advances, Lenders hereby irrevocably assign to the Servicer, to the extent of advances 
owed to the Servicer, the first Loan payments received after an advance is made.  A 
defaulting or non-paying Lender will be liable to the remaining Lenders for all damages 
incurred as result of his/her/their failure to act or failure to advance funds including, but 
not limited to, actual attorneys’ fees, court costs and fees, or any damages related to loss 
of the security for the Loan. 

(c) Loan Documents. 

To the extent not maintained by the Collateral Agent, the Servicer shall retain 
custody as agent for Lenders of the original Note and Mortgage. 

(d) Real Estate Owned. 

The Servicer is also Lenders’ agent (in conjunction with the Collateral Agent) to 
liquidate any real estate acquired by Lenders in foreclosure of the property securing the 
Loan (the “Property”).  During the foreclosure process, the Servicer’s servicing fee shall 
continue as set forth in Section 12 herein.  Additionally, at the option of Lenders and by 
separate fee agreement to be signed by the parties, the Servicer shall: (i) arrange 
appropriate property insurance; (ii) manage the Property, including arranging 
maintenance and construction, tenant relations, repair and security; (iii) arrange for the 
valuation and resale of the Property, including hiring a Realtor® or broker to list, show 
and sell the Property; and (iv) accept reasonable offers on the Property, at the price and 
terms approved by the Required Lenders and execute all necessary and appropriate 
documentation to carry out the sale.   

(e) Servicing Fees. 

The Servicer's fee to each Lender to service any Loan shall be up to 8% interest per 
annum on the Investment made by such Lender in the Loan, as such amount may adjust 
from time to time upon making an Investment in the Loan (or upon making 
Investments in any other Loan) in accordance with this Section 9(e).  The Servicer’s fee 
to a Lender in respect of its Investment shall be the specified interest per annum listed on
the signed Exhibit A to the Note and the signed Exhibit A to the Mortgage provided in

the investment paperwork and signed by the Lender.
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The fee is deducted from the interest payment payable by the Borrower under the 
Note.  The Servicer shall be further compensated for work in respect of delinquent 
payments or other default by Borrower by assessing and receiving late charges, and by 
collecting an additional 2% of the principal amount of the Loan of any payments 
(whether interest or late fees) made to Lenders (or for their benefit) after the assessment 
of default interest on the Borrower under the Note that equal or exceed 2% interest per 
annum of the principal amount of the Loan.  Said additional amounts shall only be 
collected if default interest is, in fact, charged to the Borrower.  Lenders shall receive any 
benefit of the default interest rate and late fee payments in excess of the 2% interest per 
annum on the principal amount of the Loan collected by the Servicer. 

(f) Origination Fee. 

 On the Closing Statement of the Loan the Collateral Agent may charge the 
Borrower an origination fee (“Origination Fee”) of up to 5% of the principal amount of 
the Loan. 

10. RELIANCE ON WRITINGS.

Both the Collateral Agent and the Servicer shall be entitled and fully authorized to 
rely and act, and shall be fully protected in relying and acting, upon any writing, 
instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, facsimile, 
telex or other document believed by it to be genuine and correct and to have been signed 
or sent by or on behalf of the proper Person or Persons, and statements of the Borrower 
(including, without limitation, counsel to the Borrower) or the Lenders.  Neither the 
Collateral Agent nor the Servicer shall have any duty to verify or confirm the content of 
any writing, instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, 
facsimile, telex or other document. 
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11. RESIGNATION AND REMOVAL OF COLLATERAL AGENT AND/OR
SERVICER.

(a) Resignation or Removal. 

Both the Collateral Agent and the Servicer may at any time resign, effective upon 30 
days prior written notice (or such shorter period as may be agreed to by the Required 
Lenders and such party) to the Lenders and the Borrower, and either may be removed for 
or without cause at any time by the Required Lenders, effective upon 30 days’ notice.  In 
the event of any resignation or removal, the Required Lenders shall have the right to 
appoint a successor Collateral Agent and/or Servicer (which successor Collateral Agent 
and/or Servicer may be one of the Lenders or a financial institution that is engaged in the 
provision of agency services in syndicated commercial loan transactions or a trust 
Borrower that is engaged in the provision of trust services in secured private placement 
transactions), but, if the Required Lenders have not appointed a successor Collateral 
Agent and/or Servicer, as the case may be, within 30 days after the resigning Collateral 
Agent’s and/or Servicer’s giving of notice of resignation or its removal, the retiring 
Collateral Agent and/or Servicer, as the case may be, shall, at the expense of the 
Borrower, on behalf of the Lenders, subject to the above provision regarding the identity 
and nature of a permissible successor Collateral Agent and/or Servicer, either appoint a 
successor Collateral Agent and/or Servicer or apply to the appropriate court to make such 
appointment.  Upon the acceptance of any appointment as a Collateral Agent and/or 
Servicer, as the case may be, hereunder by a successor, to be evidenced by the successor 
Collateral Agent’s or Servicer’s, as the case may be, execution and delivery to the 
Borrower, the Lenders and the retiring Collateral Agent and/or Servicer, as the case may 
be, of a counterpart of this Agreement, such successor Collateral Agent and/or Servicer, 
as the case may be, shall thereupon succeed to and become vested with all the rights, 
powers, privileges, duties and obligations of the retiring Collateral Agent and/or Servicer, 
as the case may be, and the retiring Collateral Agent and/or Servicer, as the case may be, 
shall be discharged from any further duties and obligations as Collateral Agent and/or 
Servicer, as the case may be, as appropriate, under this Agreement, the Note and the 
Mortgage.  The payment and indemnity obligations of the Borrower provided for in 
Section 12 shall survive any such removal or resignation in favor of the retiring Collateral 
Agent and/or Servicer, as the case may be, in respect of any matter arising during or after 
its tenure as Collateral Agent and/or Servicer, as the case may be.  For the avoidance of 
doubt, removal hereunder of EBF as the Collateral Agent in no way constitutes a removal 
of EBF as the Servicer and vice versa. 

(b) Vesting. 

Upon the request of any successor Collateral Agent and/or Servicer, at the expense 
of the Borrower, the Lenders, the Borrower and the predecessor Collateral Agent and/or 
Servicer, as the case may be, shall promptly execute and deliver such instruments, 
conveyances, and assurances reflecting terms consistent with the terms hereof, the 
Mortgage and the Note for the purpose of more fully and certainly vesting and 
confirming in such successor Collateral Agent and/or Servicer, as the case may be, its 
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interest in, and Liens upon, the Collateral and all rights, powers, duties, and obligations 
of the predecessor Collateral Agent and/or Servicer, as the case may be, hereunder and 
under the Mortgage and the Note, and the predecessor Collateral Agent and/or Servicer, 
as the case may be, shall also promptly assign and deliver to the successor Collateral 
Agent and/or Servicer, as the case may be, any Collateral subject to the Liens of the 
Mortgage that may then be in its possession, as applicable. 

(c) Successors. 

Any entity into which a Collateral Agent or Servicer may be amalgamated or merged, 
or with which it may be consolidated, or any entity resulting from any amalgamation, 
merger or consolidation to which a Collateral Agent or Servicer shall be a party, as a 
whole or substantially as a whole, shall be the successor of such Collateral Agent or 
Servicer hereunder if legally bound hereby as such successor, without the necessity for 
execution or filing of any paper or any further act on the part of any of the parties hereto, 
anything to the contrary contained herein notwithstanding. 

12. FEES TO COLLATERAL AGENT; PAYMENTS; INDEMNITY.

(a) Fees.

In addition to any other fees owed to Servicer or Collateral Agent from either (i)
Borrower, and paid by Borrower to Servicer or Collateral Agent, or (ii) Lender, and paid 
by Borrower out of amounts otherwise due to Lender, the Lender shall pay to the 
Collateral Agent all fees required to be paid under the Fee Schedule attached hereto 
as Schedule I with respect to this Agreement at the times and in the amounts set forth 
therein.  Any amounts owed by Lender may, at Collateral Agent’s discretion, be paid by 
Borrower out of amounts otherwise payable from Borrower to Lender. 

(b) Payment by the Borrower. 

The Borrower agrees that it will pay all of the Collateral Agent’s and the Servicer’s 
fees, as applicable, including those owed by the Lender listed on Schedule I, which shall 
be paid by the Borrower on behalf of the Lender out of amounts otherwise due to the 
Borrower, for its respective services hereunder and will pay or reimburse the Collateral 
Agent and the Servicer upon its request for all of their respective expenses, disbursements 
and advances incurred or made in the administration of their respective duties hereunder 
and under the Note and the Mortgage, as applicable (including, without limitation, 
reasonable legal fees and expenses and the reasonable compensation of all Agent 
Professionals, Agent-Related Persons and other advisers, agents or experts employed or 
retained by the Collateral Agent or the Servicer pursuant to this Agreement).  In addition 
to and without limiting any other protection of the Collateral Agent and/or the Servicer 
hereunder or otherwise by law, the Borrower shall indemnify the Agent-Related Persons 
for any and all liabilities, obligations, losses, damages, penalties, actions, claims, 
demands, judgments, suits, costs, expenses or disbursements of any kind or nature 
whatsoever that may be suffered by, imposed on, incurred by or asserted against any 
Agent-Related Person, whether groundless or otherwise, howsoever arising from or out 
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of, or in any way related to the subject matter of, this Agreement, the Note, the Mortgage 
or any of the Collateral or the performance or enforcement of any of the terms of any 
thereof, including fees and expenses of special counsel; provided that the Borrower shall 
not be liable for any such payment to any Agent-Related Person to the extent the 
obligation to make such payment has been caused by such Agent-Related Person’s own 
gross negligence or willful misconduct, as finally determined by a court of competent 
jurisdiction.  All statements from the Collateral Agent, the Servicer or any other Person 
for obligations owing by the Borrower pursuant to the preceding sentence shall be sent to 
the Borrower.  Any amount due under this Section 12(b) and unpaid 10 Business Days 
after request for such payment will bear interest from the expiration of such 10 Business 
Days at a rate per annum equal to two percent (2%) above the rate of interest publicly 
announced by JPMorgan Chase Bank, N.A. from time to time in New York City as its 
prime rate, payable on demand.  If not timely paid by the Borrower, at the Collateral 
Agent’s or the Servicer’s election, all amounts so payable and the interest thereon will be 
payable out of any assets in the possession of the Collateral Agent and/or the Servicer 
and any other Collateral in priority to amounts owing to any and all other parties to this 
Agreement. 

(c) Survival. 

The obligations of the Borrower and the Lenders under this Section 12 shall survive 
the payment in full of all of the other Obligations, the resignation or removal of the 
Collateral Agent and/or the Servicer and the termination of this Agreement. 

13. COLLATERAL AGENT’S AND SERVICER’S FUNDS NOT AT RISK.

For purposes of clarity, no provision of this Agreement or the Mortgage, and no
request of any Lender or other Person shall require either the Collateral Agent or the 
Servicer to expend or risk any of its own funds, or to take any legal or other action under 
this Agreement, the Note or the Mortgage which might, in its reasonable judgment, 
involve any expense or any financial or other liability unless the Collateral Agent or the 
Servicer shall be furnished with indemnification acceptable to it, acting reasonably, 
including the advance of funds sufficient in the judgment of the Collateral Agent or the 
Servicer, as applicable, to satisfy such liability, costs and expenses. 

14. INDEPENDENT CREDIT DECISIONS.

Each Lender acknowledges that it has, independently and without reliance upon the
Collateral Agent, the Servicer or any other Lender and based upon such documents and 
information as it has deemed appropriate, made its own credit analysis and decision to 
enter into this Agreement.  Each Lender also acknowledges that it will, independently 
and without reliance upon any of the Collateral Agent, the Servicer or any other Lender 
and based upon such documents and information as it shall deem appropriate at the time, 
continue to make its own credit decisions in taking or not taking action under this 
Agreement. 

15. DETERMINATION OF LENDERS; SUBSEQUENT LENDERS BOUND.
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The Collateral Agent and the Servicer may deem and treat the payee of any 
promissory note or other evidence of indebtedness or obligation relating to any 
Obligation as the owner thereof for all purposes hereof unless and until (i) a written 
notice of the assignment or transfer thereof signed by such payee and (ii) a written 
acknowledgment agreeing to be bound by the terms hereof and such other documents 
required by Section 16(d), each signed by the assignee or transferee, and in form 
reasonably satisfactory to the Collateral Agent and/or the Servicer, shall have been filed 
with the Collateral Agent and/or the Servicer, as applicable.  Any request, authority or 
consent of any Person who at the time of making such request or giving such authority or 
consent is the holder of any such note or other evidence of indebtedness or obligation, 
shall be conclusive and binding on any subsequent holder, transferee or assignee of such 
note or other evidence of indebtedness or obligation and of any note or notes or other 
evidences of indebtedness or obligation issued in exchange therefor. 

16. MISCELLANEOUS.

(a) Notices.

All notices, requests and other communications shall have been duly given and shall
be effective (a) when delivered by hand, (b) when transmitted via telecopy or email (or 
other facsimile device) with receipt confirmed with respect to telecopy, (c) the Business 
Day next following the day on which the same has been delivered prepaid to a reputable 
national overnight air courier service, or (d) the third Business Day next following the 
day on which the same is sent by certified or registered mail, postage prepaid, in each 
case to the respective parties at the address, telecopy number or email address as 
provided in the immediately succeeding sentence; provided, however, that if any notice is 
delivered on a day other than a Business Day, or after 5:00 P.M. (Eastern time) on any 
Business Day, then such notice shall not be effective until the next Business Day.  For 
purposes hereof, the address of each party hereto and its facsimile number or email 
address (until written notice of a change thereof is delivered to the Collateral Agent, the 
Servicer, the Borrower and each Lender) shall be as set forth in Schedule II hereto, or at 
such other address as such party may specify by written notice to the other parties hereto. 
Notices to any Person that becomes a holder of Obligations after the date hereof shall be 
given to such address or facsimile number or email address of which such Person shall 
have given written notice to the Collateral Agent, the Servicer and the Borrower. 

(b) Amendments. 

No provision of this Agreement may be amended or waived except by a writing 
signed by the Required Lenders, the Collateral Agent and the 
Servicer; provided, however, that any amendment expanding the obligations or liabilities 
of the Borrower either hereunder or thereunder shall require the Borrower’s consent. 

(c) Conflicts with Collateral Documents and other Transaction Documents. 

The Collateral Agent, the Servicer and the Lenders agree that, if any provision of 
this Agreement is inconsistent with or contrary to any provisions in the Note or the 
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Mortgage, the provisions of this Agreement shall prevail as between and among the 
Collateral Agent, the Servicer and the Lenders. 

(d) Successors and Assigns. 

This Agreement shall be binding upon, and inure to the benefit of, the Collateral 
Agent, the Servicer and the Lenders and their respective successors and assigns.  If any 
Lender shall assign or transfer the Obligations owing to it, it shall promptly so notify the 
Collateral Agent and the Servicer in writing.  No Lender which assigns or transfers any 
Obligations owing to it shall assign or transfer its benefits under the Collateral 
Documents without obtaining from the assignee or transferee and delivering to the 
Collateral Agent, the Servicer and the Lenders a joinder agreement and an executed 
acknowledgment of the assignee or transferee agreeing to be bound by the terms hereof to 
the same extent as if it had been a Lender on the date hereof.  Each assignee or transferee 
of any Obligations shall take such Obligations subject to the provisions of this Agreement 
and to any request made, waiver or consent given or other action taken or authorized 
hereunder by each previous holder of such Obligations prior to the receipt by the 
Collateral Agent and the Servicer of written notice of such assignment or transfer; and, 
except as expressly otherwise provided in such notice, the Collateral Agent and/or the 
Servicer shall be entitled to assume conclusively that the assignee or transferee named in 
such notice shall thereafter be vested with all rights and powers as a Lender under this 
Agreement (and the Collateral Agent and the Servicer may conclusively assume that no 
Obligations have been subject to any assignment or transfer other than transfers of which 
the Collateral Agent and the Servicer have received such a notice).  Upon the written 
request of any Lender or the Borrower, the Collateral Agent and the Servicer will provide 
such Lender and the Borrower with copies of any written notices of transfer received 
pursuant hereto. 

(e) Continuing Effectiveness. 

This Agreement shall continue to be effective among the Collateral Agent, the 
Servicer and the Lenders even though a case or proceeding under any bankruptcy or 
insolvency law or any proceeding in the nature of a receivership, whether or not under 
any insolvency law, shall be instituted with respect to the Borrower or any portion of the 
property or assets of the Borrower, and all actions taken by the Collateral Agent with 
respect to the Collateral or by the Collateral Agent, the Servicer and the Lenders with 
regard to such proceeding shall be determined by the Required 
Lenders; provided, however, that nothing herein shall be interpreted to preclude any 
Lender from filing a proof of claim with respect to its Obligations or from casting its vote, 
or abstaining from voting, for or against confirmation of a plan of reorganization in a case 
of bankruptcy, insolvency or similar law in its sole discretion. 

(f) Further Assurances. 

Each party and the Borrower agrees to do such further acts and things and to execute 
and deliver such additional agreements, powers and instruments as necessary or as any 
Lender or the Collateral Agent or the Servicer may reasonably request to carry into effect 
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the terms, provisions and purposes of this Agreement or to better assure and confirm unto 
the Collateral Agent or the Servicer or any of the other Lenders their respective rights, 
powers and remedies hereunder. 

(g) Counterparts. 

This Agreement may be executed in any number of counterparts, all of which taken 
together shall constitute one and the same agreement, and any of the parties hereto may 
execute this Agreement by signing any such counterpart.  Delivery of an executed 
counterpart of a signature page to this Agreement by fax or pdf shall be effective as 
delivery of a manually executed counterpart of this Agreement. 

(h) Effectiveness. 

This Agreement shall become effective immediately upon execution hereof by the 
Collateral Agent, the Servicer, the Required Lenders and the Borrower, and shall 
continue in full force and effect until 91 days following the date upon which all 
Obligations are irrevocably paid and satisfied in full; provided that, if the Obligations due 
and owing to a Lender have been paid and satisfied in full, then such Lender shall be 
deemed released from this Agreement without any further action being necessary.  Any 
such released Lender shall give the Collateral Agent notice of such release but the failure 
to give such notice shall not affect such release. 

(i) Governing Law. 

THIS AGREEMENT SHALL BE CONSTRUED AND ENFORCED IN 
ACCORDANCE WITH, AND THE RIGHTS OF THE PARTIES SHALL BE 
GOVERNED BY, THE INTERNAL LAW OF THE STATE OF ILLINOIS, 
EXCLUDING CHOICE-OF-LAW PRINCIPLES OF THE LAW OF SUCH 
STATE THAT WOULD PERMIT THE APPLICATION OF THE LAWS OF A 
JURISDICTION OTHER THAN SUCH STATE. 

(j) Jurisdiction. 

(i) Each party hereto irrevocably submits to the non-exclusive jurisdiction of 
any Illinois state or federal court sitting in Cook County, Illinois, over any suit, action or 
proceeding arising out of or relating to this Agreement or any of the agreements, 
documents or instruments delivered in connection herewith or therewith.  To the fullest 
extent permitted by applicable law, the parties hereto irrevocably waive and agree not to 
assert, by way of motion, as a defense or otherwise, any claim that it is not subject to the 
jurisdiction of any such court, any objection that it may now or hereafter have to the 
laying of the venue of any such suit, action or proceeding brought in any such court and 
any claim that any such suit, action or proceeding brought in any such court has been 
brought in an inconvenient forum. 

(ii) Nothing in this Section 16(j) shall affect the right that the Collateral Agent, 
the Servicer or any of the Lenders to serve process in any manner permitted by law, or 
limit any right that any party hereto may have to bring proceedings against the Borrower 
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in the courts of any appropriate jurisdiction or to enforce in any lawful manner a 
judgment obtained in one jurisdiction in any other jurisdiction. 

(iii) THE PARTIES HERETO IRREVOCABLY WAIVE ALL RIGHT TO 
TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM 
(WHETHER BASED ON CONTRACT, TORT OR OTHERWISE) ARISING OUT OF 
OR RELATING TO THIS AGREEMENT OR ANY OTHER AGREEMENT, 
DOCUMENT OR INSTRUMENT DELIVERED IN CONNECTION HEREWITH OR 
THEREWITH OR THE ACTIONS OF THE LENDERS, THE COLLATERAL AGENT 
OR THE SERVICER IN THE NEGOTIATION, ADMINISTRATION, 
PERFORMANCE OR ENFORCEMENT HEREOF OR THEREOF. 

(k) Headings; Sections. 

Headings of Sections of this Agreement have been included herein for convenience 
only and should not be considered in interpreting this Agreement.  Unless stated 
otherwise in this Agreement, references in this Agreement to Sections are references to 
Sections of this Agreement. 

(l) No Implied Beneficiaries. 

Nothing in this Agreement (except Section 16(b)), expressed or implied, is intended 
or shall be construed to confer upon or give to any Person, other than the Lenders, the 
Collateral Agent and the Servicer, any right, remedy or claim under or by reason of this 
Agreement or any covenant, condition or stipulation herein contained. 

(m) Severability. 

If any provision of this Agreement shall be held or deemed to be, or shall in fact be, 
inoperative or unenforceable as applied in any particular case in any jurisdiction, or 
because it conflicts with any other provision or provisions hereof or with any constitution 
or statute or rule of public policy, or for any other reason, such circumstance shall not 
have the effect of rendering the provision in question inoperative or unenforceable in any 
other case or circumstance, or rendering any other provision herein contained invalid, 
inoperative or unenforceable to any extent whatsoever.  Upon the determination that any 
term or other provision of this Agreement is invalid, illegal or incapable of being 
enforced, the parties hereto shall negotiate in good faith to modify this Agreement so as 
to give effect to their original intention as closely as possible in an acceptable manner to 
the end that the transactions contemplated hereby are fulfilled to the maximum extent 
possible. 

(n) Obligations Individual. 

The obligations and representations and warranties of the Collateral Agent, the 
Servicer and each of the Lenders herein are made by each of them individually.  Nothing 
herein contained shall be construed as creating among the Lenders, or among the 
Collateral Agent, the Servicer and the Lenders, a partnership, joint venture or other joint 
association. 
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(o) No Obligation to Extend Credit. 

No provision of this Agreement shall be construed as obligating the Collateral Agent, 
the Servicer or any Lender to advance any monies or otherwise extend credit to the 
Borrower at any time. 
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(p) Representations of Parties. 

Each of the Lenders, the Collateral Agent and the Servicer, severally and not jointly, 
represents and warrants to the other parties hereto that such party has all requisite power 
and capacity to execute, deliver and perform this Agreement and that the execution, 
delivery and performance of this Agreement has been duly authorized by all necessary 
action on the part of such party and that this Agreement constitutes the legal, valid and 
binding obligation of such party, enforceable against such party in accordance with its 
terms except as such enforceability may be limited by (i) bankruptcy, insolvency, 
reorganization or similar laws affecting the enforcement of creditors’ rights generally and 
(ii) general principles of equity (regardless of whether such enforceability is considered 
in a proceeding in equity or law). 

(q) Limitation of Liability Due to Forces Beyond Collateral Agent’s or Servicer’s 
Control. 

In no event shall the Collateral Agent or the Servicer be responsible or liable for any 
failure or delay in the performance of its obligations hereunder arising out of or caused 
by, directly or indirectly, forces beyond its control, including, without limitation, strikes, 
work stoppages, accidents, acts of war or terrorism, civil or military disturbances, nuclear 
or natural catastrophes or acts of God, and interruptions, loss or malfunctions of utilities, 
communications or computer (software and hardware) services; it being understood that 
the Collateral Agent and the Servicer shall use reasonable efforts which are consistent 
with accepted practices in the banking industry to resume performance as soon as 
practicable under the circumstances.  

[Remainder of page intentionally left blank; next page is signature page.] 
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IN WITNESS WHEREOF, the Collateral Agent, the Servicer and the Lenders 
have executed or caused this Agreement to be duly executed and delivered by their 
respective officers thereunto duly authorized, all as of the date first above written. 

      COLLATERAL AGENT: 

  EQUITYBUILD FINANCE, LLC, as Collateral Agent on behalf 
of the Lenders listed below 

  By: 

Name:    

Title: Asset Manager

SERVICER: 

  EQUITYBUILD FINANCE, LLC, as Servicer 

  By: 

Name:     

Title: Asset Manager

[Signature Page to Collateral Agency and Servicing Agreement]

Elizabeth Kammerer

Elizabeth Kammerer
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 ACKNOWLEDGED, CONSENTED AND AGREED TO: 

    BORROWER: 

  EquityBuild, Inc. 

  By: ____________________________________ 

Name: 

Title: Closing Coordinator 

[Signature Page to Collateral Agency Agreement] 

Elizabeth Kammerer
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SCHEDULE I 

COLLATERAL AGENT FEE SCHEDULE 

Section 1:  Payouts 

All payouts paid by check.  

If Lender requests different method, fees are as follows: 

• Wire funds: $50 
• Overnight check: $50 
• Direct deposit: No fee 

Section 2:  Buyouts 

If Lender requests principal back prior to Loan’s maturity date (and request granted), 
Lender must pay an early liquidation fee equal to:  (i) 12% of the amount being returned 
if the request is made within one year of the date the Loan is funded (the “Origination 
Date”); and (ii) 10% of the amount being returned if the request is made between one and 
two years of the Origination Date. This fee is not intended to be a penalty but is an 
estimate, and indicative, of the actual cost and expenses EBF will incur in conjunction 
with such request.   

EBF reserves the right to extend the maturity date on any Loan at the request of the 
Borrower.  At that time, anyone who wishes to not participate in the extension may 
receive a return of their Investment and no fee will be charged in respect thereof .  

DocuSign Envelope ID: 8DBADA80-6BE9-44CF-BEB0-CF07E5025AD5

Ex. 2-6, p. 236

Case: 1:18-cv-05587 Document #: 1217-2 Filed: 03/14/22 Page 332 of 614 PageID #:64530



25

SCHEDULE II 

ADDRESSES FOR NOTICES 

If to EquityBuild Finance, LLC, as either Collateral Agent or Servicer: 

     EquityBuild Finance, LLC 
[Address] 5068 West Plano Pkwy. #300 

     Plano, TX 75093 
Attention:  [Elizabeth Kammerer] 
Facsimile:  [___________] 
E-mail:  [elizabeth@equitybuildfinance.com] 

If to the Lenders: 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

If to the Borrower: 

     EquityBuild, Inc. 
[Address] 1083 N Collier Blvd. #132 

     Marco Island, FL 34145 
Attention:  [Elizabeth Kammerer] 
Facsimile:  [___________] 
E-mail:  [elizabeth@equitybuild.com] 
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Mail To: 
 

 
 
 

  [The Above Space For Recorder's Use Only]   
 

MORTGAGE 
 

THIS MORTGAGE ("Security Instrument") is given on December 18th, 2013. The mortgagor 
is EquityBuild, Inc. ("Borrower"). 

 
This Security Instrument is given to Hard Money Company whose address is 5068 West Plano 
Parkway, #300, Plano, TX 75093 ("Lender"). 

 
Borrower owes Lender the principal sum of Four Hundred Thirty-Seven Thousand Four Hundred 
Ninety-Five and 00/100 Dollars (U.S. $437,495.00). This debt is evidenced by Borrower's note dated 
the same date as this Security Instrument ("Note"), which provides for a final payment of the full debt, 
if not paid earlier, due and payable June 18th, 2014. This Security Instrument secures to Lender: 
(a) the repayment of the debt evidenced by the Note, with interest, and all renewals, extension and 
modifications; (b) the payment of all other sums, with interest advanced under paragraph 7 to protect 
the security of this Security Instrument; and (c) the performance of Borrower's covenants and 
agreements under this Security Instrument and the Note. For this purpose, Borrower does hereby 
mortgage, grant and convey to Lender the following described property located in COOK County, 
Illinois: 

 

 
PIN: 13-23-204-026 

 

 
which has the address of 3915 North Kimball Avenue, Chicago, IL 60618 ("Property Address"); 

 
TOGETHER WITH all the improvements now or hereafter erected on the property, and all 

easements, rights, appurtenances, rents, royalties, mineral, oil and gas rights and profits, water rights 
and stock and all fixtures now or hereafter a part of the property. All replacements and additions shall 
also be covered by this Security Instrument. All of the foregoing is referred to in this Security 
Instrument as the "Property." 

DocuSign Envelope ID: 6EF3D1C9-7CC8-4FB8-A80A-23E0AF3D8C3D

Ex. 2-6, p. 238

Case: 1:18-cv-05587 Document #: 1217-2 Filed: 03/14/22 Page 334 of 614 PageID #:64532



BORROWER COVENANTS that Borrower is lawfully seized of the estate hereby conveyed 
and has the right to mortgage, grant and convey the Property and that the Property is 
unencumbered, except for encumbrances of record. Borrower warrants and will defend generally the 
title to the Property against all claims and demands, subject to any encumbrances of record. 

 
THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-

uniform covenants with limited variations by jurisdiction to constitute a uniform security instrument 
covering real property. 

 
UNIFORM COVENANT. Borrower and Lender covenant and agree as follows: 

 
1. Payment of Principal and Interest; Prepayment and Late Charges. Borrower shall promptly 

pay when due the principal of and interest on the debt evidenced by the Note and any prepayment 
and late charges due under the Note. 

 
2. Hazard Insurance. Borrower shall keep the improvements now existing or hereafter erected 

on the Property insured against loss by fire, hazards included within the term "extended coverage" 
and any other hazards for which Lender requires insurance. This insurance shall be maintained in the 
amounts and for the periods that Lender requires. The insurance carrier providing the insurance shall 
be chosen by Borrower subject to Lender's approval which shall not be unreasonably withheld. 

 
All insurance policies and renewals shall be acceptable to Lender and shall include a standard 

mortgage clause. Lender shall have the right to hold the policies and renewals. If Lender requires, 
Borrower shall promptly give to Lender all receipts of paid premiums and renewal notices. In the 
event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may 
make proof of loss if not made promptly by Borrower. 

 
Unless Lender and Borrower otherwise agree in writing, insurance proceeds shall be applied 

to restoration and repair of the Property damaged, if the restoration or repair is economically feasible 
and Lender's security is not lessened. If the restoration or repair is not economically feasible or 
Lender's security would be lessened, the insurance proceeds shall be applied to the sums secured 
by this Security Instrument, whether or not then due, with any excess paid to Borrower. If Borrower 
abandons the Property, or does not answer within 30 days a notice from Lender that the insurance 
carrier has offered to settle a claim, then Lender may collect the insurance proceeds. Lender may 
use the proceeds to repair or restore the Property or to pay sums secured by this Security 
Instrument, whether or not then due. The 30-day period will begin when the notice is given. 

 
Unless Lender and Borrower otherwise agree in writing, any application of proceeds to 

principal shall not extend or postpone the due date of the monthly payments referred to in 
paragraphs 1 and 2 or change the amount of the payments. If under paragraph 19 the property is 
acquired by Lender, Borrower's rights to any insurance policies and proceeds resulting from damage 
to the Property prior to the acquisition shall pass to Lender to the extent of sums secured by this 
Security Instrument immediately prior to the acquisition. 

 
3. Preservation and Maintenance of Property; Leaseholds. Borrower shall not destroy, damage 

or substantially change the Property, allow the Property to deteriorate or commit waste. If this 
Security Instrument is on a leasehold, Borrower shall comply with the provisions of the lease, and if 
Borrower acquires fee title to the Property, the leasehold and fee title shall not merge unless Lender 
agrees to the merger in writing. 
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4. Protection of Lender's Rights in the Property; Mortgage Insurance. If Borrower fails to 
perform the covenants and agreements contained in this Security Instrument, or there is a legal 
proceeding that may significantly affect Lender's rights in the Property (such as a proceeding in 
bankruptcy, probate, for condemnation or to enforce laws or regulations), then Lender may do and 
pay for whatever is necessary to protect the value of the Property and Lender's rights in the Property. 
Lender's actions may include paying any sums secured by a lien which has priority over this Security 
Instrument, appearing in court, paying reasonable attorneys' fees, and entering on the Property to 
make repairs. Although Lender may take action under this paragraph 4, Lender does not have to do 
so. 

 
5. Successor and Assigns Bound; Joint and Several Liability; Co-signers. The covenants and 

agreements of this Security Interest shall bind and benefit the successors and assigns of Lender and 
Borrower, subject to the provisions of paragraph 9. Borrower's covenants and agreements shall be 
joint and several. Any Borrower who co-signs this Security Instrument but does not execute the Note: 
(a) is co-signing this Security Instrument only to mortgage, grant and convey the Borrower's interest 
in the Property under the terms of this Security Instrument; (b) is not personally obligated to pay the 
sums secured by this Security Instrument; and (c) agrees that Lender and any other Borrower may 
agree to extend, modify, forebear or make any accommodations with regard to the terms of this 
Security Instrument or the Note without the Borrower's consent. 

 
6. Notices. Any notice to Borrower provided for in this Security Instrument shall be given by 

delivering it or by mailing it by first class mail unless applicable law requires use of another method. 
The notice shall be directed to the Property Address or any other address Borrower designates by 
notice to Lender. Any notice to Lender shall be given by first class mail to Lender's address stated 
herein or any other address Lender designates by notice to Borrower. Any notice provided for in this 
Security Instrument shall be deemed to have been given to Borrower or Lender when given as 
provided in this paragraph. 

 
7. Governing Law; Severability. This Security Instrument shall be governed by federal law and 

the law of jurisdiction in which the Property is located. In the event that any provision or clause of this 
Security Instrument or Note conflicts with applicable law, such conflict shall not affect other provisions 
of this Security Instrument or the Note which can be given effect without the conflicting provision. To 
this end the provisions of this Security Instrument and the Note are declared to be severable. 

 
8. Borrower's Copy. Borrower shall be given one conformed copy of the Note and of this 

Security Instrument. 
 

9. Transfer of the Property or a beneficial Interest in Borrower. If all or any part of the Property 
or any interest in it is sold or transferred (or if a beneficial interest in Borrower is sold or transferred 
and Borrower is not a natural person) without Lender's prior written consent, Lender may, at its 
option, require immediate payment in full of all sums secured by this Security Instrument. However, 
this option shall not be exercised by Lender if exercise is prohibited by federal law as of the date of 
this Security Instrument. 

 
If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice 

shall provide a period of not less than 30 days from the date the notice is delivered or mailed within 
which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay these 
sums prior to the expiration of this period, Lender may invoke any remedies permitted by this 
Security Instrument without further notice or demand on Borrower. 
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NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows: 
 

10. Release. Upon payment of all sums secured by this Security Instrument, Lender shall 
release this Security Instrument without charge to Borrower. Borrower shall pay any recordation 
costs. 

 
BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in 

this Security Instrument and in any rider(s) executed by Borrower and recorded with it. 
 
Signed, sealed and delivered in the presence of: 

 

 

  (SEAL) 
EquityBuild, Inc., BORROWER 

 
 
 
 
 
 
 
 

  [Space Below This Line For Acknowledgement]   
 

STATE OF FLORIDA, LEE County ss: 
 

I hereby certify that on this day, before me, an officer duly authorized in the state aforesaid 
and in the county aforesaid to take acknowledgements, personally appeared EquityBuild, Inc., to me 
known to be the person described in and who executed the foregoing instrument and acknowledged 
that he/she executed the same for the purpose therein expressed. 

 
WITNESS my hand and official seal in the county and state aforesaid this 18th day of 

December, 2013. 
 
My Commission expires: 

 
{Seal} 

 

Notary Public 
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Exhibit A 
 

 

 
Lender Name Principal Amount Percentage of Loan 

Slater Holdings, Inc. 

 South Florida Realty 

Management & Investments" 

Fredric R.Gottlieb, Pres., EIN# 65-

1094964 (tax ID #) 

 Bob Guiney 

 Alan Schankman 

 Margaret Meng Zhang 

$150,000 

 $50,000 

 $25,000 

 $50,000 

 $25,000 

34.29% 

 11.43% 

 5.71% 

 11.43% 

 5.71% 

Mike Gibbons $47,184 10.79% 

Knickerbocker, LLC $50,000 11.26% 

Joe Siracusa $25,000 5.71% 

Alan & Vicki Schankman $55,000 12.57% 

1839 Fund I, LLC $55,000 12.57% 

Private Finance Solutions, LLC $30,311 6.93% 

Alison Schankman $25,000 5.63% 
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

among 

EQUITYBUILD FINANCE, LLC, 

as Collateral Agent and Loan Servicer, 

and 

EACH OF THE LENDERS PARTY HERETO 

DATED AS OF _____________
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

This COLLATERAL AGENCY AND SERVICING AGREEMENT (as amended,  
supplemented or otherwise modified from time to time, this “Agreement ”) is made as of
_____________, by and among (i) EquityBuild Finance, LLC, a Florida limited liability 
Borrower (in its individual capacity, “EBF”, and in its capacity as collateral agent for the
Lenders (as defined below), and in its capacity as loan servicer for the Lenders, the 
“Collateral Agent” or the “Servicer”), and (ii) each of the Lenders party hereto (together 
with their respective successors and assigns as beneficiaries of the Note (as defined 
below), the “Lenders”), and is acknowledged, consented and agreed to by EquityBuild, 
Inc. (the “Borrower”). 

RECITALS 

A.  Reference is made to that certain Note, dated _____________ (as the same from 
time to time hereafter may be amended, restated, supplemented or otherwise modified, 
the “Note”) by the Borrower in favor of the Lenders, pursuant to which, subject to the
terms and conditions set forth therein, the Lenders shall make individual investment loans 
(each an “Investment”) to the Borrower as a collective secured loan (the “Loan”). 

B. The Lenders have agreed to make the Loan to the Borrower, but only upon the 
condition, among others, that the Borrower grant to the Collateral Agent, for the benefit 
of the Lenders, as security for the Borrower’s obligations to the Lenders and the
Collateral Agent under or in respect of the Note and the Mortgage (as defined below), a 
perfected lien on, and security interest in, the Collateral (as defined below). 

C.  The Lenders desire that EBF act as the collateral agent for and on behalf of all of 
the Lenders regarding the Collateral, all as more fully provided herein; and the Collateral 
Agent and the Lenders have entered into this Agreement to, among other things, further 
define the rights, duties, authority and responsibilities of the Collateral Agent and the 
relationship among the Lenders regarding their pari passu interests in the Collateral. 

D.  The Lenders also desire to retain EBF as the loan servicer to act as their agent to 
employ commercially reasonable and prudent practices to collect all scheduled payments 
on the Loan, and to protect to the best of the Servicer’s ability, the security for the Loan. 

AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing premises and for other 
good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, EBF and the Lenders agree as follows: 
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1. DEFINED TERMS. 

As used in this Agreement, and unless the context requires a different meaning, the 
following terms have the respective meanings indicated below, all such definitions to be 
equally applicable to the singular and plural forms of the terms defined. 

Actionable Default – means the existence and continuance of any Event of Default 
(as defined in the Note) beyond any grace period in respect thereof provided in the Note 
or the acceleration of the maturity of the Note. 

Affiliate – means, with respect to any specified Person, any other Person that 
directly or indirectly, through one or more intermediaries, has control of, is controlled by, 
or is under common control with, such specified Person. For these purposes, “control”
means the possession, directly or indirectly, of the power to direct or cause the direction 
of the management of any Person, whether through the ownership of voting securities, by 
contract or otherwise. 

Agent Professionals – means attorneys, legal counsel, accountants, appraisers, 
business valuation experts, environmental engineers, turnaround consultants, or other 
professionals or experts at any time retained by EBF in the discharge of its duties 
hereunder or under any of the Collateral Documents. 

Agent-Related Persons – means EBF, in its capacity as Collateral Agent or Servicer, 
and any successor collateral agent or loan servicer, and any co-agents or separate agents 
appointed pursuant to Section 5, together with their respective Affiliates, and the officers, 
directors, employees, representatives, agents and Agent Professionals of such Persons 
and Affiliates.  

Agreement – has the meaning specified for such term in the Preamble hereto. 

Business Day – means a day (i) other than Saturday or Sunday and (ii) on which 
commercial banks are open for business in New York, New York. 

Collateral – has the meaning specified for such term in Mortgage.  

Collateral Agent – has the meaning specified for such term in the Preamble hereto. 

Collateral Documents – means the Mortgage and any other document now or 
hereafter evidencing a security interest, lien or other encumbrance granted to secure the 
obligations payable under the Note or any guarantee thereof.   

Enforcement Notice – means a written notice given by the Required Lenders to the 
Collateral Agent stating that an Actionable Default exists. 

EBF– has the meaning specified for such term in the Preamble hereto. 

Lenders – has the meaning specified for such term in the Preamble hereto. 
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Liens – means any pledges, liens, claims, encumbrances or security interests. 

Mortgage – has the meaning specified for such term in Note. 

Obligations – means and includes all present and future indebtedness, obligations 
and liabilities of every kind and nature of the Borrower from time to time owed to any 
Lender under the Note arising from, evidenced by or relating to the Note or the Mortgage. 

Note – has the meaning specified for such term in Recital A hereto. 

Person – means any individual, partnership, corporation, limited liability Borrower, 
unincorporated organization or association, trust or other entity. 

Required Lenders – means the Lenders acting by a majority of principal advanced 
by the Lenders under the Note. 

Servicer – has the meaning specified in the Preamble hereto. 

Total Investments – means, with respect to Investments that remain outstanding in 
whole or in part, the total original amount of Investments a Lender has loaned to the 
Borrower; provided that for purposes of Section 10(e) hereof, such amounts shall be 
rounded down to the nearest whole $25,000 increment. By way of example only, if actual 
Total Investments equaled $176,000, for purposes of Section 10(e), such Total 
Investments would equal $175,000. 

2. APPOINTMENTS; IRREVOCABLE DELEGATION OF AUTHORITY. 

  (a) Appointment as Collateral Agent and Loan Servicer. 

The Lenders hereby appoint and designate EBF as collateral agent on their behalf 
hereunder and under the Mortgage.  The Lenders hereby also appoint and designate EBF 
as the loan servicer with respect to the Loan.  EBF hereby accepts such appointments on 
the terms and conditions set forth herein and acknowledges that it holds the Collateral 
and acts under the Mortgage as agent for and on behalf of the Lenders.  The Lenders 
hereby authorize and direct the Collateral Agent to (a) enter into the Mortgage and the 
Note for and on behalf of and for the benefit of the Lenders in accordance with the terms 
hereof and thereof, (b) exercise such rights and powers under this Agreement, the Note or 
the Mortgage as the case may be, as are specifically granted or delegated to the Collateral 
Agent by the terms hereof and thereof, together with such other rights and powers as are 
reasonably incidental thereto or as are customarily and typically exercised by agents 
performing duties similar to the duties of the Collateral Agent hereunder and under the 
Collateral Documents, subject, however, to any express limitations set forth herein or in 
the Mortgage, and (c) perform the obligations of the Collateral Agent thereunder.  The 
Lenders hereby agree to be bound by the provisions of the Mortgage and the Note.  The 
duties of the Collateral Agent and the Servicer shall be deemed ministerial and 
administrative in nature, and neither the Collateral Agent nor the Servicer shall have, by 
reason of this Agreement or either of the Mortgage or the Note, a fiduciary relationship 
with any Lender and/or any Affiliate thereof. 
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  (b) Irrevocable Delegation of Authority. 

Each Lender does hereby irrevocably delegate to the Collateral Agent all of each 
such Lender’s rights and powers under the Note and the Mortgage and agrees for the
benefit of the Collateral Agent and the other Lenders not to exercise any right or power of 
such Lender under the Note or the Mortgage. 

3. LIMITATIONS ON DUTIES AND ACTIONS OF COLLATERAL AGENT AND 
THE SERVICER. 

Neither the Collateral Agent nor the Servicer shall have any duties or responsibilities 
except those expressly set forth in this Agreement and the Mortgage.  Neither the 
Collateral Agent nor the Servicer shall be liable for any action taken or omitted by it, or 
any action suffered by it to be taken or omitted, excepting only its own gross negligence 
or willful misconduct, as finally determined by a court of competent jurisdiction.  IN 
THE ABSENCE OF WRITTEN INSTRUCTIONS FROM THE REQUIRED LENDERS, 
NEITHER THE COLLATERAL AGENT NOR THE SERVICER SHALL FORECLOSE 
UPON ANY LIEN WITH RESPECT TO ANY OF THE COLLATERAL OR TAKE 
ANY OTHER ACTION WITH RESPECT TO THE COLLATERAL OR ANY PART 
THEREOF. 

4. RECOURSE THROUGH COLLATERAL AGENT; SHARING OF 
COLLATERAL. 

  (a) Recourse Through Collateral Agent. 

Each of the Lenders acknowledges and agrees that (i) it shall only have recourse to 
the Collateral through the Collateral Agent and that it shall have no independent recourse 
to the Collateral and (ii) the Collateral Agent shall have no obligation to, and shall not, 
take any action hereunder or under the Mortgage except upon written instructions from 
the Required Lenders in accordance with Section 6(a). 

  (b) Sharing of Collateral. 

No Lender shall contest the validity, perfection, priority or enforceability of, or seek 
to avoid, any Lien securing any Obligation, and each party hereby agrees to cooperate, at 
no cost to the Collateral Agent, in the defense of any action contesting the validity, 
perfection, priority or enforceability of any such Lien.  No Lender shall have the right to 
obtain any of the Collateral or the benefit of any Lien on any property of the Borrower 
solely in respect of Obligations owing to such Lender or any group of Lenders comprised 
of less than all the Lenders. 

5. CO-AGENTS; COLLATERAL AGENT’S AND SERVICER’S USE OF

PROFESSIONALS. 

  (a) Co-Agents. 

Each of the Collateral Agent and the Servicer shall have power to appoint one or 
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more Persons to act as a co-agent or co-agents, jointly with the Collateral Agent and/or 
the Servicer, or to act as a separate agent or separate agents, with respect to all or any part 
of the Collateral or to enforce the Lender’s rights under the Note, and to vest in such
Person or Persons, in such capacity, such rights, powers, duties and obligations of the 
Collateral Agent and/or the Servicer, with the consent of the Required Lenders (such 
consent not to be unreasonably withheld or delayed), in any case only as may be 
necessary or desirable for the purpose of meeting any legal requirements of any 
jurisdiction in which any part of the Collateral may at the time be located.  Absent any 
specific agreement to the contrary, any co-agent or co-agents or separate agent or 
separate agents so appointed shall, to the extent applicable, have the rights, powers, 
obligations and duties of the Collateral Agent and/or the Servicer hereunder.  Neither the 
Collateral Agent nor the Servicer shall be responsible for the negligence, default or 
misconduct of any such co-agent or separate agent selected by it with reasonable care nor 
for any fees or expenses of such co-agent or separate agent. 

   (b) Agent Professionals. 

The Collateral Agent and the Servicer may employ one or more Agent Professionals 
to advise or assist it from time to time, but shall not be responsible for the negligence, 
default or misconduct of any such Agent Professionals selected by it with reasonable care.  
The Collateral Agent and the Servicer shall be entitled to rely on the advice and 
statements of Agent Professionals so selected.  The Borrower shall pay reasonable 
remuneration for all services performed by Agent Professionals for the Collateral Agent 
and the Servicer in the discharge of its duties hereunder and under the Collateral 
Documents in accordance with Section 11(b) hereof. 

6. INSTRUCTIONS FROM LENDERS; ENFORCEMENT NOTICE. 

   (a) Instructions from Lenders. 

Unless otherwise excused as provided herein, both the Collateral Agent and the 
Servicer shall act on all written instructions received from the Required Lenders, with 
respect to any action to be taken or not to be taken in connection with this Agreement, the 
Mortgage or the Note, including, without limitation, actions to be taken in connection 
with an insolvency proceeding in respect of the Borrower; provided, however, that the 
Collateral Agent shall act only on written instructions from all Lenders with respect to the 
amendment or termination of the Mortgage, or, except as provided in the Mortgage, any 
Lien on property of the Borrower granted under the Mortgage.  If either the Collateral 
Agent or the Servicer shall request instructions from the Lenders with respect to taking 
any particular action in connection with this Agreement, the Mortgage, the Note or any 
such Lien, the Collateral Agent and the Servicer shall be entitled to refrain from taking 
such particular action unless and until it shall have received written instructions from the 
Required Lenders (in which event it shall be required to act in accordance with such 
written instructions unless otherwise excused as provided herein), and neither the 
Collateral Agent nor the Servicer shall incur any liability to any Person for so refraining.  
Without limiting the foregoing, no Lender shall have any right of action whatsoever 
against the Collateral Agent or the Servicer as a result of the Collateral Agent or the 
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Servicer taking or not taking any action hereunder or pursuant to or in accordance with 
the written instructions of such Required Lenders, except for the Collateral Agent’s or the
Servicer’s own gross negligence or willful misconduct in connection with any action 
taken or not taken by it, as finally determined by a court of competent jurisdiction.  
Notwithstanding anything to the contrary contained in this Agreement or any of the 
Collateral Documents, (i) the failure of the Collateral Agent or the Servicer to take any 
action shall not constitute gross negligence or willful misconduct by the Collateral Agent 
or the Servicer hereunder (A) following a request by the Collateral Agent or the Servicer 
for the Required Lenders’ consent to such action and the failure of the Required Lenders
to respond to such request or (B) in the absence of written instructions from the Required 
Lenders and (ii) neither the Collateral Agent nor the Servicer shall be required to take any 
action that is, in its opinion (which may be, but is not required to be, based on the advice 
of legal counsel), contrary to applicable law or the Note or the Mortgage or that would, in 
its reasonable opinion, subject it or any Agent-Related Persons to liability or that would 
require it to expend or risk its own funds. 

  (b) Enforcement Notices. 

The Collateral Agent shall, as soon as practicable but in any event, if applicable, 
within ten (10) Business Days following receipt thereof, furnish to each of the Lenders: 

(i) a copy of each Enforcement Notice received by the Collateral Agent; 

(ii) a copy of each certificate or other written notice received by the Collateral 
Agent rescinding or withdrawing an Enforcement Notice; 

(iii) a copy of any written notice or other written communication given or 
received by the Collateral Agent under the Note or the Mortgage; and 

(iv) such other written notices required by the terms of this Agreement to be 
furnished by or to the Collateral Agent. 

Any Enforcement Notice shall be deemed to have been given when actually received 
by the Collateral Agent and to have been rescinded or withdrawn when the Collateral 
Agent has actually received from the notifying party a written notice rescinding or 
withdrawing such Enforcement Notice.  Any Enforcement Notice shall be deemed to be 
outstanding and in effect at all times after such notice has been given until such time, if 
any, as such notice has been rescinded or withdrawn. 

7. NO RESPONSIBILITY OF COLLATERAL AGENT OR SERVICER FOR 
CERTAIN MATTERS. 

Neither the Collateral Agent nor the Servicer shall be responsible in any manner 
whatsoever for the correctness of any recitals, statements, information, representations or 
warranties contained herein or in the Mortgage except for those made by it herein.   
Neither the Collateral Agent nor the Servicer makes any representation or warranty as to, 
and is not responsible in any way for: (i) the description, value, location, existence, or 
condition of any Collateral; (ii) the financial condition of the Borrower or the title of the 
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Borrower to any of the Collateral; (iii) the sufficiency of the security afforded by this 
Agreement, the Note or the Mortgage or whether registration in respect thereof has been 
properly effected or maintained; (iv) the validity, genuineness, correctness, perfection, or 
priority of any Lien with respect to the Collateral; (v) other than in respect of itself as to 
the Collateral Agent’s and the Servicer’s representations in Section 15(p) hereof, the 
validity, proper execution, enforceability, legality, or sufficiency of this Agreement, the 
Note, the Mortgage or any instrument deposited with the Collateral Agent or the Servicer; 
(vi) the identity, authority or right of any Lender executing any document; or (vii) the 
filing or renewal of any registration of the Mortgage or any public filing required under 
applicable law to perfect any of the Collateral Agent’s Liens, for the benefit of the
Lenders, in any of the Collateral.  Neither the Collateral Agent nor the Servicer shall be 
required to ascertain or inquire as to the performance by the Borrower of any of its 
covenants or obligations hereunder or under the Mortgage or the Note.  In no event shall 
either the Collateral Agent or the Servicer be responsible or liable for special, indirect, or 
consequential loss or damage of any kind whatsoever (including, but not limited to, loss 
of profit) irrespective of whether the Collateral Agent or the Servicer has been advised of 
the likelihood of such loss or damage and regardless of the form of action. 

8. LIMITED DUTIES OF COLLATERAL AGENT REGARDING 
COLLATERAL; FURTHER ACTS WITH RESPECT TO COLLATERAL. 

(a)  The Collateral Agent shall not be responsible for insuring any of the Collateral 
or for the payment of taxes, charges, fines, levies, assessments or for ensuring or 
protecting the validity, genuineness, correctness, perfection, or priority of any Lien upon 
any of the Collateral, and shall be indemnified therefor as provided in Section 12.  
Furthermore, the Collateral Agent shall not be responsible for the maintenance or 
safeguarding of any Collateral, except as provided in the immediately following sentence 
when the Collateral Agent has actual possession of any Collateral.  The Collateral Agent 
shall not have any duty to any of the Lenders with respect to any Collateral, including, 
without limitation, any Collateral in its possession or control or in the possession or 
control of any agent or nominee of the Collateral Agent selected by it with reasonable 
care, or any income therefrom or for the preservation of rights against prior parties or any 
other rights pertaining to the Collateral, except as stated in the next succeeding paragraph. 

(b)  Beyond the exercise of reasonable care in the custody thereof and the duty to 
account for monies actually received by it, the Collateral Agent shall have no duty as to 
any Collateral in its possession or control or in the possession or control of any agent or 
bailee or any income thereon or as to preservation of rights against prior parties or any 
other rights pertaining thereto and the Collateral Agent shall not be responsible for filing 
any financing or continuation statements or recording any documents or instruments in 
any public office at any time or times or otherwise perfecting or maintaining the 
perfection of any security interest in the Collateral.  The Collateral Agent shall be 
deemed to have exercised reasonable care in the custody of the Collateral in its 
possession if the Collateral is accorded treatment substantially equal to that which it 
accords its own property and shall not be liable or responsible for any loss or diminution 
in the value of any of the Collateral, by reason of the act or omission of any carrier, 
forwarding agency or other agent or bailee selected by the Collateral Agent with 
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reasonable care.  The Collateral Agent shall not be responsible for the existence, 
genuineness or value of any of the Collateral or for the validity, perfection, priority or 
enforceability of the Liens in any of the Collateral, whether impaired by operation of law 
or by reason of any action or omission to act on its part hereunder, except to the extent 
such action or omission constitutes gross negligence, bad faith or willful misconduct on 
the part of the Collateral Agent, or for the validity or sufficiency of the Collateral or any 
agreement or assignment contained therein, for the validity of the title of the Borrower to 
the Collateral, for insuring the Collateral or for the payment of taxes, charges, 
assessments or Liens upon the Collateral or otherwise as to the maintenance of the 
Collateral. 

9. DUTIES AS LOAN SERVICER. 

   (a) Specific Loan Services/Functions. 

In its capacity as the Servicer, EBF shall: (a) issue payment coupons or monthly 
statements to the Borrower directing Loan repayment to the Lenders or the Servicer; 
(b) issue payoff demands, beneficiary statements and mortgage ratings; (c) demand, 
receive and collect all Loan payments, deposit them by the next business day into the 
Servicer’s trust account and/or facilitate having them paid directly to Lender, in each case 
within 25 days of the date due; (d) issue annual Form 1099 income tax statements to the 
Borrower and Lenders; (e) answer Borrower inquiries, demands and requests; (f) grant 
appropriate payment deferrals, but not of the maturity of the Loan unless approved by the 
Required Lenders; (g) monitor the continued effectiveness and claims on any property 
insurance listed in the Loan escrow instructions; (h) request and receive notices of default 
on senior liens; (i) receive notices of property tax delinquencies, should a tax service be 
ordered through escrow or subsequently; and (j) execute and deliver on Lenders’ behalf
and in Lenders’ name any documents necessary or convenient for the purpose of
maintaining or enforcing the Loan. 

   (b) Protective Advances. 

Upon request of the Servicer, Lenders shall make such advances as approved by the 
Required Lenders to be necessary and prudent to protect and to collect Lenders’ interest
in the Loan.  If any Lender fails to make advances approved by the Required Lenders, the 
other Lenders are authorized to advance the amount the non-paying Lender failed to 
advance and to receive payment in full with interest at 10% per annum before any further 
payments are made to the non-paying Lender and, the non-defaulting Lenders shall also 
have the option, exercisable within 30 days after Lender’s failure to pay, to purchase such
Lender’s interest in the Loan for the outstanding principal balance and any accrued
interest, fees and costs owed to the defaulting Lender, payable within 15 days after the 
election to purchase is made.  The Servicer, in its absolute discretion, may advance its 
own funds to protect the security of the Loan, including advances to cure senior liens, 
property insurance, foreclosure expenses, repair, advertising, litigation expenses and 
similar items, but not Loan payments.  The Servicer shall be reimbursed such advances, 
with interest at the interest rate then payable with respect to the Loan, from the next Loan 
payment, or within 10 days after a written request to Lenders. To secure the Servicer’s
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advances, Lenders hereby irrevocably assign to the Servicer, to the extent of advances 
owed to the Servicer, the first Loan payments received after an advance is made.  A 
defaulting or non-paying Lender will be liable to the remaining Lenders for all damages 
incurred as result of his/her/their failure to act or failure to advance funds including, but 
not limited to, actual attorneys’ fees, court costs and fees, or any damages related to loss
of the security for the Loan. 

   (c) Loan Documents. 

To the extent not maintained by the Collateral Agent, the Servicer shall retain 
custody as agent for Lenders of the original Note and Mortgage. 

   (d) Real Estate Owned. 

The Servicer is also Lenders’ agent (in conjunction with the Collateral Agent) to 
liquidate any real estate acquired by Lenders in foreclosure of the property securing the 
Loan (the “Property”). During the foreclosure process, the Servicer’s servicing fee shall
continue as set forth in Section 12 herein.  Additionally, at the option of Lenders and by 
separate fee agreement to be signed by the parties, the Servicer shall: (i) arrange 
appropriate property insurance; (ii) manage the Property, including arranging 
maintenance and construction, tenant relations, repair and security; (iii) arrange for the 
valuation and resale of the Property, including hiring a Realtor® or broker to list, show 
and sell the Property; and (iv) accept reasonable offers on the Property, at the price and 
terms approved by the Required Lenders and execute all necessary and appropriate 
documentation to carry out the sale.   

   (e) Servicing Fees. 

The Servicer's fee to each Lender to service any Loan shall be up to 3% interest per 
annum on the Investment made by such Lender in the  Loan, as such amount may adjust 
from time to time upon making an Investment in the Loan (or upon making Investments 
in any other Loan) in accordance with this Section 10(e).  The Servicer’s fee to a Lender
in respect of its Investment is calculated as follows: 

(i) 0% interest per annum on the Investment if either: (a) the original Investment 
in the Loan exceeds $350,000; or (b) the original amount of the Total 
Investments exceed $1,000,000; or 

(ii) For so long as clause (i) is not applicable, 1% interest per annum on the 
Investment if either: (a) the original Investment in the Loan exceeds $200,000; 
or (b) the original amount of the Total Investments exceeds $500,000; or 

(iii) For so long as clauses (i) or (ii) are not applicable, 2% interest per annum on 
the Investment if either: (a) the original Investment in the Loan exceeds 
$100,000 or (b)  the original amount of the Total Investments exceeds 
$250,000; or 

(iv) For so long as clauses (i), (ii) or (iii) are not applicable, 3% interest per annum 
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on the Investment in the Loan.  

The fee is deducted from the interest payment payable by the Borrower under the 
Note.  The Servicer shall be further compensated for work in respect of delinquent 
payments or other default by Borrower by assessing and receiving late charges, and by 
collecting an additional 2% of the principal amount of the Loan of any payments 
(whether interest or late fees) made to Lenders (or for their benefit) after the assessment 
of default interest on the Borrower under the Note that equal or exceed 2% interest per 
annum of the principal amount of the Loan.  Said additional amounts shall only be 
collected if default interest is, in fact, charged to the Borrower.  Lenders shall receive any 
benefit of the default interest rate and late fee payments in excess of the 2% interest per 
annum on the principal amount of the Loan collected by the Servicer. 

10. RELIANCE ON WRITINGS. 

Both the Collateral Agent and the Servicer shall be entitled and fully authorized to 
rely and act, and shall be fully protected in relying and acting, upon any writing, 
instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, facsimile, 
telex or other document believed by it to be genuine and correct and to have been signed 
or sent by or on behalf of the proper Person or Persons, and statements of the Borrower 
(including, without limitation, counsel to the Borrower) or the Lenders.  Neither the 
Collateral Agent nor the Servicer shall have any duty to verify or confirm the content of 
any writing, instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, 
facsimile, telex or other document. 
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 11. RESIGNATION AND REMOVAL OF COLLATERAL AGENT AND/OR 

SERVICER. 

  (a) Resignation or Removal. 

Both the Collateral Agent and the Servicer may at any time resign, effective upon 30 
days prior written notice (or such shorter period as may be agreed to by the Required 
Lenders and such party) to the Lenders and the Borrower, and either may be removed for 
or without cause at any time by the Required Lenders, effective upon 30 days’ notice. In
the event of any resignation or removal, the Required Lenders shall have the right to 
appoint a successor Collateral Agent and/or Servicer (which successor Collateral Agent 
and/or Servicer may be one of the Lenders or a financial institution that is engaged in the 
provision of agency services in syndicated commercial loan transactions or a trust 
Borrower that is engaged in the provision of trust services in secured private placement 
transactions), but, if the Required Lenders have not appointed a successor Collateral 
Agent and/or Servicer, as the case may be, within 30 days after the resigning Collateral 
Agent’s and/or Servicer’s giving of notice of resignation or its removal, the retiring
Collateral Agent and/or Servicer, as the case may be, shall, at the expense of the 
Borrower, on behalf of the Lenders, subject to the above provision regarding the identity 
and nature of a permissible successor Collateral Agent and/or Servicer, either appoint a 
successor Collateral Agent and/or Servicer or apply to the appropriate court to make such 
appointment.  Upon the acceptance of any appointment as a Collateral Agent and/or 
Servicer, as the case may be, hereunder by a successor, to be evidenced by the successor 
Collateral Agent’s or Servicer’s, as the case may be, execution and delivery to the 
Borrower, the Lenders and the retiring Collateral Agent and/or Servicer, as the case may 
be, of a counterpart of this Agreement, such successor Collateral Agent and/or Servicer, 
as the case may be, shall thereupon succeed to and become vested with all the rights, 
powers, privileges, duties and obligations of the retiring Collateral Agent and/or Servicer, 
as the case may be, and the retiring Collateral Agent and/or Servicer, as the case may be, 
shall be discharged from any further duties and obligations as Collateral Agent and/or 
Servicer, as the case may be, as appropriate, under this Agreement, the Note and the 
Mortgage.  The payment and indemnity obligations of the Borrower provided for in 
Section 12 shall survive any such removal or resignation in favor of the retiring Collateral 
Agent and/or Servicer, as the case may be, in respect of any matter arising during or after 
its tenure as Collateral Agent and/or Servicer, as the case may be.  For the avoidance of 
doubt, removal hereunder of EBF as the Collateral Agent in no way constitutes a removal 
of EBF as the Servicer and vice versa. 

  (b) Vesting. 

Upon the request of any successor Collateral Agent and/or Servicer, at the expense 
of the Borrower, the Lenders, the Borrower and the predecessor Collateral Agent and/or 
Servicer, as the case may be, shall promptly execute and deliver such instruments, 
conveyances, and assurances reflecting terms consistent with the terms hereof, the 
Mortgage and the Note for the purpose of more fully and certainly vesting and 
confirming in such successor Collateral Agent and/or Servicer, as the case may be, its 
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interest in, and Liens upon, the Collateral and all rights, powers, duties, and obligations 
of the predecessor Collateral Agent and/or Servicer, as the case may be, hereunder and 
under the Mortgage and the Note, and the predecessor Collateral Agent and/or Servicer, 
as the case may be, shall also promptly assign and deliver to the successor Collateral 
Agent and/or Servicer, as the case may be, any Collateral subject to the Liens of the 
Mortgage that may then be in its possession, as applicable. 

  (c) Successors. 

Any entity into which a Collateral Agent or Servicer may be amalgamated or merged, 
or with which it may be consolidated, or any entity resulting from any amalgamation, 
merger or consolidation to which a Collateral Agent or Servicer shall be a party, as a 
whole or substantially as a whole, shall be the successor of such Collateral Agent or 
Servicer hereunder if legally bound hereby as such successor, without the necessity for 
execution or filing of any paper or any further act on the part of any of the parties hereto, 
anything to the contrary contained herein notwithstanding. 

12. FEES TO COLLATERAL AGENT; PAYMENTS; INDEMNITY. 

  (a) Fees. 

The Borrower shall pay all fees required to be paid to the Collateral Agent under the 
Fee Schedule attached hereto as Schedule I with respect to this Agreement at the times 
and in the amounts set forth therein. 

  (b) Payment by the Borrower. 

The Borrower agrees that it will pay all of the Collateral Agent’s and the Servicer’s
fees, as applicable, for its respective services hereunder and will pay or reimburse the 
Collateral Agent and the Servicer upon its request for all of their respective expenses, 
disbursements and advances incurred or made in the administration of their respective 
duties hereunder and under the Note and the Mortgage, as applicable (including, without 
limitation, reasonable legal fees and expenses and the reasonable compensation of all 
Agent Professionals, Agent-Related Persons and other advisers, agents or experts 
employed or retained by the Collateral Agent or the Servicer pursuant to this Agreement).  
In addition to and without limiting any other protection of the Collateral Agent and/or the 
Servicer hereunder or otherwise by law, the Borrower shall indemnify the Agent-Related 
Persons for any and all liabilities, obligations, losses, damages, penalties, actions, claims, 
demands, judgments, suits, costs, expenses or disbursements of any kind or nature 
whatsoever that may be suffered by, imposed on, incurred by or asserted against any 
Agent-Related Person, whether groundless or otherwise, howsoever arising from or out 
of, or in any way related to the subject matter of, this Agreement, the Note, the Mortgage 
or any of the Collateral or the performance or enforcement of any of the terms of any 
thereof, including fees and expenses of special counsel; provided that the Borrower shall 
not be liable for any such payment to any Agent-Related Person to the extent the 
obligation to make such payment has been caused by such Agent-Related Person’s own
gross negligence or willful misconduct, as finally determined by a court of competent 
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jurisdiction.  All statements from the Collateral Agent, the Servicer or any other Person 
for obligations owing by the Borrower pursuant to the preceding sentence shall be sent to 
the Borrower.  Any amount due under this Section 12(b) and unpaid 10 Business Days 
after request for such payment will bear interest from the expiration of such 10 Business 
Days at a rate per annum equal to two percent (2%) above the rate of interest publicly 
announced by JPMorgan Chase Bank, N.A. from time to time in New York City as its 
prime rate, payable on demand.  If not timely paid by the Borrower, at the Collateral 
Agent’s or the Servicer’s election, all amounts so payable and the interest thereon will be
payable out of any assets in the possession of the Collateral Agent and/or the Servicer 
and any other Collateral in priority to amounts owing to any and all other parties to this 
Agreement. 

  (c) Survival. 

The obligations of the Borrower under this Section 12 shall survive the payment in 
full of all of the other Obligations, the resignation or removal of the Collateral Agent 
and/or the Servicer and the termination of this Agreement. 

13. COLLATERAL AGENT’S AND SERVICER’S FUNDS NOT AT RISK. 

For purposes of clarity, no provision of this Agreement or the Mortgage, and no 
request of any Lender or other Person shall require either the Collateral Agent or the 
Servicer to expend or risk any of its own funds, or to take any legal or other action under 
this Agreement, the Note or the Mortgage which might, in its reasonable judgment, 
involve any expense or any financial or other liability unless the Collateral Agent or the 
Servicer shall be furnished with indemnification acceptable to it, acting reasonably, 
including the advance of funds sufficient in the judgment of the Collateral Agent or the 
Servicer, as applicable, to satisfy such liability, costs and expenses. 

14. INDEPENDENT CREDIT DECISIONS. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Collateral Agent, the Servicer or any other Lender and based upon such documents and 
information as it has deemed appropriate, made its own credit analysis and decision to 
enter into this Agreement.  Each Lender also acknowledges that it will, independently 
and without reliance upon any of the Collateral Agent, the Servicer or any other Lender 
and based upon such documents and information as it shall deem appropriate at the time, 
continue to make its own credit decisions in taking or not taking action under this 
Agreement. 

15. DETERMINATION OF LENDERS; SUBSEQUENT LENDERS BOUND. 

The Collateral Agent and the Servicer may deem and treat the payee of any 
promissory note or other evidence of indebtedness or obligation relating to any 
Obligation as the owner thereof for all purposes hereof unless and until (i) a written 
notice of the assignment or transfer thereof signed by such payee and (ii) a written 
acknowledgment agreeing to be bound by the terms hereof and such other documents 
required by Section 16(d), each signed by the assignee or transferee, and in form 
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reasonably satisfactory to the Collateral Agent and/or the Servicer, shall have been filed 
with the Collateral Agent and/or the Servicer, as applicable.  Any request, authority or 
consent of any Person who at the time of making such request or giving such authority or 
consent is the holder of any such note or other evidence of indebtedness or obligation, 
shall be conclusive and binding on any subsequent holder, transferee or assignee of such 
note or other evidence of indebtedness or obligation and of any note or notes or other 
evidences of indebtedness or obligation issued in exchange therefor. 

16. MISCELLANEOUS. 

   (a) Notices. 

All notices, requests and other communications shall have been duly given and shall 
be effective (a) when delivered by hand, (b) when transmitted via telecopy or email (or 
other facsimile device) with receipt confirmed with respect to telecopy, (c) the Business 
Day next following the day on which the same has been delivered prepaid to a reputable 
national overnight air courier service, or (d) the third Business Day next following the 
day on which the same is sent by certified or registered mail, postage prepaid, in each 
case to the respective parties at the address, telecopy number or email address as 
provided in the immediately succeeding sentence; provided, however, that if any notice is 
delivered on a day other than a Business Day, or after 5:00 P.M. (Eastern time) on any 
Business Day, then such notice shall not be effective until the next Business Day.  For 
purposes hereof, the address of each party hereto and its facsimile number or email 
address (until written notice of a change thereof is delivered to the Collateral Agent, the 
Servicer, the Borrower and each Lender) shall be as set forth in Schedule II hereto, or at 
such other address as such party may specify by written notice to the other parties hereto.  
Notices to any Person that becomes a holder of Obligations after the date hereof shall be 
given to such address or facsimile number or email address of which such Person shall 
have given written notice to the Collateral Agent, the Servicer and the Borrower. 

  (b) Amendments. 

No provision of this Agreement may be amended or waived except by a writing 
signed by the Required Lenders, the Collateral Agent and the Servicer; provided, 
however, that any amendment expanding the obligations or liabilities of the Borrower 
either hereunder or thereunder shall require the Borrower’s consent. 

  (c) Conflicts with Collateral Documents and other Transaction Documents. 

The Collateral Agent, the Servicer and the Lenders agree that, if any provision of 
this Agreement is inconsistent with or contrary to any provisions in the Note or the 
Mortgage, the provisions of this Agreement shall prevail as between and among the 
Collateral Agent, the Servicer and the Lenders. 

  (d) Successors and Assigns. 

This Agreement shall be binding upon, and inure to the benefit of, the Collateral 
Agent, the Servicer and the Lenders and their respective successors and assigns.  If any 
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Lender shall assign or transfer the Obligations owing to it, it shall promptly so notify the 
Collateral Agent and the Servicer in writing.  No Lender which assigns or transfers any 
Obligations owing to it shall assign or transfer its benefits under the Collateral 
Documents without obtaining from the assignee or transferee and delivering to the 
Collateral Agent, the Servicer and the Lenders a joinder agreement and an executed 
acknowledgment of the assignee or transferee agreeing to be bound by the terms hereof to 
the same extent as if it had been a Lender on the date hereof.  Each assignee or transferee 
of any Obligations shall take such Obligations subject to the provisions of this Agreement 
and to any request made, waiver or consent given or other action taken or authorized 
hereunder by each previous holder of such Obligations prior to the receipt by the 
Collateral Agent and the Servicer of written notice of such assignment or transfer; and, 
except as expressly otherwise provided in such notice, the Collateral Agent and/or the 
Servicer shall be entitled to assume conclusively that the assignee or transferee named in 
such notice shall thereafter be vested with all rights and powers as a Lender under this 
Agreement (and the Collateral Agent and the Servicer may conclusively assume that no 
Obligations have been subject to any assignment or transfer other than transfers of which 
the Collateral Agent and the Servicer have received such a notice).  Upon the written 
request of any Lender or the Borrower, the Collateral Agent and the Servicer will provide 
such Lender and the Borrower with copies of any written notices of transfer received 
pursuant hereto. 

  (e) Continuing Effectiveness. 

This Agreement shall continue to be effective among the Collateral Agent, the 
Servicer and the Lenders even though a case or proceeding under any bankruptcy or 
insolvency law or any proceeding in the nature of a receivership, whether or not under 
any insolvency law, shall be instituted with respect to the Borrower or any portion of the 
property or assets of the Borrower, and all actions taken by the Collateral Agent with 
respect to the Collateral or by the Collateral Agent, the Servicer and the Lenders with 
regard to such proceeding shall be determined by the Required Lenders; provided, 
however, that nothing herein shall be interpreted to preclude any Lender from filing a 
proof of claim with respect to its Obligations or from casting its vote, or abstaining from 
voting, for or against confirmation of a plan of reorganization in a case of bankruptcy, 
insolvency or similar law in its sole discretion. 

  (f) Further Assurances. 

Each party and the Borrower agrees to do such further acts and things and to execute 
and deliver such additional agreements, powers and instruments as necessary or as any 
Lender or the Collateral Agent or the Servicer may reasonably request to carry into effect 
the terms, provisions and purposes of this Agreement or to better assure and confirm unto 
the Collateral Agent or the Servicer or any of the other Lenders their respective rights, 
powers and remedies hereunder. 

  (g) Counterparts. 

This Agreement may be executed in any number of counterparts, all of which taken 
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together shall constitute one and the same agreement, and any of the parties hereto may 
execute this Agreement by signing any such counterpart.  Delivery of an executed 
counterpart of a signature page to this Agreement by fax or pdf shall be effective as 
delivery of a manually executed counterpart of this Agreement. 

  (h) Effectiveness. 

This Agreement shall become effective immediately upon execution hereof by the 
Collateral Agent, the Servicer, the Required Lenders and the Borrower, and shall 
continue in full force and effect until 91 days following the date upon which all 
Obligations are irrevocably paid and satisfied in full; provided that, if the Obligations due 
and owing to a Lender have been paid and satisfied in full, then such Lender shall be 
deemed released from this Agreement without any further action being necessary.  Any 
such released Lender shall give the Collateral Agent notice of such release but the failure 
to give such notice shall not affect such release. 

  (i) Governing Law. 

THIS AGREEMENT SHALL BE CONSTRUED AND ENFORCED IN 
ACCORDANCE WITH, AND THE RIGHTS OF THE PARTIES SHALL BE 
GOVERNED BY, THE INTERNAL LAW OF THE STATE OF ILLINOIS, 
EXCLUDING CHOICE-OF-LAW PRINCIPLES OF THE LAW OF SUCH 
STATE THAT WOULD PERMIT THE APPLICATION OF THE LAWS OF A 
JURISDICTION OTHER THAN SUCH STATE. 

  (j) Jurisdiction. 

(i) Each party hereto irrevocably submits to the non-exclusive jurisdiction of 
any Illinois state or federal court sitting in Cook County, Illinois, over any suit, action or 
proceeding arising out of or relating to this Agreement or any of the agreements, 
documents or instruments delivered in connection herewith or therewith.  To the fullest 
extent permitted by applicable law, the parties hereto irrevocably waive and agree not to 
assert, by way of motion, as a defense or otherwise, any claim that it is not subject to the 
jurisdiction of any such court, any objection that it may now or hereafter have to the 
laying of the venue of any such suit, action or proceeding brought in any such court and 
any claim that any such suit, action or proceeding brought in any such court has been 
brought in an inconvenient forum. 

(ii) Nothing in this Section 16(j) shall affect the right that the Collateral Agent, 
the Servicer or any of the Lenders to serve process in any manner permitted by law, or 
limit any right that any party hereto may have to bring proceedings against the Borrower 
in the courts of any appropriate jurisdiction or to enforce in any lawful manner a 
judgment obtained in one jurisdiction in any other jurisdiction. 

(iii) THE PARTIES HERETO IRREVOCABLY WAIVE ALL RIGHT TO 
TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM 
(WHETHER BASED ON CONTRACT, TORT OR OTHERWISE) ARISING OUT OF 
OR RELATING TO THIS AGREEMENT OR ANY OTHER AGREEMENT, 
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DOCUMENT OR INSTRUMENT DELIVERED IN CONNECTION HEREWITH OR 
THEREWITH OR THE ACTIONS OF THE LENDERS, THE COLLATERAL AGENT 
OR THE SERVICER IN THE NEGOTIATION, ADMINISTRATION, 
PERFORMANCE OR ENFORCEMENT HEREOF OR THEREOF. 

  (k) Headings; Sections. 

Headings of Sections of this Agreement have been included herein for convenience 
only and should not be considered in interpreting this Agreement.  Unless stated 
otherwise in this Agreement, references in this Agreement to Sections are references to 
Sections of this Agreement. 

  (l) No Implied Beneficiaries. 

Nothing in this Agreement (except Section 16(b)), expressed or implied, is intended 
or shall be construed to confer upon or give to any Person, other than the Lenders, the 
Collateral Agent and the Servicer, any right, remedy or claim under or by reason of this 
Agreement or any covenant, condition or stipulation herein contained. 

  (m) Severability. 

If any provision of this Agreement shall be held or deemed to be, or shall in fact be, 
inoperative or unenforceable as applied in any particular case in any jurisdiction, or 
because it conflicts with any other provision or provisions hereof or with any constitution 
or statute or rule of public policy, or for any other reason, such circumstance shall not 
have the effect of rendering the provision in question inoperative or unenforceable in any 
other case or circumstance, or rendering any other provision herein contained invalid, 
inoperative or unenforceable to any extent whatsoever.  Upon the determination that any 
term or other provision of this Agreement is invalid, illegal or incapable of being 
enforced, the parties hereto shall negotiate in good faith to modify this Agreement so as 
to give effect to their original intention as closely as possible in an acceptable manner to 
the end that the transactions contemplated hereby are fulfilled to the maximum extent 
possible. 

  (n) Obligations Individual. 

The obligations and representations and warranties of the Collateral Agent, the 
Servicer and each of the Lenders herein are made by each of them individually.  Nothing 
herein contained shall be construed as creating among the Lenders, or among the 
Collateral Agent, the Servicer and the Lenders, a partnership, joint venture or other joint 
association. 

  (o) No Obligation to Extend Credit. 

No provision of this Agreement shall be construed as obligating the Collateral Agent, 
the Servicer or any Lender to advance any monies or otherwise extend credit to the 
Borrower at any time. 
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  (p) Representations of Parties. 

Each of the Lenders, the Collateral Agent and the Servicer, severally and not jointly, 
represents and warrants to the other parties hereto that such party has all requisite power 
and capacity to execute, deliver and perform this Agreement and that the execution, 
delivery and performance of this Agreement has been duly authorized by all necessary 
action on the part of such party and that this Agreement constitutes the legal, valid and 
binding obligation of such party, enforceable against such party in accordance with its 
terms except as such enforceability may be limited by (i) bankruptcy, insolvency, 
reorganization or similar laws affecting the enforcement of creditors’ rights generally and
(ii) general principles of equity (regardless of whether such enforceability is considered 
in a proceeding in equity or law). 

  (q) Limitation of Liability Due to Forces Beyond Collateral Agent’s or Servicer’s

Control. 

In no event shall the Collateral Agent or the Servicer be responsible or liable for any 
failure or delay in the performance of its obligations hereunder arising out of or caused 
by, directly or indirectly, forces beyond its control, including, without limitation, strikes, 
work stoppages, accidents, acts of war or terrorism, civil or military disturbances, nuclear 
or natural catastrophes or acts of God, and interruptions, loss or malfunctions of utilities, 
communications or computer (software and hardware) services; it being understood that 
the Collateral Agent and the Servicer shall use reasonable efforts which are consistent 
with accepted practices in the banking industry to resume performance as soon as 
practicable under the circumstances.  

[Remainder of page intentionally left blank; next page is signature page.] 
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SCHEDULE I 

COLLATERAL AGENT FEE SCHEDULE 

 

Section 1:  Payouts 

All payouts paid by check.   
 
If Lender requests different method, fees are as follows: 
 

 Wire funds:    $50 
 Overnight check:   $50 
 Direct deposit:   No fee 

 
 
 
Section 2:  Buyouts 
 
If Lender requests principal back prior to Loan’s maturity date (and request granted), 
Lender must pay an early liquidation fee equal to 3% of the amount being returned. This 
fee is not intended to be a penalty but is an estimate, and indicative, of the actual cost and 
expenses EBF will incur in conjunction with such request.   
 

EBF reserves the right to extend the maturity date on any Loan at the request of the 
Borrower.  At that time, anyone who wishes to not participate in the extension may 
receive a return of their Investment and no fee will be charged in respect thereof. 
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SCHEDULE II 

ADDRESSES FOR NOTICES 

 

If to EquityBuild Finance, LLC, as either Collateral Agent or Servicer: 

     EquityBuild Finance, LLC 
[Address] 5068 West Plano Pkwy. #300 
      Plano, TX 75093 
Attention:  [Shaun Cohen] 
Facsimile:  [___________] 
E-mail:  [shaun@equitybuildfinance.com] 
 

If to the Lenders: 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

 

If to the Borrower: 

     EquityBuild, Inc. 
[Address] 1083 N Collier Blvd. #132 
      Marco Island, FL 34145 
Attention:  [Jerry Cohen] 
Facsimile:  [___________] 
E-mail:  [Jerry@equitybuild.com] 
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Mail To: 
 

 
 
 

  [The Above Space For Recorder's Use Only]   
 

MORTGAGE 
 

THIS MORTGAGE ("Security Instrument") is given on October 7, 2014. The mortgagor is 
EquityBuild, Inc. ("Borrower"). 

 
This Security Instrument is given to the persons listed on Exhibit A to this Mortgage c/o Hard 
Money Company whose address is 5068 West Plano Parkway, #300, Plano, TX 75093 
("Lender"). 

 
Borrower owes Lender the principal sum of Five Hundred Twenty-Five Thousand and 00/100 
Dollars (U.S. $525,000.00). This debt is evidenced by Borrower's note dated the same date as this 
Security Instrument ("Note"), which provides for a final payment of the full debt, if not paid earlier, 
due and payable October 1st, 2016. This Security Instrument secures to Lender: 
(a) the repayment of the debt evidenced by the Note, with interest, and all renewals, extension and 
modifications; (b) the payment of all other sums, with interest advanced under paragraph 7 to protect 
the security of this Security Instrument; and (c) the performance of Borrower's covenants and 
agreements under this Security Instrument and the Note. For this purpose, Borrower does hereby 
mortgage, grant and convey to Lender the following described property located in COOK County, 
Illinois: 

 

 
PIN: 20-35-118-002-0000 

 

 
which has the address of 8107-8109 S Ellis Ave. Chicago, IL 60619 ("Property Address"); 

 
TOGETHER WITH all the improvements now or hereafter erected on the property, and all 

easements, rights, appurtenances, rents, royalties, mineral, oil and gas rights and profits, water rights 
and stock and all fixtures now or hereafter a part of the property. All replacements and additions shall 
also be covered by this Security Instrument. All of the foregoing is referred to in this Security 
Instrument as the "Property." 
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BORROWER COVENANTS that Borrower is lawfully seized of the estate hereby conveyed 
and has the right to mortgage, grant and convey the Property and that the Property is 
unencumbered, except for encumbrances of record. Borrower warrants and will defend generally the 
title to the Property against all claims and demands, subject to any encumbrances of record. 

 
THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-

uniform covenants with limited variations by jurisdiction to constitute a uniform security instrument 
covering real property. 

 
UNIFORM COVENANT. Borrower and Lender covenant and agree as follows: 

 
1. Payment of Principal and Interest; Prepayment and Late Charges. Borrower shall promptly 

pay when due the principal of and interest on the debt evidenced by the Note and any prepayment 
and late charges due under the Note. 

 
2. Hazard Insurance. Borrower shall keep the improvements now existing or hereafter erected 

on the Property insured against loss by fire, hazards included within the term "extended coverage" 
and any other hazards for which Lender requires insurance. This insurance shall be maintained in the 
amounts and for the periods that Lender requires. The insurance carrier providing the insurance shall 
be chosen by Borrower subject to Lender's approval which shall not be unreasonably withheld. 

 
All insurance policies and renewals shall be acceptable to Lender and shall include a standard 

mortgage clause. Lender shall have the right to hold the policies and renewals. If Lender requires, 
Borrower shall promptly give to Lender all receipts of paid premiums and renewal notices. In the 
event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may 
make proof of loss if not made promptly by Borrower. 

 
Unless Lender and Borrower otherwise agree in writing, insurance proceeds shall be applied 

to restoration and repair of the Property damaged, if the restoration or repair is economically feasible 
and Lender's security is not lessened. If the restoration or repair is not economically feasible or 
Lender's security would be lessened, the insurance proceeds shall be applied to the sums secured 
by this Security Instrument, whether or not then due, with any excess paid to Borrower. If Borrower 
abandons the Property, or does not answer within 30 days a notice from Lender that the insurance 
carrier has offered to settle a claim, then Lender may collect the insurance proceeds. Lender may 
use the proceeds to repair or restore the Property or to pay sums secured by this Security 
Instrument, whether or not then due. The 30-day period will begin when the notice is given. 

 
Unless Lender and Borrower otherwise agree in writing, any application of proceeds to 

principal shall not extend or postpone the due date of the monthly payments referred to in 
paragraphs 1 and 2 or change the amount of the payments. If under paragraph 19 the property is 
acquired by Lender, Borrower's rights to any insurance policies and proceeds resulting from damage 
to the Property prior to the acquisition shall pass to Lender to the extent of sums secured by this 
Security Instrument immediately prior to the acquisition. 

 
3. Preservation and Maintenance of Property; Leaseholds. Borrower shall not destroy, damage 

or substantially change the Property, allow the Property to deteriorate or commit waste. If this 
Security Instrument is on a leasehold, Borrower shall comply with the provisions of the lease, and if 
Borrower acquires fee title to the Property, the leasehold and fee title shall not merge unless Lender 
agrees to the merger in writing. 
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4. Protection of Lender's Rights in the Property; Mortgage Insurance. If Borrower fails to 
perform the covenants and agreements contained in this Security Instrument, or there is a legal 
proceeding that may significantly affect Lender's rights in the Property (such as a proceeding in 
bankruptcy, probate, for condemnation or to enforce laws or regulations), then Lender may do and 
pay for whatever is necessary to protect the value of the Property and Lender's rights in the Property. 
Lender's actions may include paying any sums secured by a lien which has priority over this Security 
Instrument, appearing in court, paying reasonable attorneys' fees, and entering on the Property to 
make repairs. Although Lender may take action under this paragraph 4, Lender does not have to do 
so. 

 
5. Successor and Assigns Bound; Joint and Several Liability; Co-signers. The covenants and 

agreements of this Security Interest shall bind and benefit the successors and assigns of Lender and 
Borrower, subject to the provisions of paragraph 9. Borrower's covenants and agreements shall be 
joint and several. Any Borrower who co-signs this Security Instrument but does not execute the Note: 
(a) is co-signing this Security Instrument only to mortgage, grant and convey the Borrower's interest 
in the Property under the terms of this Security Instrument; (b) is not personally obligated to pay the 
sums secured by this Security Instrument; and (c) agrees that Lender and any other Borrower may 
agree to extend, modify, forebear or make any accommodations with regard to the terms of this 
Security Instrument or the Note without the Borrower's consent. 

 
6. Notices. Any notice to Borrower provided for in this Security Instrument shall be given by 

delivering it or by mailing it by first class mail unless applicable law requires use of another method. 
The notice shall be directed to the Property Address or any other address Borrower designates by 
notice to Lender. Any notice to Lender shall be given by first class mail to Lender's address stated 
herein or any other address Lender designates by notice to Borrower. Any notice provided for in this 
Security Instrument shall be deemed to have been given to Borrower or Lender when given as 
provided in this paragraph. 

 
7. Governing Law; Severability. This Security Instrument shall be governed by federal law and 

the law of jurisdiction in which the Property is located. In the event that any provision or clause of this 
Security Instrument or Note conflicts with applicable law, such conflict shall not affect other provisions 
of this Security Instrument or the Note which can be given effect without the conflicting provision. To 
this end the provisions of this Security Instrument and the Note are declared to be severable. 

 
8. Borrower's Copy. Borrower shall be given one conformed copy of the Note and of this 

Security Instrument. 
 

9. Transfer of the Property or a beneficial Interest in Borrower. If all or any part of the Property 
or any interest in it is sold or transferred (or if a beneficial interest in Borrower is sold or transferred 
and Borrower is not a natural person) without Lender's prior written consent, Lender may, at its 
option, require immediate payment in full of all sums secured by this Security Instrument. However, 
this option shall not be exercised by Lender if exercise is prohibited by federal law as of the date of 
this Security Instrument. 

 
If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice 

shall provide a period of not less than 30 days from the date the notice is delivered or mailed within 
which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay these 
sums prior to the expiration of this period, Lender may invoke any remedies permitted by this 
Security Instrument without further notice or demand on Borrower. 
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NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows: 
 

10. Release. Upon payment of all sums secured by this Security Instrument, Lender shall 
release this Security Instrument without charge to Borrower. Borrower shall pay any recordation 
costs. 

 
BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in 

this Security Instrument and in any rider(s) executed by Borrower and recorded with it. 
 
Signed, sealed and delivered in the presence of: 

 

 

  (SEAL) 
EquityBuild, Inc., BORROWER 

 
 
 
 
 
 
 
 

  [Space Below This Line For Acknowledgement]   
 

STATE OF FLORIDA, LEE County ss: 
 

I hereby certify that on this day, before me, an officer duly authorized in the state aforesaid 
and in the county aforesaid to take acknowledgements, personally appeared EquityBuild, Inc., to me 
known to be the person described in and who executed the foregoing instrument and acknowledged 
that he/she executed the same for the purpose therein expressed. 

 
WITNESS my hand and official seal in the county and state aforesaid this ____ day of 

____________, 20___. 
 
My Commission expires: 

 
{Seal} 

 

Notary Public 
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Exhibit A 
 

 

Lender Name Principal Amount Percentage of Loan 
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

among 

HARD MONEY COMPANY, LLC, 

as Collateral Agent and Loan Servicer, 

and 

EACH OF THE LENDERS PARTY HERETO 

DATED AS OF _____________
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

This COLLATERAL AGENCY AND SERVICING AGREEMENT (as amended,  
supplemented or otherwise modified from time to time, this “Agreement ”) is made as of

_____________, by and among (i) Hard Money Company, LLC, a Florida limited 
liability company (in its individual capacity, “HMC”, and in its capacity as collateral 
agent for the Lenders (as defined below), and in its capacity as loan servicer for the 
Lenders, the “Collateral Agent” or the “Servicer”), and (ii) each of the Lenders party 
hereto (together with their respective successors and assigns as beneficiaries of the Note 
(as defined below), the “Lenders”), and is acknowledged, consented and agreed to by 
EquityBuild, Inc., a Florida corporation (the “Company” or the “Borrower”). 

RECITALS 

A.  Reference is made to that certain Note, dated _____________ (as the same from 
time to time hereafter may be amended, restated, supplemented or otherwise modified, 
the “Note”) by the Company in favor of the Lenders, pursuant to which, subject to the 
terms and conditions set forth therein, the Lenders shall make certain loans to the 
Company (the “Loans”). 

B. The Lenders have agreed to make the Loans to the Company, but only upon the 
condition, among others, that the Company grant to the Collateral Agent, for the benefit 
of the Lenders, as security for the Company’s obligations to the Lenders and the 
Collateral Agent under or in respect of the Note and the Mortgage (as defined below), a 
perfected lien on, and security interest in, the Collateral (as defined below). 

C.  The Lenders desire that HMC act as the collateral agent for and on behalf of all 
of the Lenders regarding the Collateral, all as more fully provided herein; and the 
Collateral Agent and the Lenders have entered into this Agreement to, among other 
things, further define the rights, duties, authority and responsibilities of the Collateral 
Agent and the relationship among the Lenders regarding their pari passu interests in the 
Collateral. 

D.  The Lenders also desire to retain HMC as the loan servicer to act as their agent to 
employ commercially reasonable and prudent practices to collect all scheduled payments 
on the Loans, and to protect to the best of the Servicer’s ability, the security for the Loan. 

AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing premises and for other 
good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, HMC and the Lenders agree as follows: 
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1. DEFINED TERMS. 

As used in this Agreement, and unless the context requires a different meaning, the 
following terms have the respective meanings indicated below, all such definitions to be 
equally applicable to the singular and plural forms of the terms defined. 

Actionable Default – means the existence and continuance of any Event of Default 
(as defined in the Note) beyond any grace period in respect thereof provided in the Note 
or the acceleration of the maturity of the Note. 

Affiliate – means, with respect to any specified Person, any other Person that 
directly or indirectly, through one or more intermediaries, has control of, is controlled by, 
or is under common control with, such specified Person. For these purposes, “control” 
means the possession, directly or indirectly, of the power to direct or cause the direction 
of the management of any Person, whether through the ownership of voting securities, by 
contract or otherwise. 

Agent Professionals – means attorneys, legal counsel, accountants, appraisers, 
business valuation experts, environmental engineers, turnaround consultants, or other 
professionals or experts at any time retained by HMC in the discharge of its duties 
hereunder or under any of the Collateral Documents. 

Agent-Related Persons – means HMC, in its capacity as Collateral Agent or 
Servicer, and any successor collateral agent or loan servicer, and any co-agents or 
separate agents appointed pursuant to Section 5, together with their respective Affiliates, 
and the officers, directors, employees, representatives, agents and Agent Professionals of 
such Persons and Affiliates.  

Agreement – has the meaning specified for such term in the Preamble hereto. 

Business Day – means a day (i) other than Saturday or Sunday and (ii) on which 
commercial banks are open for business in New York, New York. 

Collateral – has the meaning specified for such term in Mortgage.  

Collateral Agent – has the meaning specified for such term in the Preamble hereto. 

Collateral Documents – means the Mortgage and any other document now or 
hereafter evidencing a security interest, lien or other encumbrance granted to secure the 
obligations payable under the Note or any guarantee thereof.   

Company – has the meaning specified for such term in the Preamble hereto. 

Enforcement Notice – means a written notice given by the Required Lenders to the 
Collateral Agent stating that an Actionable Default exists. 

HMC– has the meaning specified for such term in the Preamble hereto. 
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Lenders – has the meaning specified for such term in the Preamble hereto. 

Liens – means any pledges, liens, claims, encumbrances or security interests. 

Mortgage – has the meaning specified for such term in Note. 

Obligations – means and includes all present and future indebtedness, obligations 
and liabilities of every kind and nature of the Company from time to time owed to any 
Lender under the Note arising from, evidenced by or relating to the Note or the Mortgage. 

Note – has the meaning specified for such term in Recital A hereto. 

Person – means any individual, partnership, corporation, limited liability company, 
unincorporated organization or association, trust or other entity. 

Required Lenders – means the Lenders acting by a majority of principal advanced 
by the Lenders under the Note. 

Servicer – has the meaning specified in the Preamble hereto. 

2. APPOINTMENTS; IRREVOCABLE DELEGATION OF AUTHORITY. 

  (a) Appointment as Collateral Agent and Loan Servicer. 

The Lenders hereby appoint and designate HMC as collateral agent on their behalf 
hereunder and under the Mortgage.  The Lenders hereby also appoint and designate HMC 
as the loan servicer with respect to the Loans.  HMC hereby accepts such appointments 
on the terms and conditions set forth herein and acknowledges that it holds the Collateral 
and acts under the Mortgage as agent for and on behalf of the Lenders.  The Lenders 
hereby authorize and direct the Collateral Agent to (a) enter into the Mortgage and the 
Note for and on behalf of and for the benefit of the Lenders in accordance with the terms 
hereof and thereof, (b) exercise such rights and powers under this Agreement, the Note or 
the Mortgage as the case may be, as are specifically granted or delegated to the Collateral 
Agent by the terms hereof and thereof, together with such other rights and powers as are 
reasonably incidental thereto or as are customarily and typically exercised by agents 
performing duties similar to the duties of the Collateral Agent hereunder and under the 
Collateral Documents, subject, however, to any express limitations set forth herein or in 
the Mortgage, and (c) perform the obligations of the Collateral Agent thereunder.  The 
Lenders hereby agree to be bound by the provisions of the Mortgage and the Note.  The 
duties of the Collateral Agent and the Servicer shall be deemed ministerial and 
administrative in nature, and neither the Collateral Agent nor the Servicer shall have, by 
reason of this Agreement or either of the Mortgage or the Note, a fiduciary relationship 
with any Lender and/or any Affiliate thereof. 

  (b) Irrevocable Delegation of Authority. 

Each Lender does hereby irrevocably delegate to the Collateral Agent all of each 
such Lender’s rights and powers under the Note and the Mortgage and agrees for the 
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benefit of the Collateral Agent and the other Lenders not to exercise any right or power of 
such Lender under the Note or the Mortgage. 

3. LIMITATIONS ON DUTIES AND ACTIONS OF COLLATERAL AGENT AND 
THE SERVICER. 

Neither the Collateral Agent nor the Servicer shall have any duties or responsibilities 
except those expressly set forth in this Agreement and the Mortgage.  Neither the 
Collateral Agent nor the Servicer shall be liable for any action taken or omitted by it, or 
any action suffered by it to be taken or omitted, excepting only its own gross negligence 
or willful misconduct, as finally determined by a court of competent jurisdiction.  IN 
THE ABSENCE OF WRITTEN INSTRUCTIONS FROM THE REQUIRED LENDERS, 
NEITHER THE COLLATERAL AGENT NOR THE SERVICER SHALL FORECLOSE 
UPON ANY LIEN WITH RESPECT TO ANY OF THE COLLATERAL OR TAKE 
ANY OTHER ACTION WITH RESPECT TO THE COLLATERAL OR ANY PART 
THEREOF. 

4. RECOURSE THROUGH COLLATERAL AGENT; SHARING OF 
COLLATERAL. 

  (a) Recourse Through Collateral Agent. 

Each of the Lenders acknowledges and agrees that (i) it shall only have recourse to 
the Collateral through the Collateral Agent and that it shall have no independent recourse 
to the Collateral and (ii) the Collateral Agent shall have no obligation to, and shall not, 
take any action hereunder or under the Mortgage except upon written instructions from 
the Required Lenders in accordance with Section 6(a). 

  (b) Sharing of Collateral. 

No Lender shall contest the validity, perfection, priority or enforceability of, or seek 
to avoid, any Lien securing any Obligation, and each party hereby agrees to cooperate, at 
no cost to the Collateral Agent, in the defense of any action contesting the validity, 
perfection, priority or enforceability of any such Lien.  No Lender shall have the right to 
obtain any of the Collateral or the benefit of any Lien on any property of the Company 
solely in respect of Obligations owing to such Lender or any group of Lenders comprised 
of less than all the Lenders. 

5. CO-AGENTS; COLLATERAL AGENT’S AND SERVICER’S USE OF 
PROFESSIONALS. 

  (a) Co-Agents. 

Each of the Collateral Agent and the Servicer shall have power to appoint one or 
more Persons to act as a co-agent or co-agents, jointly with the Collateral Agent and/or 
the Servicer, or to act as a separate agent or separate agents, with respect to all or any part 
of the Collateral or to enforce the Lender’s rights under the Note, and to vest in such 
Person or Persons, in such capacity, such rights, powers, duties and obligations of the 
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Collateral Agent and/or the Servicer, with the consent of the Required Lenders (such 
consent not to be unreasonably withheld or delayed), in any case only as may be 
necessary or desirable for the purpose of meeting any legal requirements of any 
jurisdiction in which any part of the Collateral may at the time be located.  Absent any 
specific agreement to the contrary, any co-agent or co-agents or separate agent or 
separate agents so appointed shall, to the extent applicable, have the rights, powers, 
obligations and duties of the Collateral Agent and/or the Servicer hereunder.  Neither the 
Collateral Agent nor the Servicer shall be responsible for the negligence, default or 
misconduct of any such co-agent or separate agent selected by it with reasonable care nor 
for any fees or expenses of such co-agent or separate agent. 

   (b) Agent Professionals. 

The Collateral Agent and the Servicer may employ one or more Agent Professionals 
to advise or assist it from time to time, but shall not be responsible for the negligence, 
default or misconduct of any such Agent Professionals selected by it with reasonable care.  
The Collateral Agent and the Servicer shall be entitled to rely on the advice and 
statements of Agent Professionals so selected.  The Company shall pay reasonable 
remuneration for all services performed by Agent Professionals for the Collateral Agent 
and the Servicer in the discharge of its duties hereunder and under the Collateral 
Documents in accordance with Section 11(b) hereof. 

6. INSTRUCTIONS FROM LENDERS; ENFORCEMENT NOTICE. 

   (a) Instructions from Lenders. 

Unless otherwise excused as provided herein, both the Collateral Agent and the 
Servicer shall act on all written instructions received from the Required Lenders, with 
respect to any action to be taken or not to be taken in connection with this Agreement, the 
Mortgage or the Note, including, without limitation, actions to be taken in connection 
with an insolvency proceeding in respect of the Company; provided, however, that the 
Collateral Agent shall act only on written instructions from all Lenders with respect to the 
amendment or termination of the Mortgage, or, except as provided in the Mortgage, any 
Lien on property of the Company granted under the Mortgage.  If either the Collateral 
Agent or the Servicer shall request instructions from the Lenders with respect to taking 
any particular action in connection with this Agreement, the Mortgage, the Note or any 
such Lien, the Collateral Agent and the Servicer shall be entitled to refrain from taking 
such particular action unless and until it shall have received written instructions from the 
Required Lenders (in which event it shall be required to act in accordance with such 
written instructions unless otherwise excused as provided herein), and neither the 
Collateral Agent nor the Servicer shall incur any liability to any Person for so refraining.  
Without limiting the foregoing, no Lender shall have any right of action whatsoever 
against the Collateral Agent or the Servicer as a result of the Collateral Agent or the 
Servicer taking or not taking any action hereunder or pursuant to or in accordance with 
the written instructions of such Required Lenders, except for the Collateral Agent’s or the 
Servicer’s own gross negligence or wilful misconduct in connection with any action 
taken or not taken by it, as finally determined by a court of competent jurisdiction.  
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Notwithstanding anything to the contrary contained in this Agreement or any of the 
Collateral Documents, (i) the failure of the Collateral Agent or the Servicer to take any 
action shall not constitute gross negligence or wilful misconduct by the Collateral Agent 
or the Servicer hereunder (A) following a request by the Collateral Agent or the Servicer 
for the Required Lenders’ consent to such action and the failure of the Required Lenders 
to respond to such request or (B) in the absence of written instructions from the Required 
Lenders and (ii) neither the Collateral Agent nor the Servicer shall be required to take any 
action that is, in its opinion (which may be, but is not required to be, based on the advice 
of legal counsel), contrary to applicable law or the Note or the Mortgage or that would, in 
its reasonable opinion, subject it or any Agent-Related Persons to liability or that would 
require it to expend or risk its own funds. 

  (b) Enforcement Notices. 

The Collateral Agent shall, as soon as practicable but in any event, if applicable, 
within ten (10) Business Days following receipt thereof, furnish to each of the Lenders: 

(i) a copy of each Enforcement Notice received by the Collateral Agent; 

(ii) a copy of each certificate or other written notice received by the Collateral 
Agent rescinding or withdrawing an Enforcement Notice; 

(iii) a copy of any written notice or other written communication given or 
received by the Collateral Agent under the Note or the Mortgage; and 

(iv) such other written notices required by the terms of this Agreement to be 
furnished by or to the Collateral Agent. 

Any Enforcement Notice shall be deemed to have been given when actually received 
by the Collateral Agent and to have been rescinded or withdrawn when the Collateral 
Agent has actually received from the notifying party a written notice rescinding or 
withdrawing such Enforcement Notice.  Any Enforcement Notice shall be deemed to be 
outstanding and in effect at all times after such notice has been given until such time, if 
any, as such notice has been rescinded or withdrawn. 

7. NO RESPONSIBILITY OF COLLATERAL AGENT OR SERVICER FOR 
CERTAIN MATTERS. 

Neither the Collateral Agent nor the Servicer shall be responsible in any manner 
whatsoever for the correctness of any recitals, statements, information, representations or 
warranties contained herein or in the Mortgage except for those made by it herein.   
Neither the Collateral Agent nor the Servicer makes any representation or warranty as to, 
and is not responsible in any way for: (i) the description, value, location, existence, or 
condition of any Collateral; (ii) the financial condition of the Company or the title of the 
Company to any of the Collateral; (iii) the sufficiency of the security afforded by this 
Agreement, the Note or the Mortgage or whether registration in respect thereof has been 
properly effected or maintained; (iv) the validity, genuineness, correctness, perfection, or 
priority of any Lien with respect to the Collateral; (v) other than in respect of itself as to 
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the Collateral Agent’s and the Servicer’s representations in Section 15(p) hereof, the 
validity, proper execution, enforceability, legality, or sufficiency of this Agreement, the 
Note, the Mortgage or any instrument deposited with the Collateral Agent or the Servicer; 
(vi) the identity, authority or right of any Lender executing any document; or (vii) the 
filing or renewal of any registration of the Mortgage or any public filing required under 
applicable law to perfect any of the Collateral Agent’s Liens, for the benefit of the

Lenders, in any of the Collateral.  Neither the Collateral Agent nor the Servicer shall be 
required to ascertain or inquire as to the performance by the Company of any of its 
covenants or obligations hereunder or under the Mortgage or the Note.  In no event shall 
either the Collateral Agent or the Servicer be responsible or liable for special, indirect, or 
consequential loss or damage of any kind whatsoever (including, but not limited to, loss 
of profit) irrespective of whether the Collateral Agent or the Servicer has been advised of 
the likelihood of such loss or damage and regardless of the form of action. 

8. LIMITED DUTIES OF COLLATERAL AGENT REGARDING 
COLLATERAL; FURTHER ACTS WITH RESPECT TO COLLATERAL. 

(a)  The Collateral Agent shall not be responsible for insuring any of the Collateral 
or for the payment of taxes, charges, fines, levies, assessments or for ensuring or 
protecting the validity, genuineness, correctness, perfection, or priority of any Lien upon 
any of the Collateral, and shall be indemnified therefor as provided in Section 12.  
Furthermore, the Collateral Agent shall not be responsible for the maintenance or 
safeguarding of any Collateral, except as provided in the immediately following sentence 
when the Collateral Agent has actual possession of any Collateral.  The Collateral Agent 
shall not have any duty to any of the Lenders with respect to any Collateral, including, 
without limitation, any Collateral in its possession or control or in the possession or 
control of any agent or nominee of the Collateral Agent selected by it with reasonable 
care, or any income therefrom or for the preservation of rights against prior parties or any 
other rights pertaining to the Collateral, except as stated in the next succeeding paragraph. 

(b)  Beyond the exercise of reasonable care in the custody thereof and the duty to 
account for monies actually received by it, the Collateral Agent shall have no duty as to 
any Collateral in its possession or control or in the possession or control of any agent or 
bailee or any income thereon or as to preservation of rights against prior parties or any 
other rights pertaining thereto and the Collateral Agent shall not be responsible for filing 
any financing or continuation statements or recording any documents or instruments in 
any public office at any time or times or otherwise perfecting or maintaining the 
perfection of any security interest in the Collateral.  The Collateral Agent shall be 
deemed to have exercised reasonable care in the custody of the Collateral in its 
possession if the Collateral is accorded treatment substantially equal to that which it 
accords its own property and shall not be liable or responsible for any loss or diminution 
in the value of any of the Collateral, by reason of the act or omission of any carrier, 
forwarding agency or other agent or bailee selected by the Collateral Agent with 
reasonable care.  The Collateral Agent shall not be responsible for the existence, 
genuineness or value of any of the Collateral or for the validity, perfection, priority or 
enforceability of the Liens in any of the Collateral, whether impaired by operation of law 
or by reason of any action or omission to act on its part hereunder, except to the extent 
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such action or omission constitutes gross negligence, bad faith or willful misconduct on 
the part of the Collateral Agent, or for the validity or sufficiency of the Collateral or any 
agreement or assignment contained therein, for the validity of the title of the Company to 
the Collateral, for insuring the Collateral or for the payment of taxes, charges, 
assessments or Liens upon the Collateral or otherwise as to the maintenance of the 
Collateral. 

9. DUTIES AS LOAN SERVICER. 

   (a) Specific Loan Services/Functions. 

In its capacity as the Servicer, HMC shall: (a) issue payment coupons or monthly 
statements to the Borrower directing Loan repayment to the Lenders or the Servicer; 
(b) issue payoff demands, beneficiary statements and mortgage ratings; (c) demand, 
receive and collect all Loan payments, deposit them by the next business day into the 
Servicer’s trust account and/or facilitate having them paid directly to Lender, in each case 
within 25 days of the date due; (d) issue annual Form 1099 income tax statements to the 
Borrower and Lenders; (e) answer Borrower inquiries, demands and requests; (f) grant 
appropriate payment deferrals, but not of the maturity of the Loan unless approved by the 
Required Lenders; (g) monitor the continued effectiveness and claims on any property 
insurance listed in the Loan escrow instructions; (h) request and receive notices of default 
on senior liens; (i) receive notices of property tax delinquencies, should a tax service be 
ordered through escrow or subsequently; and (j) execute and deliver on Lenders’ behalf

and in Lenders’ name any documents necessary or convenient for the purpose of 
maintaining or enforcing the Loan. 

   (b) Protective Advances. 

Upon request of the Servicer, Lenders shall make such advances as approved by the 
Required Lenders to be necessary and prudent to protect and to collect Lenders’ interest 
in the Loan.  If any Lender fails to make advances approved by the Required Lenders, the 
other Lenders are authorized to advance the amount the non-paying Lender failed to 
advance and to receive payment in full with interest at 10% per annum before any further 
payments are made to the non-paying Lender and, the non-defaulting Lenders shall also 
have the option, exercisable within 30 days after Lender’s failure to pay, to purchase such 
Lender’s interest in the Loan for the outstanding principal balance and any accrued

interest, fees and costs owed to the defaulting Lender, payable within 15 days after the 
election to purchase is made.  The Servicer, in its absolute discretion, may advance its 
own funds to protect the security of the Loan, including advances to cure senior liens, 
property insurance, foreclosure expenses, repair, advertising, litigation expenses and 
similar items, but not Loan payments.  The Servicer shall be reimbursed such advances, 
with interest at the interest rate then payable with respect to the Loan, from the next Loan 
payment, or within 10 days after a written request to Lenders.  To secure the Servicer’s
advances, Lenders hereby irrevocably assign to the Servicer, to the extent of advances 
owed to the Servicer, the first Loan payments received after an advance is made.  A 
defaulting or non-paying Lender will be liable to the remaining Lenders for all damages 
incurred as result of his/her/their failure to act or failure to advance funds including, but 
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not limited to, actual attorneys’ fees, court costs and fees, or any damages related to loss

of the security for the Loan. 

   (c) Loan Documents. 

To the extent not maintained by the Collateral Agent, the Servicer shall retain 
custody as agent for Lenders of the original Note and Mortgage. 

   (d) Real Estate Owned. 

The Servicer is also Lenders’ agent (in conjunction with the Collateral Agent) to 
liquidate any real estate acquired by Lenders in foreclosure of the property securing the 
Loan (the “Property”).  During the foreclosure process, the Servicer’s servicing fee shall

continue as set forth in Section 12 herein.  Additionally, at the option of Lenders and by 
separate fee agreement to be signed by the parties, the Servicer shall: (i) arrange 
appropriate property insurance; (ii) manage the Property, including arranging 
maintenance and construction, tenant relations, repair and security; (iii) arrange for the 
valuation and resale of the Property, including hiring a Realtor® or broker to list, show 
and sell the Property; and (iv) accept reasonable offers on the Property, at the price and 
terms approved by the Required Lenders and execute all necessary and appropriate 
documentation to carry out the sale.   

   (e) Servicing Fees. 

The Servicer’s fee for servicing any Loan shall be up to 3% of the principal amount 
thereof.  This fee is not included in the interest rate payable to the Lender under the Note 
and is an additional cost to the Lenders.  The Servicer shall be further compensated for 
work in respect of delinquent payments or other default by Borrower by assessing and 
receiving late charges, and by collecting an additional 2% of any payments (whether 
interest or late fees) made to Lenders (or for their benefit) after the assessment of default 
interest on the Borrower under the Note.  Said additional amounts shall only be collected 
if default interest is, in fact, charged to the Borrower.  Lenders shall receive any benefit 
of the default interest rate and late fee payments in excess of the 2% collected by the 
Servicer. 

10. RELIANCE ON WRITINGS. 

Both the Collateral Agent and the Servicer shall be entitled and fully authorized to 
rely and act, and shall be fully protected in relying and acting, upon any writing, 
instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, facsimile, 
telex or other document believed by it to be genuine and correct and to have been signed 
or sent by or on behalf of the proper Person or Persons, and statements of the Company 
(including, without limitation, counsel to the Company) or the Lenders.  Neither the 
Collateral Agent nor the Servicer shall have any duty to verify or confirm the content of 
any writing, instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, 
facsimile, telex or other document. 
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 11. RESIGNATION AND REMOVAL OF COLLATERAL AGENT AND/OR 

SERVICER. 

  (a) Resignation or Removal. 

Both the Collateral Agent and the Servicer may at any time resign, effective upon 30 
days prior written notice (or such shorter period as may be agreed to by the Required 
Lenders and such party) to the Lenders and the Company, and either may be removed for 
or without cause at any time by the Required Lenders, effective upon 30 days notice.  In 
the event of any resignation or removal, the Required Lenders shall have the right to 
appoint a successor Collateral Agent and/or Servicer (which successor Collateral Agent 
and/or Servicer may be one of the Lenders or a financial institution that is engaged in the 
provision of agency services in syndicated commercial loan transactions or a trust 
company that is engaged in the provision of trust services in secured private placement 
transactions), but, if the Required Lenders have not appointed a successor Collateral 
Agent and/or Servicer, as the case may be, within 30 days after the resigning Collateral 
Agent’s and/or Servicer’s giving of notice of resignation or its removal, the retiring 
Collateral Agent and/or Servicer, as the case may be, shall, at the expense of the 
Company, on behalf of the Lenders, subject to the above provision regarding the identity 
and nature of a permissible successor Collateral Agent and/or Servicer, either appoint a 
successor Collateral Agent and/or Servicer or apply to the appropriate court to make such 
appointment.  Upon the acceptance of any appointment as a Collateral Agent and/or 
Servicer, as the case may be, hereunder by a successor, to be evidenced by the successor 
Collateral Agent’s or Servicer’s, as the case may be, execution and delivery to the 
Company, the Lenders and the retiring Collateral Agent and/or Servicer, as the case may 
be, of a counterpart of this Agreement, such successor Collateral Agent and/or Servicer, 
as the case may be, shall thereupon succeed to and become vested with all the rights, 
powers, privileges, duties and obligations of the retiring Collateral Agent and/or Servicer, 
as the case may be, and the retiring Collateral Agent and/or Servicer, as the case may be, 
shall be discharged from any further duties and obligations as Collateral Agent and/or 
Servicer, as the case may be, as appropriate, under this Agreement, the Note and the 
Mortgage.  The payment and indemnity obligations of the Company provided for in 
Section 12 shall survive any such removal or resignation in favor of the retiring Collateral 
Agent and/or Servicer, as the case may be, in respect of any matter arising during or after 
its tenure as Collateral Agent and/or Servicer, as the case may be.  For the avoidance of 
doubt, removal hereunder of HMC as the Collateral Agent in no way constitutes a 
removal of HMC as the Servicer and vice versa. 

  (b) Vesting. 

Upon the request of any successor Collateral Agent and/or Servicer, at the expense 
of the Company, the Lenders, the Company and the predecessor Collateral Agent and/or 
Servicer, as the case may be, shall promptly execute and deliver such instruments, 
conveyances, and assurances reflecting terms consistent with the terms hereof, the 
Mortgage and the Note for the purpose of more fully and certainly vesting and 
confirming in such successor Collateral Agent and/or Servicer, as the case may be, its 
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interest in, and Liens upon, the Collateral and all rights, powers, duties, and obligations 
of the predecessor Collateral Agent and/or Servicer, as the case may be, hereunder and 
under the Mortgage and the Note, and the predecessor Collateral Agent and/or Servicer, 
as the case may be, shall also promptly assign and deliver to the successor Collateral 
Agent and/or Servicer, as the case may be, any Collateral subject to the Liens of the 
Mortgage that may then be in its possession, as applicable. 

  (c) Successors. 

Any entity into which a Collateral Agent or Servicer may be amalgamated or merged, 
or with which it may be consolidated, or any entity resulting from any amalgamation, 
merger or consolidation to which a Collateral Agent or Servicer shall be a party, as a 
whole or substantially as a whole, shall be the successor of such Collateral Agent or 
Servicer hereunder if legally bound hereby as such successor, without the necessity for 
execution or filing of any paper or any further act on the part of any of the parties hereto, 
anything to the contrary contained herein notwithstanding. 

12. FEES TO COLLATERAL AGENT; PAYMENTS; INDEMNITY. 

  (a) Fees. 

The Company shall pay all fees required to be paid to the Collateral Agent under the 
Fee Schedule attached hereto as Schedule I with respect to this Agreement at the times 
and in the amounts set forth therein. 

  (b) Payment by the Company. 

The Company agrees that it will pay all of the Collateral Agent’s and the Servicer’s
fees, as applicable, for its respective services hereunder and will pay or reimburse the 
Collateral Agent and the Servicer upon its request for all of their respective expenses, 
disbursements and advances incurred or made in the administration of their respective 
duties hereunder and under the Note and the Mortgage, as applicable (including, without 
limitation, reasonable legal fees and expenses and the reasonable compensation of all 
Agent Professionals, Agent-Related Persons and other advisers, agents or experts 
employed or retained by the Collateral Agent or the Servicer pursuant to this Agreement).  
In addition to and without limiting any other protection of the Collateral Agent and/or the 
Servicer hereunder or otherwise by law, the Company shall indemnify the Agent-Related 
Persons for any and all liabilities, obligations, losses, damages, penalties, actions, claims, 
demands, judgments, suits, costs, expenses or disbursements of any kind or nature 
whatsoever that may be suffered by, imposed on, incurred by or asserted against any 
Agent-Related Person, whether groundless or otherwise, howsoever arising from or out 
of, or in any way related to the subject matter of, this Agreement, the Note, the Mortgage 
or any of the Collateral or the performance or enforcement of any of the terms of any 
thereof, including fees and expenses of special counsel; provided that the Company shall 
not be liable for any such payment to any Agent-Related Person to the extent the 
obligation to make such payment has been caused by such Agent-Related Person’s own

gross negligence or wilful misconduct, as finally determined by a court of competent 
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jurisdiction.  All statements from the Collateral Agent, the Servicer or any other Person 
for obligations owing by the Company pursuant to the preceding sentence shall be sent to 
the Company.  Any amount due under this Section 12(b) and unpaid 10 Business Days 
after request for such payment will bear interest from the expiration of such 10 Business 
Days at a rate per annum equal to two percent (2%) above the rate of interest publicly 
announced by JPMorgan Chase Bank, N.A. from time to time in New York City as its 
prime rate, payable on demand.  If not timely paid by the Company, at the Collateral 
Agent’s or the Servicer’s election, all amounts so payable and the interest thereon will be 
payable out of any assets in the possession of the Collateral Agent and/or the Servicer 
and any other Collateral in priority to amounts owing to any and all other parties to this 
Agreement. 

  (c) Survival. 

The obligations of the Company under this Section 12 shall survive the payment in 
full of all of the other Obligations, the resignation or removal of the Collateral Agent 
and/or the Servicer and the termination of this Agreement. 

13. COLLATERAL AGENT’S AND SERVICER’S FUNDS NOT AT RISK. 

For purposes of clarity, no provision of this Agreement or the Mortgage, and no 
request of any Lender or other Person shall require either the Collateral Agent or the 
Servicer to expend or risk any of its own funds, or to take any legal or other action under 
this Agreement, the Note or the Mortgage which might, in its reasonable judgment, 
involve any expense or any financial or other liability unless the Collateral Agent or the 
Servicer shall be furnished with indemnification acceptable to it, acting reasonably, 
including the advance of funds sufficient in the judgment of the Collateral Agent or the 
Servicer, as applicable, to satisfy such liability, costs and expenses. 

14. INDEPENDENT CREDIT DECISIONS. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Collateral Agent, the Servicer or any other Lender and based upon such documents and 
information as it has deemed appropriate, made its own credit analysis and decision to 
enter into this Agreement.  Each Lender also acknowledges that it will, independently 
and without reliance upon any of the Collateral Agent, the Servicer or any other Lender 
and based upon such documents and information as it shall deem appropriate at the time, 
continue to make its own credit decisions in taking or not taking action under this 
Agreement. 

15. DETERMINATION OF LENDERS; SUBSEQUENT LENDERS BOUND. 

The Collateral Agent and the Servicer may deem and treat the payee of any 
promissory note or other evidence of indebtedness or obligation relating to any 
Obligation as the owner thereof for all purposes hereof unless and until (i) a written 
notice of the assignment or transfer thereof signed by such payee and (ii) a written 
acknowledgment agreeing to be bound by the terms hereof and such other documents 
required by Section 16(d), each signed by the assignee or transferee, and in form 
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reasonably satisfactory to the Collateral Agent and/or the Servicer, shall have been filed 
with the Collateral Agent and/or the Servicer, as applicable.  Any request, authority or 
consent of any Person who at the time of making such request or giving such authority or 
consent is the holder of any such note or other evidence of indebtedness or obligation, 
shall be conclusive and binding on any subsequent holder, transferee or assignee of such 
note or other evidence of indebtedness or obligation and of any note or notes or other 
evidences of indebtedness or obligation issued in exchange therefor. 

16. MISCELLANEOUS. 

   (a) Notices. 

All notices, requests and other communications shall have been duly given and shall 
be effective (a) when delivered by hand, (b) when transmitted via telecopy or email (or 
other facsimile device) with receipt confirmed with respect to telecopy, (c) the Business 
Day next following the day on which the same has been delivered prepaid to a reputable 
national overnight air courier service, or (d) the third Business Day next following the 
day on which the same is sent by certified or registered mail, postage prepaid, in each 
case to the respective parties at the address, telecopy number or email address as 
provided in the immediately succeeding sentence; provided, however, that if any notice is 
delivered on a day other than a Business Day, or after 5:00 P.M. (Eastern time) on any 
Business Day, then such notice shall not be effective until the next Business Day.  For 
purposes hereof, the address of each party hereto and its facsimile number or email 
address (until written notice of a change thereof is delivered to the Collateral Agent, the 
Servicer, the Company and each Lender) shall be as set forth in Schedule II hereto, or at 
such other address as such party may specify by written notice to the other parties hereto.  
Notices to any Person that becomes a holder of Obligations after the date hereof shall be 
given to such address or facsimile number or email address of which such Person shall 
have given written notice to the Collateral Agent, the Servicer and the Company. 

  (b) Amendments. 

No provision of this Agreement may be amended or waived except by a writing 
signed by the Required Lenders, the Collateral Agent and the Servicer; provided, 
however, that any amendment expanding the obligations or liabilities of the Company 
either hereunder or thereunder shall require the Company’s consent. 

  (c) Conflicts with Collateral Documents and other Transaction Documents. 

The Collateral Agent, the Servicer and the Lenders agree that, if any provision of 
this Agreement is inconsistent with or contrary to any provisions in the Note or the 
Mortgage, the provisions of this Agreement shall prevail as between and among the 
Collateral Agent, the Servicer and the Lenders. 

  (d) Successors and Assigns. 

This Agreement shall be binding upon, and inure to the benefit of, the Collateral 
Agent, the Servicer and the Lenders and their respective successors and assigns.  If any 
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Lender shall assign or transfer the Obligations owing to it, it shall promptly so notify the 
Collateral Agent and the Servicer in writing.  No Lender which assigns or transfers any 
Obligations owing to it shall assign or transfer its benefits under the Collateral 
Documents without obtaining from the assignee or transferee and delivering to the 
Collateral Agent, the Servicer and the Lenders a joinder agreement and an executed 
acknowledgment of the assignee or transferee agreeing to be bound by the terms hereof to 
the same extent as if it had been a Lender on the date hereof.  Each assignee or transferee 
of any Obligations shall take such Obligations subject to the provisions of this Agreement 
and to any request made, waiver or consent given or other action taken or authorized 
hereunder by each previous holder of such Obligations prior to the receipt by the 
Collateral Agent and the Servicer of written notice of such assignment or transfer; and, 
except as expressly otherwise provided in such notice, the Collateral Agent and/or the 
Servicer shall be entitled to assume conclusively that the assignee or transferee named in 
such notice shall thereafter be vested with all rights and powers as a Lender under this 
Agreement (and the Collateral Agent and the Servicer may conclusively assume that no 
Obligations have been subject to any assignment or transfer other than transfers of which 
the Collateral Agent and the Servicer have received such a notice).  Upon the written 
request of any Lender or the Company, the Collateral Agent and the Servicer will provide 
such Lender and the Company with copies of any written notices of transfer received 
pursuant hereto. 

  (e) Continuing Effectiveness. 

This Agreement shall continue to be effective among the Collateral Agent, the 
Servicer and the Lenders even though a case or proceeding under any bankruptcy or 
insolvency law or any proceeding in the nature of a receivership, whether or not under 
any insolvency law, shall be instituted with respect to the Company or any portion of the 
property or assets of the Company, and all actions taken by the Collateral Agent with 
respect to the Collateral or by the Collateral Agent, the Servicer and the Lenders with 
regard to such proceeding shall be determined by the Required Lenders; provided, 
however, that nothing herein shall be interpreted to preclude any Lender from filing a 
proof of claim with respect to its Obligations or from casting its vote, or abstaining from 
voting, for or against confirmation of a plan of reorganization in a case of bankruptcy, 
insolvency or similar law in its sole discretion. 

  (f) Further Assurances. 

Each party and the Company agrees to do such further acts and things and to execute 
and deliver such additional agreements, powers and instruments as necessary or as any 
Lender or the Collateral Agent or the Servicer may reasonably request to carry into effect 
the terms, provisions and purposes of this Agreement or to better assure and confirm unto 
the Collateral Agent or the Servicer or any of the other Lenders their respective rights, 
powers and remedies hereunder. 

  (g) Counterparts. 

This Agreement may be executed in any number of counterparts, all of which taken 
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together shall constitute one and the same agreement, and any of the parties hereto may 
execute this Agreement by signing any such counterpart.  Delivery of an executed 
counterpart of a signature page to this Agreement by telecopier or pdf shall be effective 
as delivery of a manually executed counterpart of this Agreement. 

  (h) Effectiveness. 

This Agreement shall become effective immediately upon execution hereof by the 
Collateral Agent, the Servicer, the Required Lenders and the Company, and shall 
continue in full force and effect until 91 days following the date upon which all 
Obligations are irrevocably paid and satisfied in full; provided that, if the Obligations due 
and owing to a Lender have been paid and satisfied in full, then such Lender shall be 
deemed released from this Agreement without any further action being necessary.  Any 
such released Lender shall give the Collateral Agent notice of such release but the failure 
to give such notice shall not affect such release. 

  (i) Governing Law. 

THIS AGREEMENT SHALL BE CONSTRUED AND ENFORCED IN 
ACCORDANCE WITH, AND THE RIGHTS OF THE PARTIES SHALL BE 
GOVERNED BY, THE INTERNAL LAW OF THE STATE OF ILLINOIS, 
EXCLUDING CHOICE-OF-LAW PRINCIPLES OF THE LAW OF SUCH 
STATE THAT WOULD PERMIT THE APPLICATION OF THE LAWS OF A 
JURISDICTION OTHER THAN SUCH STATE. 

  (j) Jurisdiction. 

(i) Each party hereto irrevocably submits to the non-exclusive jurisdiction of 
any Illinois state or federal court sitting in Cook County, Illinois, over any suit, action or 
proceeding arising out of or relating to this Agreement or any of the agreements, 
documents or instruments delivered in connection herewith or therewith.  To the fullest 
extent permitted by applicable law, the parties hereto irrevocably waive and agree not to 
assert, by way of motion, as a defense or otherwise, any claim that it is not subject to the 
jurisdiction of any such court, any objection that it may now or hereafter have to the 
laying of the venue of any such suit, action or proceeding brought in any such court and 
any claim that any such suit, action or proceeding brought in any such court has been 
brought in an inconvenient forum. 

(ii) Nothing in this Section 16(j) shall affect the right that the Collateral Agent, 
the Servicer or any of the Lenders to serve process in any manner permitted by law, or 
limit any right that any party hereto may have to bring proceedings against the Company 
in the courts of any appropriate jurisdiction or to enforce in any lawful manner a 
judgment obtained in one jurisdiction in any other jurisdiction. 

(iii) THE PARTIES HERETO IRREVOCABLY WAIVE ALL RIGHT TO 
TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM 
(WHETHER BASED ON CONTRACT, TORT OR OTHERWISE) ARISING OUT OF 
OR RELATING TO THIS AGREEMENT OR ANY OTHER AGREEMENT, 
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DOCUMENT OR INSTRUMENT DELIVERED IN CONNECTION HEREWITH OR 
THEREWITH OR THE ACTIONS OF THE LENDERS, THE COLLATERAL AGENT 
OR THE SERVICER IN THE NEGOTIATION, ADMINISTRATION, 
PERFORMANCE OR ENFORCEMENT HEREOF OR THEREOF. 

  (k) Headings; Sections. 

Headings of Sections of this Agreement have been included herein for convenience 
only and should not be considered in interpreting this Agreement.  Unless stated 
otherwise in this Agreement, references in this Agreement to Sections are references to 
Sections of this Agreement. 

  (l) No Implied Beneficiaries. 

Nothing in this Agreement (except Section 16(b)), expressed or implied, is intended 
or shall be construed to confer upon or give to any Person, other than the Lenders, the 
Collateral Agent and the Servicer, any right, remedy or claim under or by reason of this 
Agreement or any covenant, condition or stipulation herein contained. 

  (m) Severability. 

If any provision of this Agreement shall be held or deemed to be, or shall in fact be, 
inoperative or unenforceable as applied in any particular case in any jurisdiction, or 
because it conflicts with any other provision or provisions hereof or with any constitution 
or statute or rule of public policy, or for any other reason, such circumstance shall not 
have the effect of rendering the provision in question inoperative or unenforceable in any 
other case or circumstance, or rendering any other provision herein contained invalid, 
inoperative or unenforceable to any extent whatsoever.  Upon the determination that any 
term or other provision of this Agreement is invalid, illegal or incapable of being 
enforced, the parties hereto shall negotiate in good faith to modify this Agreement so as 
to give effect to their original intention as closely as possible in an acceptable manner to 
the end that the transactions contemplated hereby are fulfilled to the maximum extent 
possible. 

  (n) Obligations Individual. 

The obligations and representations and warranties of the Collateral Agent, the 
Servicer and each of the Lenders herein are made by each of them individually.  Nothing 
herein contained shall be construed as creating among the Lenders, or among the 
Collateral Agent, the Servicer and the Lenders, a partnership, joint venture or other joint 
association. 

  (o) No Obligation to Extend Credit. 

No provision of this Agreement shall be construed as obligating the Collateral Agent, 
the Servicer or any Lender to advance any monies or otherwise extend credit to the 
Company at any time. 
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  (p) Representations of Parties. 

Each of the Lenders, the Collateral Agent and the Servicer, severally and not jointly, 
represents and warrants to the other parties hereto that such party has all requisite power 
and capacity to execute, deliver and perform this Agreement and that the execution, 
delivery and performance of this Agreement has been duly authorized by all necessary 
action on the part of such party and that this Agreement constitutes the legal, valid and 
binding obligation of such party, enforceable against such party in accordance with its 
terms except as such enforceability may be limited by (i) bankruptcy, insolvency, 
reorganization or similar laws affecting the enforcement of creditors’ rights generally and

(ii) general principles of equity (regardless of whether such enforceability is considered 
in a proceeding in equity or law). 

  (q) Limitation of Liability Due to Forces Beyond Collateral Agent’s or Servicer’s

Control. 

In no event shall the Collateral Agent or the Servicer be responsible or liable for any 
failure or delay in the performance of its obligations hereunder arising out of or caused 
by, directly or indirectly, forces beyond its control, including, without limitation, strikes, 
work stoppages, accidents, acts of war or terrorism, civil or military disturbances, nuclear 
or natural catastrophes or acts of God, and interruptions, loss or malfunctions of utilities, 
communications or computer (software and hardware) services; it being understood that 
the Collateral Agent and the Servicer shall use reasonable efforts which are consistent 
with accepted practices in the banking industry to resume performance as soon as 
practicable under the circumstances.  

[Remainder of page intentionally left blank; next page is signature page.] 
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SCHEDULE II 

ADDRESSES FOR NOTICES 

 

If to Hard Money Company, LLC, as either Collateral Agent or Servicer: 

     Hard Money Company, LLC 
[Address] 5068 West Plano Pkwy. #300 
      Plano, TX 75093 
Attention:  [Shaun Cohen] 
Facsimile:  [___________] 
E-mail:  [shaun@equitybuildfinance.com] 
 

If to the Lenders: 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

 

If to the Company: 

     EquityBuild, Inc. 
[Address] 1083 N Collier Blvd. #132 
      Marco Island, FL 34145 
Attention:  [Jerry Cohen] 
Facsimile:  [___________] 
E-mail:  [jerry@equitybuild.com] 
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  [The Above Space For Recorder's Use Only]   
 

MORTGAGE 
 

THIS MORTGAGE ("Security Instrument") is given on April 28th, 2015. The mortgagor is 
EquityBuild, Inc. ("Borrower"). 

 

This Security Instrument is given to The Persons Listed on Exhibit A to the Mortgage C/O Hard 
Money Company, LLC whose address is 5068 West Plano Pkwy. #300 Plano, TX 75093 
("Lender"). 

 

Borrower owes Lender the principal sum of Nine Hundred Twenty-Five Thousand and 00/100 
Dollars (U.S. $925,000.00). This debt is evidenced by Borrower's note dated the same date as this 
Security Instrument (Mortgage), which provides for a final payment of the full debt, if not paid earlier, 
due and payable May 1st, 2017. This Security Instrument secures to Lender: 
(a) the repayment of the debt evidenced by the Note, with interest, and all renewals, extension and 
modifications; (b) the payment of all other sums, with interest advanced under paragraph 7 to protect 
the security of this Security Instrument; and (c) the performance of Borrower's covenants and 
agreements under this Security Instrument and the Note. For this purpose, Borrower does hereby 
mortgage, grant and convey to Lender the following described property located in COOK County, 
Illinois: 

 

 

PIN: 16-15-128-020-00000 
 

 

which has the address of 400 S Kilbourn Ave. Chicago, IL 60624 ("Property Address"); 
 

TOGETHER WITH all the improvements now or hereafter erected on the property, and all 
easements, rights, appurtenances, rents, royalties, mineral, oil and gas rights and profits, water rights 
and stock and all fixtures now or hereafter a part of the property. All replacements and additions shall 
also be covered by this Security Instrument. All of the foregoing is referred to in this Security 
Instrument as the "Property." 
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BORROWER COVENANTS that Borrower is lawfully seized of the estate hereby conveyed 
and has the right to mortgage, grant and convey the Property and that the Property is 
unencumbered, except for encumbrances of record. Borrower warrants and will defend generally the 
title to the Property against all claims and demands, subject to any encumbrances of record. 

 

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-
uniform covenants with limited variations by jurisdiction to constitute a uniform security instrument 
covering real property. 

 

UNIFORM COVENANT. Borrower and Lender covenant and agree as follows: 
 

1. Payment of Principal and Interest; Prepayment and Late Charges. Borrower shall promptly 
pay when due the principal of and interest on the debt evidenced by the Note and any prepayment 
and late charges due under the Note. 

 

2. Hazard Insurance. Borrower shall keep the improvements now existing or hereafter erected 
on the Property insured against loss by fire, hazards included within the term "extended coverage" 
and any other hazards for which Lender requires insurance. This insurance shall be maintained in the 
amounts and for the periods that Lender requires. The insurance carrier providing the insurance shall 
be chosen by Borrower subject to Lender's approval which shall not be unreasonably withheld. 

 

All insurance policies and renewals shall be acceptable to Lender and shall include a standard 
mortgage clause. Lender shall have the right to hold the policies and renewals. If Lender requires, 
Borrower shall promptly give to Lender all receipts of paid premiums and renewal notices. In the 
event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may 
make proof of loss if not made promptly by Borrower. 

 

Unless Lender and Borrower otherwise agree in writing, insurance proceeds shall be applied 
to restoration and repair of the Property damaged, if the restoration or repair is economically feasible 
and Lender's security is not lessened. If the restoration or repair is not economically feasible or 
Lender's security would be lessened, the insurance proceeds shall be applied to the sums secured 
by this Security Instrument, whether or not then due, with any excess paid to Borrower. If Borrower 
abandons the Property, or does not answer within 30 days a notice from Lender that the insurance 
carrier has offered to settle a claim, then Lender may collect the insurance proceeds. Lender may 
use the proceeds to repair or restore the Property or to pay sums secured by this Security 
Instrument, whether or not then due. The 30-day period will begin when the notice is given. 

 

Unless Lender and Borrower otherwise agree in writing, any application of proceeds to 
principal shall not extend or postpone the due date of the monthly payments referred to in 
paragraphs 1 and 2 or change the amount of the payments. If under paragraph 19 the property is 
acquired by Lender, Borrower's rights to any insurance policies and proceeds resulting from damage 
to the Property prior to the acquisition shall pass to Lender to the extent of sums secured by this 
Security Instrument immediately prior to the acquisition. 

 

3. Preservation and Maintenance of Property; Leaseholds. Borrower shall not destroy, damage 
or substantially change the Property, allow the Property to deteriorate or commit waste. If this 
Security Instrument is on a leasehold, Borrower shall comply with the provisions of the lease, and if 
Borrower acquires fee title to the Property, the leasehold and fee title shall not merge unless Lender 
agrees to the merger in writing. 
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4. Protection of Lender's Rights in the Property; Mortgage Insurance. If Borrower fails to 
perform the covenants and agreements contained in this Security Instrument, or there is a legal 
proceeding that may significantly affect Lender's rights in the Property (such as a proceeding in 
bankruptcy, probate, for condemnation or to enforce laws or regulations), then Lender may do and 
pay for whatever is necessary to protect the value of the Property and Lender's rights in the Property. 
Lender's actions may include paying any sums secured by a lien which has priority over this Security 
Instrument, appearing in court, paying reasonable attorneys' fees, and entering on the Property to 
make repairs. Although Lender may take action under this paragraph 4, Lender does not have to do 
so. 

 

5. Successor and Assigns Bound; Joint and Several Liability; Co-signers. The covenants and 
agreements of this Security Interest shall bind and benefit the successors and assigns of Lender and 
Borrower, subject to the provisions of paragraph 9. Borrower's covenants and agreements shall be 
joint and several. Any Borrower who co-signs this Security Instrument but does not execute the Note: 
(a) is co-signing this Security Instrument only to mortgage, grant and convey the Borrower's interest 
in the Property under the terms of this Security Instrument; (b) is not personally obligated to pay the 
sums secured by this Security Instrument; and (c) agrees that Lender and any other Borrower may 
agree to extend, modify, forebear or make any accommodations with regard to the terms of this 
Security Instrument or the Note without the Borrower's consent. 

 

6. Notices. Any notice to Borrower provided for in this Security Instrument shall be given by 
delivering it or by mailing it by first class mail unless applicable law requires use of another method. 
The notice shall be directed to the Property Address or any other address Borrower designates by 
notice to Lender. Any notice to Lender shall be given by first class mail to Lender's address stated 
herein or any other address Lender designates by notice to Borrower. Any notice provided for in this 
Security Instrument shall be deemed to have been given to Borrower or Lender when given as 
provided in this paragraph. 

 

7. Governing Law; Severability. This Security Instrument shall be governed by federal law and 
the law of jurisdiction in which the Property is located. In the event that any provision or clause of this 
Security Instrument or Note conflicts with applicable law, such conflict shall not affect other provisions 
of this Security Instrument or the Note which can be given effect without the conflicting provision. To 
this end the provisions of this Security Instrument and the Note are declared to be severable. 

 

8. Borrower's Copy. Borrower shall be given one conformed copy of the Note and of this 
Security Instrument. 

 

9. Transfer of the Property or a beneficial Interest in Borrower. If all or any part of the Property 
or any interest in it is sold or transferred (or if a beneficial interest in Borrower is sold or transferred 
and Borrower is not a natural person) without Lender's prior written consent, Lender may, at its 
option, require immediate payment in full of all sums secured by this Security Instrument. However, 
this option shall not be exercised by Lender if exercise is prohibited by federal law as of the date of 
this Security Instrument. 

 

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice 
shall provide a period of not less than 30 days from the date the notice is delivered or mailed within 
which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay these 
sums prior to the expiration of this period, Lender may invoke any remedies permitted by this 
Security Instrument without further notice or demand on Borrower. 

DocuSign Envelope ID: 3BA999AD-D564-41D8-B11A-AC1A7D4B97E4

Ex. 2-6, p. 298

Case: 1:18-cv-05587 Document #: 1217-2 Filed: 03/14/22 Page 394 of 614 PageID #:64592



NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows: 
 

10. Release. Upon payment of all sums secured by this Security Instrument, Lender shall 
release this Security Instrument without charge to Borrower. Borrower shall pay any recordation 
costs. 

11. Assignment of Rents and Leases. As additional security for the payment of the 
Indebtedness, Mortgagor assigns and transfers to Mortgagee, pursuant to 1953 PA 210, as amended 
by 1966 PA 151 (MCLA 554.231 et seq., MSA 26.1137(1) et seq.), all the rents, profits, and income 
under all leases, occupancy agreements, or arrangements upon or affecting the Premises (including 
any extensions or amendments) now in existence or coming into existence during the period this 
Mortgage is in effect. This assignment shall run with the land and be good and valid as against 
Mortgagor and those claiming under or through Mortgagor. This assignment shall continue to be 
operative during foreclosure or any other proceedings to enforce this Mortgage. If a foreclosure sale 
results in a deficiency, this assignment shall stand as security during the redemption period for the 
payment of the deficiency. This assignment is given only as collateral security and shall not be 
construed as obligating Mortgagee to perform any of the covenants or undertakings required to be 
performed by Mortgagor in any leases.In the event of default in any of the terms or covenants of this 
Mortgage, Mortgagee shall be entitled to all of the rights and benefits of MCLA 554.231-.233, MSA 
26.1137(1)-(3), and 1966 PA 151, and Mortgagee shall be entitled to collect the rents and income 
from the Premises, to rent or lease the Premises on the terms that it may deem best, and to maintain 
proceedings to recover rents or possession of the Premises from any tenant or trespasser.Mortgagee 
shall be entitled to enter the Premises for the purpose of delivering notices or other communications 
to the tenants and occupants. Mortgagee shall have no liability to Mortgagor as a result of those acts. 
Mortgagee may deliver all of the notices and communications by ordinary first-class U.S. mail.If 
Mortgagor obstructs Mortgagee in its efforts to collect the rents and income from the Premises or 
unreasonably refuses or neglects to assist Mortgagee in collecting the rent and income, Mortgagee 
shall be entitled to appoint a receiver for the Premises and the income, rents, and profits, with powers 
that the court making the appointment may confer. Mortgagor shall at no time collect advance rent in 
excess of one month under any lease pertaining to the Premises, and Mortgagee shall not be bound 
by any rent prepayment made or received in violation of this paragraph. Mortgagee shall not have 
any obligation to collect rent or to enforce any other obligations of any tenant or occupant of the 
Premises to Mortgagor. No action taken by Mortgagee under this paragraph shall cause Mortgagee 
to become a "mortgagee in possession."  

 

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in 
this Security Instrument and in any rider(s) executed by Borrower and recorded with it. 

 

Signed, sealed and delivered in the presence of: 
 

         BORROWER: EquityBuild, Inc. 
 
 
     

  (SEAL) 
Jerry Cohen, President 

 

 

 

 

 [Space Below This Line For Acknowledgement]   
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STATE OF FLORIDA, ___________________ County ss: 
 

I hereby certify that on this day, before me, an officer duly authorized in the state aforesaid 
and in the county aforesaid to take acknowledgements, personally appeared Jerry Cohen, to me 
known to be the person described in and who executed the foregoing instrument and acknowledged 
that he/she executed the same for the purpose therein expressed. 

 

WITNESS my hand and official seal in the county and state aforesaid this ____ day of 
____________, 20___. 

 

My Commission expires: 
 

{Seal} 
 

Notary Public 
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Exhibit A 
 

 Lender Name Principal Amount Percentage of Loan 

Brian Shea $50,000 5.41% 

Advanta IRA Trust, LLC 
FBO Brian Shea IRA 
#6213202 

$13,000 1.41% 

Jacqueline C. Rowe $80,000 8.65% 

iPlanGroup Agent for 
Custodian FBO Todd 
Colucey IRA 

$35,000 3.78% 

Karuna Voddi $12,777 1.38% 

Carolyn Ucker $25,000 2.70% 

Chukwuemeka Ezeume $150,000 16.22% 

1839 Fund I, LLC $50,000 5.41% 

RE Solutions MD Employee 
Profit Sharing Plan/ 401K 

$50,000 5.41% 

Gerry & Clarice Recamara $28,792 3.11% 

Peter P. Nuspl $95,000 10.27% 

iPlan Group Agent for 
Custodian FBO Cecilia 
Wolff 

$64,556 6.98% 

John B.Allred & Glenda K. 
Allred JTWROS 

$190,000 20.54% 

R. D. Meredith General 
Contractor LLC 401K Plan 

$5,875 0.64% 

EquityBuild, Inc. $75,000 8.11% 
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

among 

EQUITYBUILD FINANCE, LLC, 

as Collateral Agent and Loan Servicer, 

and 

EACH OF THE LENDERS PARTY HERETO 

DATED AS OF _____________
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

This COLLATERAL AGENCY AND SERVICING AGREEMENT (as amended,  
supplemented or otherwise modified from time to time, this “Agreement ”) is made as of
_____________, by and among (i) EquityBuild Finance, LLC, a Florida limited liability 
Borrower (in its individual capacity, “EBF”, and in its capacity as collateral agent for the
Lenders (as defined below), and in its capacity as loan servicer for the Lenders, the 
“Collateral Agent” or the “Servicer”), and (ii) each of the Lenders party hereto (together 
with their respective successors and assigns as beneficiaries of the Note (as defined 
below), the “Lenders”), and is acknowledged, consented and agreed to by EquityBuild, 
Inc.  (the “Borrower”). 

RECITALS 

A.  Reference is made to that certain Note, dated _____________ (as the same from 
time to time hereafter may be amended, restated, supplemented or otherwise modified, 
the “Note”) by the Borrower in favor of the Lenders, pursuant to which, subject to the
terms and conditions set forth therein, the Lenders shall make individual investment loans 
(each an “Investment”) to the Borrower as a collective secured loan (the “Loan”). 

B. The Lenders have agreed to make the Loan to the Borrower, but only upon the 
condition, among others, that the Borrower grant to the Collateral Agent, for the benefit 
of the Lenders, as security for the Borrower’s obligations to the Lenders and the

Collateral Agent under or in respect of the Note and the Mortgage (as defined below), a 
perfected lien on, and security interest in, the Collateral (as defined below). 

C.  The Lenders desire that EBF act as the collateral agent for and on behalf of all of 
the Lenders regarding the Collateral, all as more fully provided herein; and the Collateral 
Agent and the Lenders have entered into this Agreement to, among other things, further 
define the rights, duties, authority and responsibilities of the Collateral Agent and the 
relationship among the Lenders regarding their pari passu interests in the Collateral. 

D.  The Lenders also desire to retain EBF as the loan servicer to act as their agent to 
employ commercially reasonable and prudent practices to collect all scheduled payments 
on the Loan, and to protect to the best of the Servicer’s ability, the security for the Loan. 

AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing premises and for other 
good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, EBF and the Lenders agree as follows: 
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1. DEFINED TERMS. 

As used in this Agreement, and unless the context requires a different meaning, the 
following terms have the respective meanings indicated below, all such definitions to be 
equally applicable to the singular and plural forms of the terms defined. 

Actionable Default – means the existence and continuance of any Event of Default 
(as defined in the Note) beyond any grace period in respect thereof provided in the Note 
or the acceleration of the maturity of the Note. 

Affiliate – means, with respect to any specified Person, any other Person that 
directly or indirectly, through one or more intermediaries, has control of, is controlled by, 
or is under common control with, such specified Person. For these purposes, “control”

means the possession, directly or indirectly, of the power to direct or cause the direction 
of the management of any Person, whether through the ownership of voting securities, by 
contract or otherwise. 

Agent Professionals – means attorneys, legal counsel, accountants, appraisers, 
business valuation experts, environmental engineers, turnaround consultants, or other 
professionals or experts at any time retained by EBF in the discharge of its duties 
hereunder or under any of the Collateral Documents. 

Agent-Related Persons – means EBF, in its capacity as Collateral Agent or Servicer, 
and any successor collateral agent or loan servicer, and any co-agents or separate agents 
appointed pursuant to Section 5, together with their respective Affiliates, and the officers, 
directors, employees, representatives, agents and Agent Professionals of such Persons 
and Affiliates.  

Agreement – has the meaning specified for such term in the Preamble hereto. 

Business Day – means a day (i) other than Saturday or Sunday and (ii) on which 
commercial banks are open for business in New York, New York. 

Collateral – has the meaning specified for such term in Mortgage.  

Collateral Agent – has the meaning specified for such term in the Preamble hereto. 

Collateral Documents – means the Mortgage and any other document now or 
hereafter evidencing a security interest, lien or other encumbrance granted to secure the 
obligations payable under the Note or any guarantee thereof.   

Enforcement Notice – means a written notice given by the Required Lenders to the 
Collateral Agent stating that an Actionable Default exists. 

EBF– has the meaning specified for such term in the Preamble hereto. 

Lenders – has the meaning specified for such term in the Preamble hereto. 
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Liens – means any pledges, liens, claims, encumbrances or security interests. 

Mortgage – has the meaning specified for such term in Note. 

Obligations – means and includes all present and future indebtedness, obligations 
and liabilities of every kind and nature of the Borrower from time to time owed to any 
Lender under the Note arising from, evidenced by or relating to the Note or the Mortgage. 

Note – has the meaning specified for such term in Recital A hereto. 

Person – means any individual, partnership, corporation, limited liability Borrower, 
unincorporated organization or association, trust or other entity. 

Required Lenders – means the Lenders acting by a majority of principal advanced 
by the Lenders under the Note. 

Servicer – has the meaning specified in the Preamble hereto. 

Total Investments – means, with respect to Investments that remain outstanding in 
whole or in part, the total original amount of Investments a Lender has loaned to the 
Borrower; provided that for purposes of Section 10(e) hereof, such amounts shall be 
rounded down to the nearest whole $25,000 increment. By way of example only, if actual 
Total Investments equaled $176,000, for purposes of Section 10(e), such Total 
Investments would equal $175,000. 

2. APPOINTMENTS; IRREVOCABLE DELEGATION OF AUTHORITY. 

  (a) Appointment as Collateral Agent and Loan Servicer. 

The Lenders hereby appoint and designate EBF as collateral agent on their behalf 
hereunder and under the Mortgage.  The Lenders hereby also appoint and designate EBF 
as the loan servicer with respect to the Loan.  EBF hereby accepts such appointments on 
the terms and conditions set forth herein and acknowledges that it holds the Collateral 
and acts under the Mortgage as agent for and on behalf of the Lenders.  The Lenders 
hereby authorize and direct the Collateral Agent to (a) enter into the Mortgage and the 
Note for and on behalf of and for the benefit of the Lenders in accordance with the terms 
hereof and thereof, (b) exercise such rights and powers under this Agreement, the Note or 
the Mortgage as the case may be, as are specifically granted or delegated to the Collateral 
Agent by the terms hereof and thereof, together with such other rights and powers as are 
reasonably incidental thereto or as are customarily and typically exercised by agents 
performing duties similar to the duties of the Collateral Agent hereunder and under the 
Collateral Documents, subject, however, to any express limitations set forth herein or in 
the Mortgage, and (c) perform the obligations of the Collateral Agent thereunder.  The 
Lenders hereby agree to be bound by the provisions of the Mortgage and the Note.  The 
duties of the Collateral Agent and the Servicer shall be deemed ministerial and 
administrative in nature, and neither the Collateral Agent nor the Servicer shall have, by 
reason of this Agreement or either of the Mortgage or the Note, a fiduciary relationship 
with any Lender and/or any Affiliate thereof. 
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  (b) Irrevocable Delegation of Authority. 

Each Lender does hereby irrevocably delegate to the Collateral Agent all of each 
such Lender’s rights and powers under the Note and the Mortgage and agrees for the

benefit of the Collateral Agent and the other Lenders not to exercise any right or power of 
such Lender under the Note or the Mortgage. 

3. LIMITATIONS ON DUTIES AND ACTIONS OF COLLATERAL AGENT AND 
THE SERVICER. 

Neither the Collateral Agent nor the Servicer shall have any duties or responsibilities 
except those expressly set forth in this Agreement and the Mortgage.  Neither the 
Collateral Agent nor the Servicer shall be liable for any action taken or omitted by it, or 
any action suffered by it to be taken or omitted, excepting only its own gross negligence 
or willful misconduct, as finally determined by a court of competent jurisdiction.  IN 
THE ABSENCE OF WRITTEN INSTRUCTIONS FROM THE REQUIRED LENDERS, 
NEITHER THE COLLATERAL AGENT NOR THE SERVICER SHALL FORECLOSE 
UPON ANY LIEN WITH RESPECT TO ANY OF THE COLLATERAL OR TAKE 
ANY OTHER ACTION WITH RESPECT TO THE COLLATERAL OR ANY PART 
THEREOF. 

4. RECOURSE THROUGH COLLATERAL AGENT; SHARING OF 
COLLATERAL. 

  (a) Recourse Through Collateral Agent. 

Each of the Lenders acknowledges and agrees that (i) it shall only have recourse to 
the Collateral through the Collateral Agent and that it shall have no independent recourse 
to the Collateral and (ii) the Collateral Agent shall have no obligation to, and shall not, 
take any action hereunder or under the Mortgage except upon written instructions from 
the Required Lenders in accordance with Section 6(a). 

  (b) Sharing of Collateral. 

No Lender shall contest the validity, perfection, priority or enforceability of, or seek 
to avoid, any Lien securing any Obligation, and each party hereby agrees to cooperate, at 
no cost to the Collateral Agent, in the defense of any action contesting the validity, 
perfection, priority or enforceability of any such Lien.  No Lender shall have the right to 
obtain any of the Collateral or the benefit of any Lien on any property of the Borrower 
solely in respect of Obligations owing to such Lender or any group of Lenders comprised 
of less than all the Lenders. 

5. CO-AGENTS; COLLATERAL AGENT’S AND SERVICER’S USE OF

PROFESSIONALS. 

  (a) Co-Agents. 

Each of the Collateral Agent and the Servicer shall have power to appoint one or 
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more Persons to act as a co-agent or co-agents, jointly with the Collateral Agent and/or 
the Servicer, or to act as a separate agent or separate agents, with respect to all or any part 
of the Collateral or to enforce the Lender’s rights under the Note, and to vest in such

Person or Persons, in such capacity, such rights, powers, duties and obligations of the 
Collateral Agent and/or the Servicer, with the consent of the Required Lenders (such 
consent not to be unreasonably withheld or delayed), in any case only as may be 
necessary or desirable for the purpose of meeting any legal requirements of any 
jurisdiction in which any part of the Collateral may at the time be located.  Absent any 
specific agreement to the contrary, any co-agent or co-agents or separate agent or 
separate agents so appointed shall, to the extent applicable, have the rights, powers, 
obligations and duties of the Collateral Agent and/or the Servicer hereunder.  Neither the 
Collateral Agent nor the Servicer shall be responsible for the negligence, default or 
misconduct of any such co-agent or separate agent selected by it with reasonable care nor 
for any fees or expenses of such co-agent or separate agent. 

   (b) Agent Professionals. 

The Collateral Agent and the Servicer may employ one or more Agent Professionals 
to advise or assist it from time to time, but shall not be responsible for the negligence, 
default or misconduct of any such Agent Professionals selected by it with reasonable care.  
The Collateral Agent and the Servicer shall be entitled to rely on the advice and 
statements of Agent Professionals so selected.  The Borrower shall pay reasonable 
remuneration for all services performed by Agent Professionals for the Collateral Agent 
and the Servicer in the discharge of its duties hereunder and under the Collateral 
Documents in accordance with Section 11(b) hereof. 

6. INSTRUCTIONS FROM LENDERS; ENFORCEMENT NOTICE. 

   (a) Instructions from Lenders. 

Unless otherwise excused as provided herein, both the Collateral Agent and the 
Servicer shall act on all written instructions received from the Required Lenders, with 
respect to any action to be taken or not to be taken in connection with this Agreement, the 
Mortgage or the Note, including, without limitation, actions to be taken in connection 
with an insolvency proceeding in respect of the Borrower; provided, however, that the 
Collateral Agent shall act only on written instructions from all Lenders with respect to the 
amendment or termination of the Mortgage, or, except as provided in the Mortgage, any 
Lien on property of the Borrower granted under the Mortgage.  If either the Collateral 
Agent or the Servicer shall request instructions from the Lenders with respect to taking 
any particular action in connection with this Agreement, the Mortgage, the Note or any 
such Lien, the Collateral Agent and the Servicer shall be entitled to refrain from taking 
such particular action unless and until it shall have received written instructions from the 
Required Lenders (in which event it shall be required to act in accordance with such 
written instructions unless otherwise excused as provided herein), and neither the 
Collateral Agent nor the Servicer shall incur any liability to any Person for so refraining.  
Without limiting the foregoing, no Lender shall have any right of action whatsoever 
against the Collateral Agent or the Servicer as a result of the Collateral Agent or the 
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Servicer taking or not taking any action hereunder or pursuant to or in accordance with 
the written instructions of such Required Lenders, except for the Collateral Agent’s or the

Servicer’s own gross negligence or willful misconduct in connection with any action 
taken or not taken by it, as finally determined by a court of competent jurisdiction.  
Notwithstanding anything to the contrary contained in this Agreement or any of the 
Collateral Documents, (i) the failure of the Collateral Agent or the Servicer to take any 
action shall not constitute gross negligence or willful misconduct by the Collateral Agent 
or the Servicer hereunder (A) following a request by the Collateral Agent or the Servicer 
for the Required Lenders’ consent to such action and the failure of the Required Lenders
to respond to such request or (B) in the absence of written instructions from the Required 
Lenders and (ii) neither the Collateral Agent nor the Servicer shall be required to take any 
action that is, in its opinion (which may be, but is not required to be, based on the advice 
of legal counsel), contrary to applicable law or the Note or the Mortgage or that would, in 
its reasonable opinion, subject it or any Agent-Related Persons to liability or that would 
require it to expend or risk its own funds. 

  (b) Enforcement Notices. 

The Collateral Agent shall, as soon as practicable but in any event, if applicable, 
within ten (10) Business Days following receipt thereof, furnish to each of the Lenders: 

(i) a copy of each Enforcement Notice received by the Collateral Agent; 

(ii) a copy of each certificate or other written notice received by the Collateral 
Agent rescinding or withdrawing an Enforcement Notice; 

(iii) a copy of any written notice or other written communication given or 
received by the Collateral Agent under the Note or the Mortgage; and 

(iv) such other written notices required by the terms of this Agreement to be 
furnished by or to the Collateral Agent. 

Any Enforcement Notice shall be deemed to have been given when actually received 
by the Collateral Agent and to have been rescinded or withdrawn when the Collateral 
Agent has actually received from the notifying party a written notice rescinding or 
withdrawing such Enforcement Notice.  Any Enforcement Notice shall be deemed to be 
outstanding and in effect at all times after such notice has been given until such time, if 
any, as such notice has been rescinded or withdrawn. 

7. NO RESPONSIBILITY OF COLLATERAL AGENT OR SERVICER FOR 
CERTAIN MATTERS. 

Neither the Collateral Agent nor the Servicer shall be responsible in any manner 
whatsoever for the correctness of any recitals, statements, information, representations or 
warranties contained herein or in the Mortgage except for those made by it herein.   
Neither the Collateral Agent nor the Servicer makes any representation or warranty as to, 
and is not responsible in any way for: (i) the description, value, location, existence, or 
condition of any Collateral; (ii) the financial condition of the Borrower or the title of the 
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Borrower to any of the Collateral; (iii) the sufficiency of the security afforded by this 
Agreement, the Note or the Mortgage or whether registration in respect thereof has been 
properly effected or maintained; (iv) the validity, genuineness, correctness, perfection, or 
priority of any Lien with respect to the Collateral; (v) other than in respect of itself as to 
the Collateral Agent’s and the Servicer’s representations in Section 15(p) hereof, the 
validity, proper execution, enforceability, legality, or sufficiency of this Agreement, the 
Note, the Mortgage or any instrument deposited with the Collateral Agent or the Servicer; 
(vi) the identity, authority or right of any Lender executing any document; or (vii) the 
filing or renewal of any registration of the Mortgage or any public filing required under 
applicable law to perfect any of the Collateral Agent’s Liens, for the benefit of the

Lenders, in any of the Collateral.  Neither the Collateral Agent nor the Servicer shall be 
required to ascertain or inquire as to the performance by the Borrower of any of its 
covenants or obligations hereunder or under the Mortgage or the Note.  In no event shall 
either the Collateral Agent or the Servicer be responsible or liable for special, indirect, or 
consequential loss or damage of any kind whatsoever (including, but not limited to, loss 
of profit) irrespective of whether the Collateral Agent or the Servicer has been advised of 
the likelihood of such loss or damage and regardless of the form of action. 

8. LIMITED DUTIES OF COLLATERAL AGENT REGARDING 
COLLATERAL; FURTHER ACTS WITH RESPECT TO COLLATERAL. 

(a)  The Collateral Agent shall not be responsible for insuring any of the Collateral 
or for the payment of taxes, charges, fines, levies, assessments or for ensuring or 
protecting the validity, genuineness, correctness, perfection, or priority of any Lien upon 
any of the Collateral, and shall be indemnified therefor as provided in Section 12.  
Furthermore, the Collateral Agent shall not be responsible for the maintenance or 
safeguarding of any Collateral, except as provided in the immediately following sentence 
when the Collateral Agent has actual possession of any Collateral.  The Collateral Agent 
shall not have any duty to any of the Lenders with respect to any Collateral, including, 
without limitation, any Collateral in its possession or control or in the possession or 
control of any agent or nominee of the Collateral Agent selected by it with reasonable 
care, or any income therefrom or for the preservation of rights against prior parties or any 
other rights pertaining to the Collateral, except as stated in the next succeeding paragraph. 

(b)  Beyond the exercise of reasonable care in the custody thereof and the duty to 
account for monies actually received by it, the Collateral Agent shall have no duty as to 
any Collateral in its possession or control or in the possession or control of any agent or 
bailee or any income thereon or as to preservation of rights against prior parties or any 
other rights pertaining thereto and the Collateral Agent shall not be responsible for filing 
any financing or continuation statements or recording any documents or instruments in 
any public office at any time or times or otherwise perfecting or maintaining the 
perfection of any security interest in the Collateral.  The Collateral Agent shall be 
deemed to have exercised reasonable care in the custody of the Collateral in its 
possession if the Collateral is accorded treatment substantially equal to that which it 
accords its own property and shall not be liable or responsible for any loss or diminution 
in the value of any of the Collateral, by reason of the act or omission of any carrier, 
forwarding agency or other agent or bailee selected by the Collateral Agent with 
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reasonable care.  The Collateral Agent shall not be responsible for the existence, 
genuineness or value of any of the Collateral or for the validity, perfection, priority or 
enforceability of the Liens in any of the Collateral, whether impaired by operation of law 
or by reason of any action or omission to act on its part hereunder, except to the extent 
such action or omission constitutes gross negligence, bad faith or willful misconduct on 
the part of the Collateral Agent, or for the validity or sufficiency of the Collateral or any 
agreement or assignment contained therein, for the validity of the title of the Borrower to 
the Collateral, for insuring the Collateral or for the payment of taxes, charges, 
assessments or Liens upon the Collateral or otherwise as to the maintenance of the 
Collateral. 

9. DUTIES AS LOAN SERVICER. 

   (a) Specific Loan Services/Functions. 

In its capacity as the Servicer, EBF shall: (a) issue payment coupons or monthly 
statements to the Borrower directing Loan repayment to the Lenders or the Servicer; 
(b) issue payoff demands, beneficiary statements and mortgage ratings; (c) demand, 
receive and collect all Loan payments, deposit them by the next business day into the 
Servicer’s trust account and/or facilitate having them paid directly to Lender, in each case 
within 25 days of the date due; (d) issue annual Form 1099 income tax statements to the 
Borrower and Lenders; (e) answer Borrower inquiries, demands and requests; (f) grant 
appropriate payment deferrals, but not of the maturity of the Loan unless approved by the 
Required Lenders; (g) monitor the continued effectiveness and claims on any property 
insurance listed in the Loan escrow instructions; (h) request and receive notices of default 
on senior liens; (i) receive notices of property tax delinquencies, should a tax service be 
ordered through escrow or subsequently; and (j) execute and deliver on Lenders’ behalf
and in Lenders’ name any documents necessary or convenient for the purpose of

maintaining or enforcing the Loan. 

   (b) Protective Advances. 

Upon request of the Servicer, Lenders shall make such advances as approved by the 
Required Lenders to be necessary and prudent to protect and to collect Lenders’ interest

in the Loan.  If any Lender fails to make advances approved by the Required Lenders, the 
other Lenders are authorized to advance the amount the non-paying Lender failed to 
advance and to receive payment in full with interest at 10% per annum before any further 
payments are made to the non-paying Lender and, the non-defaulting Lenders shall also 
have the option, exercisable within 30 days after Lender’s failure to pay, to purchase such

Lender’s interest in the Loan for the outstanding principal balance and any accrued

interest, fees and costs owed to the defaulting Lender, payable within 15 days after the 
election to purchase is made.  The Servicer, in its absolute discretion, may advance its 
own funds to protect the security of the Loan, including advances to cure senior liens, 
property insurance, foreclosure expenses, repair, advertising, litigation expenses and 
similar items, but not Loan payments.  The Servicer shall be reimbursed such advances, 
with interest at the interest rate then payable with respect to the Loan, from the next Loan 
payment, or within 10 days after a written request to Lenders. To secure the Servicer’s
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advances, Lenders hereby irrevocably assign to the Servicer, to the extent of advances 
owed to the Servicer, the first Loan payments received after an advance is made.  A 
defaulting or non-paying Lender will be liable to the remaining Lenders for all damages 
incurred as result of his/her/their failure to act or failure to advance funds including, but 
not limited to, actual attorneys’ fees, court costs and fees, or any damages related to loss

of the security for the Loan. 

   (c) Loan Documents. 

To the extent not maintained by the Collateral Agent, the Servicer shall retain 
custody as agent for Lenders of the original Note and Mortgage. 

   (d) Real Estate Owned. 

The Servicer is also Lenders’ agent (in conjunction with the Collateral Agent) to 
liquidate any real estate acquired by Lenders in foreclosure of the property securing the 
Loan (the “Property”). During the foreclosure process, the Servicer’s servicing fee shall
continue as set forth in Section 12 herein.  Additionally, at the option of Lenders and by 
separate fee agreement to be signed by the parties, the Servicer shall: (i) arrange 
appropriate property insurance; (ii) manage the Property, including arranging 
maintenance and construction, tenant relations, repair and security; (iii) arrange for the 
valuation and resale of the Property, including hiring a Realtor® or broker to list, show 
and sell the Property; and (iv) accept reasonable offers on the Property, at the price and 
terms approved by the Required Lenders and execute all necessary and appropriate 
documentation to carry out the sale.   

   (e) Servicing Fees. 

The Servicer's fee to each Lender to service any Loan shall be up to 3% interest per 
annum on the Investment made by such Lender in the Loan, as such amount may adjust 
from time to time upon making an Investment in the Loan (or upon making Investments 
in any other Loan) in accordance with this Section 10(e).  The Servicer’s fee to a Lender
in respect of its Investment is calculated as follows: 

(i) 0% interest per annum on the Investment if either: (a) the original Investment 
in the Loan equals or exceeds $350,000; or (b) the original amount of the 
Total Investments equals or exceed $1,000,000; or 

(ii) For so long as clause (i) is not applicable, 1% interest per annum on the 
Investment if either: (a) the original Investment in the Loan equals or exceeds 
$200,000; or (b) the original amount of the Total Investments equals or 
exceeds $500,000; or 

(iii) For so long as clauses (i) or (ii) are not applicable, 2% interest per annum on 
the Investment if either: (a) the original Investment in the Loan equals or 
exceeds $100,000 or (b)  the original amount of the Total Investments equals 
or exceeds $250,000; or 
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(iv) For so long as clauses (i), (ii) or (iii) are not applicable, 3% interest per annum 
on the Investment in the Loan.  

The fee is deducted from the interest payment payable by the Borrower under the 
Note.  The Servicer shall be further compensated for work in respect of delinquent 
payments or other default by Borrower by assessing and receiving late charges, and by 
collecting an additional 2% of the principal amount of the Loan of any payments 
(whether interest or late fees) made to Lenders (or for their benefit) after the assessment 
of default interest on the Borrower under the Note that equal or exceed 2% interest per 
annum of the principal amount of the Loan.  Said additional amounts shall only be 
collected if default interest is, in fact, charged to the Borrower.  Lenders shall receive any 
benefit of the default interest rate and late fee payments in excess of the 2% interest per 
annum on the principal amount of the Loan collected by the Servicer. 

(f) Origination Fee. 

 On the Closing Statement of the Loan the Collateral Agent may charge the 
Borrower an origination fee (“Origination Fee”) of up to 5% of the principal amount of

the Loan. If such Origination Fee is collected, the Collateral Agent shall remit to each 
Lender a portion of the Origination Fee attributable to such Lender’s percentage of the
Loan (i.e., its Investment over all Investments in the Loan (the “Relative Percentage”) to
the extent actually collected from the Borrower. Such remittance shall be calculated as 
follows: 

(i) for Loans of $0 to $750,000: 
 
(A) a remittance of 2.5% of the principal of the Loan for a Lender whose 

Relative Percentage is 100%; 
(B) a remittance of 1.5% of the principal of the Loan for Lenders whose 

Relative Percentage is equal to or greater than 50%, but less than 100%; 

(C) a remittance of 0.5% of the principal of the Loan for Lenders whose 
Relative Percentage is equal to or greater than 25%, but less than 50%; 

(ii) for Loans of $750,001 to $1,500,000: 
 
(A) a remittance of 3.0% of the principal of the Loan for Lenders whose 

Relative Percentage is 100%; 
(B) a remittance of 2.0% of the principal of the Loan for Lenders whose 

Relative Percentage is equal to or greater than 50%, but less than 100%; 

(C) a remittance of 1.0% of the principal of the Loan for Lenders whose 
Relative Percentage is equal to or greater than 25%, but less than 50%; 

(iii) for Loans of $1,500,001 and above: 
 
(A) a remittance of 3.5% of the principal of the Loan for Lenders whose 

Relative Percentage is 100%; 
(B) a remittance of 2.5% of the principal of the Loan for Lenders whose 
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Relative Percentage is equal to or greater than 50%, but less than 100%; 

(C) a remittance of 1.5% of the principal of the Loan for Lenders whose 
Relative Percentage is equal to or greater than 25%, but less than 50% of 
the value of the Loan; 

(iv) for all Qualifying Lenders, a 0.5%  of the principal amount of the Loan shall 
be remitted among all Lenders who have committed the Investment within 
seven days after the Investment is made available (each, a “Qualifying 
Lender”) based on each such Qualifying Lender’s Investment to all such 
other Qualifying Lenders’ Investments. 

10. RELIANCE ON WRITINGS. 

Both the Collateral Agent and the Servicer shall be entitled and fully authorized to 
rely and act, and shall be fully protected in relying and acting, upon any writing, 
instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, facsimile, 
telex or other document believed by it to be genuine and correct and to have been signed 
or sent by or on behalf of the proper Person or Persons, and statements of the Borrower 
(including, without limitation, counsel to the Borrower) or the Lenders.  Neither the 
Collateral Agent nor the Servicer shall have any duty to verify or confirm the content of 
any writing, instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, 
facsimile, telex or other document. 
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 11. RESIGNATION AND REMOVAL OF COLLATERAL AGENT AND/OR 

SERVICER. 

  (a) Resignation or Removal. 

Both the Collateral Agent and the Servicer may at any time resign, effective upon 30 
days prior written notice (or such shorter period as may be agreed to by the Required 
Lenders and such party) to the Lenders and the Borrower, and either may be removed for 
or without cause at any time by the Required Lenders, effective upon 30 days’ notice. In

the event of any resignation or removal, the Required Lenders shall have the right to 
appoint a successor Collateral Agent and/or Servicer (which successor Collateral Agent 
and/or Servicer may be one of the Lenders or a financial institution that is engaged in the 
provision of agency services in syndicated commercial loan transactions or a trust 
Borrower that is engaged in the provision of trust services in secured private placement 
transactions), but, if the Required Lenders have not appointed a successor Collateral 
Agent and/or Servicer, as the case may be, within 30 days after the resigning Collateral 
Agent’s and/or Servicer’s giving of notice of resignation or its removal, the retiring

Collateral Agent and/or Servicer, as the case may be, shall, at the expense of the 
Borrower, on behalf of the Lenders, subject to the above provision regarding the identity 
and nature of a permissible successor Collateral Agent and/or Servicer, either appoint a 
successor Collateral Agent and/or Servicer or apply to the appropriate court to make such 
appointment.  Upon the acceptance of any appointment as a Collateral Agent and/or 
Servicer, as the case may be, hereunder by a successor, to be evidenced by the successor 
Collateral Agent’s or Servicer’s, as the case may be, execution and delivery to the 
Borrower, the Lenders and the retiring Collateral Agent and/or Servicer, as the case may 
be, of a counterpart of this Agreement, such successor Collateral Agent and/or Servicer, 
as the case may be, shall thereupon succeed to and become vested with all the rights, 
powers, privileges, duties and obligations of the retiring Collateral Agent and/or Servicer, 
as the case may be, and the retiring Collateral Agent and/or Servicer, as the case may be, 
shall be discharged from any further duties and obligations as Collateral Agent and/or 
Servicer, as the case may be, as appropriate, under this Agreement, the Note and the 
Mortgage.  The payment and indemnity obligations of the Borrower provided for in 
Section 12 shall survive any such removal or resignation in favor of the retiring Collateral 
Agent and/or Servicer, as the case may be, in respect of any matter arising during or after 
its tenure as Collateral Agent and/or Servicer, as the case may be.  For the avoidance of 
doubt, removal hereunder of EBF as the Collateral Agent in no way constitutes a removal 
of EBF as the Servicer and vice versa. 

  (b) Vesting. 

Upon the request of any successor Collateral Agent and/or Servicer, at the expense 
of the Borrower, the Lenders, the Borrower and the predecessor Collateral Agent and/or 
Servicer, as the case may be, shall promptly execute and deliver such instruments, 
conveyances, and assurances reflecting terms consistent with the terms hereof, the 
Mortgage and the Note for the purpose of more fully and certainly vesting and 
confirming in such successor Collateral Agent and/or Servicer, as the case may be, its 
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interest in, and Liens upon, the Collateral and all rights, powers, duties, and obligations 
of the predecessor Collateral Agent and/or Servicer, as the case may be, hereunder and 
under the Mortgage and the Note, and the predecessor Collateral Agent and/or Servicer, 
as the case may be, shall also promptly assign and deliver to the successor Collateral 
Agent and/or Servicer, as the case may be, any Collateral subject to the Liens of the 
Mortgage that may then be in its possession, as applicable. 

  (c) Successors. 

Any entity into which a Collateral Agent or Servicer may be amalgamated or merged, 
or with which it may be consolidated, or any entity resulting from any amalgamation, 
merger or consolidation to which a Collateral Agent or Servicer shall be a party, as a 
whole or substantially as a whole, shall be the successor of such Collateral Agent or 
Servicer hereunder if legally bound hereby as such successor, without the necessity for 
execution or filing of any paper or any further act on the part of any of the parties hereto, 
anything to the contrary contained herein notwithstanding. 

12. FEES TO COLLATERAL AGENT; PAYMENTS; INDEMNITY. 

  (a) Fees. 

In addition to any other fees owed to Servicer or Collateral Agent from either (i) 
Borrower, and paid by Borrower to Servicer or Collateral Agent, or (ii) Lender, and paid 
by Borrower out of amounts otherwise due to Lender, the Lender shall pay to the 
Collateral Agent all fees required to be paid under the Fee Schedule attached hereto as 
Schedule I with respect to this Agreement at the times and in the amounts set forth 
therein.  Any amounts owed by Lender may, at Collateral Agent’s discretion, be paid by
Borrower out of amounts otherwise payable from Borrower to Lender. 

  (b) Payment by the Borrower. 

The Borrower agrees that it will pay all of the Collateral Agent’s and the Servicer’s

fees, as applicable, including those owed by the Lender listed on Schedule I, which shall 
be paid by the Borrower on behalf of the Lender out of amounts otherwise due to the 
Borrower, for its respective services hereunder and will pay or reimburse the Collateral 
Agent and the Servicer upon its request for all of their respective expenses, disbursements 
and advances incurred or made in the administration of their respective duties hereunder 
and under the Note and the Mortgage, as applicable (including, without limitation, 
reasonable legal fees and expenses and the reasonable compensation of all Agent 
Professionals, Agent-Related Persons and other advisers, agents or experts employed or 
retained by the Collateral Agent or the Servicer pursuant to this Agreement).  In addition 
to and without limiting any other protection of the Collateral Agent and/or the Servicer 
hereunder or otherwise by law, the Borrower shall indemnify the Agent-Related Persons 
for any and all liabilities, obligations, losses, damages, penalties, actions, claims, 
demands, judgments, suits, costs, expenses or disbursements of any kind or nature 
whatsoever that may be suffered by, imposed on, incurred by or asserted against any 
Agent-Related Person, whether groundless or otherwise, howsoever arising from or out 
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of, or in any way related to the subject matter of, this Agreement, the Note, the Mortgage 
or any of the Collateral or the performance or enforcement of any of the terms of any 
thereof, including fees and expenses of special counsel; provided that the Borrower shall 
not be liable for any such payment to any Agent-Related Person to the extent the 
obligation to make such payment has been caused by such Agent-Related Person’s own
gross negligence or willful misconduct, as finally determined by a court of competent 
jurisdiction.  All statements from the Collateral Agent, the Servicer or any other Person 
for obligations owing by the Borrower pursuant to the preceding sentence shall be sent to 
the Borrower.  Any amount due under this Section 12(b) and unpaid 10 Business Days 
after request for such payment will bear interest from the expiration of such 10 Business 
Days at a rate per annum equal to two percent (2%) above the rate of interest publicly 
announced by JPMorgan Chase Bank, N.A. from time to time in New York City as its 
prime rate, payable on demand.  If not timely paid by the Borrower, at the Collateral 
Agent’s or the Servicer’s election, all amounts so payable and the interest thereon will be

payable out of any assets in the possession of the Collateral Agent and/or the Servicer 
and any other Collateral in priority to amounts owing to any and all other parties to this 
Agreement. 

  (c) Survival. 

The obligations of the Borrower and the Lenders under this Section 12 shall survive 
the payment in full of all of the other Obligations, the resignation or removal of the 
Collateral Agent and/or the Servicer and the termination of this Agreement. 

13. COLLATERAL AGENT’S AND SERVICER’S FUNDS NOT AT RISK. 

For purposes of clarity, no provision of this Agreement or the Mortgage, and no 
request of any Lender or other Person shall require either the Collateral Agent or the 
Servicer to expend or risk any of its own funds, or to take any legal or other action under 
this Agreement, the Note or the Mortgage which might, in its reasonable judgment, 
involve any expense or any financial or other liability unless the Collateral Agent or the 
Servicer shall be furnished with indemnification acceptable to it, acting reasonably, 
including the advance of funds sufficient in the judgment of the Collateral Agent or the 
Servicer, as applicable, to satisfy such liability, costs and expenses. 

14. INDEPENDENT CREDIT DECISIONS. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Collateral Agent, the Servicer or any other Lender and based upon such documents and 
information as it has deemed appropriate, made its own credit analysis and decision to 
enter into this Agreement.  Each Lender also acknowledges that it will, independently 
and without reliance upon any of the Collateral Agent, the Servicer or any other Lender 
and based upon such documents and information as it shall deem appropriate at the time, 
continue to make its own credit decisions in taking or not taking action under this 
Agreement. 

15. DETERMINATION OF LENDERS; SUBSEQUENT LENDERS BOUND. 
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The Collateral Agent and the Servicer may deem and treat the payee of any 
promissory note or other evidence of indebtedness or obligation relating to any 
Obligation as the owner thereof for all purposes hereof unless and until (i) a written 
notice of the assignment or transfer thereof signed by such payee and (ii) a written 
acknowledgment agreeing to be bound by the terms hereof and such other documents 
required by Section 16(d), each signed by the assignee or transferee, and in form 
reasonably satisfactory to the Collateral Agent and/or the Servicer, shall have been filed 
with the Collateral Agent and/or the Servicer, as applicable.  Any request, authority or 
consent of any Person who at the time of making such request or giving such authority or 
consent is the holder of any such note or other evidence of indebtedness or obligation, 
shall be conclusive and binding on any subsequent holder, transferee or assignee of such 
note or other evidence of indebtedness or obligation and of any note or notes or other 
evidences of indebtedness or obligation issued in exchange therefor. 

16. MISCELLANEOUS. 

   (a) Notices. 

All notices, requests and other communications shall have been duly given and shall 
be effective (a) when delivered by hand, (b) when transmitted via telecopy or email (or 
other facsimile device) with receipt confirmed with respect to telecopy, (c) the Business 
Day next following the day on which the same has been delivered prepaid to a reputable 
national overnight air courier service, or (d) the third Business Day next following the 
day on which the same is sent by certified or registered mail, postage prepaid, in each 
case to the respective parties at the address, telecopy number or email address as 
provided in the immediately succeeding sentence; provided, however, that if any notice is 
delivered on a day other than a Business Day, or after 5:00 P.M. (Eastern time) on any 
Business Day, then such notice shall not be effective until the next Business Day.  For 
purposes hereof, the address of each party hereto and its facsimile number or email 
address (until written notice of a change thereof is delivered to the Collateral Agent, the 
Servicer, the Borrower and each Lender) shall be as set forth in Schedule II hereto, or at 
such other address as such party may specify by written notice to the other parties hereto.  
Notices to any Person that becomes a holder of Obligations after the date hereof shall be 
given to such address or facsimile number or email address of which such Person shall 
have given written notice to the Collateral Agent, the Servicer and the Borrower. 

  (b) Amendments. 

No provision of this Agreement may be amended or waived except by a writing 
signed by the Required Lenders, the Collateral Agent and the Servicer; provided, 
however, that any amendment expanding the obligations or liabilities of the Borrower 
either hereunder or thereunder shall require the Borrower’s consent. 

  (c) Conflicts with Collateral Documents and other Transaction Documents. 

The Collateral Agent, the Servicer and the Lenders agree that, if any provision of 
this Agreement is inconsistent with or contrary to any provisions in the Note or the 
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Mortgage, the provisions of this Agreement shall prevail as between and among the 
Collateral Agent, the Servicer and the Lenders. 

  (d) Successors and Assigns. 

This Agreement shall be binding upon, and inure to the benefit of, the Collateral 
Agent, the Servicer and the Lenders and their respective successors and assigns.  If any 
Lender shall assign or transfer the Obligations owing to it, it shall promptly so notify the 
Collateral Agent and the Servicer in writing.  No Lender which assigns or transfers any 
Obligations owing to it shall assign or transfer its benefits under the Collateral 
Documents without obtaining from the assignee or transferee and delivering to the 
Collateral Agent, the Servicer and the Lenders a joinder agreement and an executed 
acknowledgment of the assignee or transferee agreeing to be bound by the terms hereof to 
the same extent as if it had been a Lender on the date hereof.  Each assignee or transferee 
of any Obligations shall take such Obligations subject to the provisions of this Agreement 
and to any request made, waiver or consent given or other action taken or authorized 
hereunder by each previous holder of such Obligations prior to the receipt by the 
Collateral Agent and the Servicer of written notice of such assignment or transfer; and, 
except as expressly otherwise provided in such notice, the Collateral Agent and/or the 
Servicer shall be entitled to assume conclusively that the assignee or transferee named in 
such notice shall thereafter be vested with all rights and powers as a Lender under this 
Agreement (and the Collateral Agent and the Servicer may conclusively assume that no 
Obligations have been subject to any assignment or transfer other than transfers of which 
the Collateral Agent and the Servicer have received such a notice).  Upon the written 
request of any Lender or the Borrower, the Collateral Agent and the Servicer will provide 
such Lender and the Borrower with copies of any written notices of transfer received 
pursuant hereto. 

  (e) Continuing Effectiveness. 

This Agreement shall continue to be effective among the Collateral Agent, the 
Servicer and the Lenders even though a case or proceeding under any bankruptcy or 
insolvency law or any proceeding in the nature of a receivership, whether or not under 
any insolvency law, shall be instituted with respect to the Borrower or any portion of the 
property or assets of the Borrower, and all actions taken by the Collateral Agent with 
respect to the Collateral or by the Collateral Agent, the Servicer and the Lenders with 
regard to such proceeding shall be determined by the Required Lenders; provided, 
however, that nothing herein shall be interpreted to preclude any Lender from filing a 
proof of claim with respect to its Obligations or from casting its vote, or abstaining from 
voting, for or against confirmation of a plan of reorganization in a case of bankruptcy, 
insolvency or similar law in its sole discretion. 

  (f) Further Assurances. 

Each party and the Borrower agrees to do such further acts and things and to execute 
and deliver such additional agreements, powers and instruments as necessary or as any 
Lender or the Collateral Agent or the Servicer may reasonably request to carry into effect 
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the terms, provisions and purposes of this Agreement or to better assure and confirm unto 
the Collateral Agent or the Servicer or any of the other Lenders their respective rights, 
powers and remedies hereunder. 

  (g) Counterparts. 

This Agreement may be executed in any number of counterparts, all of which taken 
together shall constitute one and the same agreement, and any of the parties hereto may 
execute this Agreement by signing any such counterpart.  Delivery of an executed 
counterpart of a signature page to this Agreement by fax or pdf shall be effective as 
delivery of a manually executed counterpart of this Agreement. 

  (h) Effectiveness. 

This Agreement shall become effective immediately upon execution hereof by the 
Collateral Agent, the Servicer, the Required Lenders and the Borrower, and shall 
continue in full force and effect until 91 days following the date upon which all 
Obligations are irrevocably paid and satisfied in full; provided that, if the Obligations due 
and owing to a Lender have been paid and satisfied in full, then such Lender shall be 
deemed released from this Agreement without any further action being necessary.  Any 
such released Lender shall give the Collateral Agent notice of such release but the failure 
to give such notice shall not affect such release. 

  (i) Governing Law. 

THIS AGREEMENT SHALL BE CONSTRUED AND ENFORCED IN 
ACCORDANCE WITH, AND THE RIGHTS OF THE PARTIES SHALL BE 
GOVERNED BY, THE INTERNAL LAW OF THE STATE OF ILLINOIS, 
EXCLUDING CHOICE-OF-LAW PRINCIPLES OF THE LAW OF SUCH 
STATE THAT WOULD PERMIT THE APPLICATION OF THE LAWS OF A 
JURISDICTION OTHER THAN SUCH STATE. 

  (j) Jurisdiction. 

(i) Each party hereto irrevocably submits to the non-exclusive jurisdiction of 
any Illinois state or federal court sitting in Cook County, Illinois, over any suit, action or 
proceeding arising out of or relating to this Agreement or any of the agreements, 
documents or instruments delivered in connection herewith or therewith.  To the fullest 
extent permitted by applicable law, the parties hereto irrevocably waive and agree not to 
assert, by way of motion, as a defense or otherwise, any claim that it is not subject to the 
jurisdiction of any such court, any objection that it may now or hereafter have to the 
laying of the venue of any such suit, action or proceeding brought in any such court and 
any claim that any such suit, action or proceeding brought in any such court has been 
brought in an inconvenient forum. 

(ii) Nothing in this Section 16(j) shall affect the right that the Collateral Agent, 
the Servicer or any of the Lenders to serve process in any manner permitted by law, or 
limit any right that any party hereto may have to bring proceedings against the Borrower 
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in the courts of any appropriate jurisdiction or to enforce in any lawful manner a 
judgment obtained in one jurisdiction in any other jurisdiction. 

(iii) THE PARTIES HERETO IRREVOCABLY WAIVE ALL RIGHT TO 
TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM 
(WHETHER BASED ON CONTRACT, TORT OR OTHERWISE) ARISING OUT OF 
OR RELATING TO THIS AGREEMENT OR ANY OTHER AGREEMENT, 
DOCUMENT OR INSTRUMENT DELIVERED IN CONNECTION HEREWITH OR 
THEREWITH OR THE ACTIONS OF THE LENDERS, THE COLLATERAL AGENT 
OR THE SERVICER IN THE NEGOTIATION, ADMINISTRATION, 
PERFORMANCE OR ENFORCEMENT HEREOF OR THEREOF. 

  (k) Headings; Sections. 

Headings of Sections of this Agreement have been included herein for convenience 
only and should not be considered in interpreting this Agreement.  Unless stated 
otherwise in this Agreement, references in this Agreement to Sections are references to 
Sections of this Agreement. 

  (l) No Implied Beneficiaries. 

Nothing in this Agreement (except Section 16(b)), expressed or implied, is intended 
or shall be construed to confer upon or give to any Person, other than the Lenders, the 
Collateral Agent and the Servicer, any right, remedy or claim under or by reason of this 
Agreement or any covenant, condition or stipulation herein contained. 

  (m) Severability. 

If any provision of this Agreement shall be held or deemed to be, or shall in fact be, 
inoperative or unenforceable as applied in any particular case in any jurisdiction, or 
because it conflicts with any other provision or provisions hereof or with any constitution 
or statute or rule of public policy, or for any other reason, such circumstance shall not 
have the effect of rendering the provision in question inoperative or unenforceable in any 
other case or circumstance, or rendering any other provision herein contained invalid, 
inoperative or unenforceable to any extent whatsoever.  Upon the determination that any 
term or other provision of this Agreement is invalid, illegal or incapable of being 
enforced, the parties hereto shall negotiate in good faith to modify this Agreement so as 
to give effect to their original intention as closely as possible in an acceptable manner to 
the end that the transactions contemplated hereby are fulfilled to the maximum extent 
possible. 

  (n) Obligations Individual. 

The obligations and representations and warranties of the Collateral Agent, the 
Servicer and each of the Lenders herein are made by each of them individually.  Nothing 
herein contained shall be construed as creating among the Lenders, or among the 
Collateral Agent, the Servicer and the Lenders, a partnership, joint venture or other joint 
association. 
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  (o) No Obligation to Extend Credit. 

No provision of this Agreement shall be construed as obligating the Collateral Agent, 
the Servicer or any Lender to advance any monies or otherwise extend credit to the 
Borrower at any time. 
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  (p) Representations of Parties. 

Each of the Lenders, the Collateral Agent and the Servicer, severally and not jointly, 
represents and warrants to the other parties hereto that such party has all requisite power 
and capacity to execute, deliver and perform this Agreement and that the execution, 
delivery and performance of this Agreement has been duly authorized by all necessary 
action on the part of such party and that this Agreement constitutes the legal, valid and 
binding obligation of such party, enforceable against such party in accordance with its 
terms except as such enforceability may be limited by (i) bankruptcy, insolvency, 
reorganization or similar laws affecting the enforcement of creditors’ rights generally and
(ii) general principles of equity (regardless of whether such enforceability is considered 
in a proceeding in equity or law). 

  (q) Limitation of Liability Due to Forces Beyond Collateral Agent’s or Servicer’s

Control. 

In no event shall the Collateral Agent or the Servicer be responsible or liable for any 
failure or delay in the performance of its obligations hereunder arising out of or caused 
by, directly or indirectly, forces beyond its control, including, without limitation, strikes, 
work stoppages, accidents, acts of war or terrorism, civil or military disturbances, nuclear 
or natural catastrophes or acts of God, and interruptions, loss or malfunctions of utilities, 
communications or computer (software and hardware) services; it being understood that 
the Collateral Agent and the Servicer shall use reasonable efforts which are consistent 
with accepted practices in the banking industry to resume performance as soon as 
practicable under the circumstances.  

[Remainder of page intentionally left blank; next page is signature page.] 
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SCHEDULE I 

COLLATERAL AGENT FEE SCHEDULE 

 

Section 1:  Payouts 

All payouts paid by check.   
 
If Lender requests different method, fees are as follows: 
 

 Wire funds:    $50 
 Overnight check:   $50 
 Direct deposit:   No fee 

 
 
 
Section 2:  Buyouts 
 
If Lender requests principal back prior to Loan’s maturity date (and request granted),

Lender must pay an early liquidation fee equal to:  (i) 12% of the amount being returned 
if the request is made within one year of the date the Loan is funded (the “Origination 
Date”); and (ii) 10% of the amount being returned if the request is made between one and 
two years of the Origination Date. This fee is not intended to be a penalty but is an 
estimate, and indicative, of the actual cost and expenses EBF will incur in conjunction 
with such request.   
 

EBF reserves the right to extend the maturity date on any Loan at the request of the 
Borrower.  At that time, anyone who wishes to not participate in the extension may 
receive a return of their Investment and no fee will be charged in respect thereof .  
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SCHEDULE II 

ADDRESSES FOR NOTICES 

 

If to EquityBuild Finance, LLC, as either Collateral Agent or Servicer: 

     EquityBuild Finance, LLC 
[Address] 5068 West Plano Pkwy. #300 
      Plano, TX 75093 
Attention:  [Elizabeth Kammerer] 
Facsimile:  [___________] 
E-mail:  [elizabeth@equitybuildfinance.com] 
 

If to the Lenders: 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

 

If to the Borrower: 

     EquityBuild, Inc. 
[Address] 1083 N Collier Blvd. #132 
      Marco Island, FL 34145 
Attention:  [Elizabeth Kammerer] 
Facsimile:  [___________] 
E-mail:  [elizabeth@equitybuild.com] 
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Mail To: 
 

 

 

 

  [The Above Space For Recorder's Use Only]   
 

MORTGAGE 
 

THIS MORTGAGE ("Security Instrument") is given on February 15 th, 2016. The mortgagor 
is EquityBuild, Inc. ("Borrower"). 

 

This Security Instrument is given to The Persons Listed on Exhibit A to the Mortgage C/O 
EquityBuild Finance, LLC whose address is 5068 West Plano Pkwy. #300 Plano, TX 75093 
("Lender"). 

 

Borrower owes Lender the principal sum of One Million Three Hundred Seventy-Four Thousand 
Seven Hundred Fourteen and 00/100 Dollars (U.S. $1,374,714.00). This debt is evidenced by 
Borrower's note dated the same date as this Security Instrument (Mortgage), which provides for a 
final payment of the full debt, if not paid earlier, due and payable August 1st, 2017 unless 
otherwise specified on the respective note. This Security Instrument secures to Lender: 
(a) the repayment of the debt evidenced by the Note, with interest, and all renewals, extension and 
modifications; (b) the payment of all other sums, with interest advanced under paragraph 7 to protect 
the security of this Security Instrument; and (c) the performance of Borrower's covenants and 
agreements under this Security Instrument and the Note. For this purpose, Borrower does hereby 
mortgage, grant and convey to Lender the following described property located in COOK County, 
Illinois: 

 

 

PIN: 20-24-310-001-0000 
 

 

which has the address of 6801 S East End Ave., Chicago, IL 60649 ("Property Address"); 
 

TOGETHER WITH all the improvements now or hereafter erected on the property, and all 
easements, rights, appurtenances, rents, royalties, mineral, oil and gas rights and profits, water rights 
and stock and all fixtures now or hereafter a part of the property. All replacements and additions shall 
also be covered by this Security Instrument. All of the foregoing is referred to in this Security 
Instrument as the "Property." 
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BORROWER COVENANTS that Borrower is lawfully seized of the estate hereby conveyed 
and has the right to mortgage, grant and convey the Property and that the Property is 
unencumbered, except for encumbrances of record. Borrower warrants and will defend generally the 
title to the Property against all claims and demands, subject to any encumbrances of record. 

 

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-
uniform covenants with limited variations by jurisdiction to constitute a uniform security instrument 
covering real property. 

 

UNIFORM COVENANT. Borrower and Lender covenant and agree as follows: 
 

1. Payment of Principal and Interest; Prepayment and Late Charges. Borrower shall promptly 
pay when due the principal of and interest on the debt evidenced by the Note and any prepayment 
and late charges due under the Note. 

 

2. Hazard Insurance. Borrower shall keep the improvements now existing or hereafter erected 
on the Property insured against loss by fire, hazards included within the term "extended coverage" 
and any other hazards for which Lender requires insurance. This insurance shall be maintained in the 
amounts and for the periods that Lender requires. The insurance carrier providing the insurance shall 
be chosen by Borrower subject to Lender's approval which shall not be unreasonably withheld. 

 

All insurance policies and renewals shall be acceptable to Lender and shall include a standard 
mortgage clause. Lender shall have the right to hold the policies and renewals. If Lender requires, 
Borrower shall promptly give to Lender all receipts of paid premiums and renewal notices. In the 
event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may 
make proof of loss if not made promptly by Borrower. 

 

Unless Lender and Borrower otherwise agree in writing, insurance proceeds shall be applied 
to restoration and repair of the Property damaged, if the restoration or repair is economically feasible 
and Lender's security is not lessened. If the restoration or repair is not economically feasible or 
Lender's security would be lessened, the insurance proceeds shall be applied to the sums secured 
by this Security Instrument, whether or not then due, with any excess paid to Borrower. If Borrower 
abandons the Property, or does not answer within 30 days a notice from Lender that the insurance 
carrier has offered to settle a claim, then Lender may collect the insurance proceeds. Lender may 
use the proceeds to repair or restore the Property or to pay sums secured by this Security 
Instrument, whether or not then due. The 30-day period will begin when the notice is given. 

 

Unless Lender and Borrower otherwise agree in writing, any application of proceeds to 
principal shall not extend or postpone the due date of the monthly payments referred to in 
paragraphs 1 and 2 or change the amount of the payments. If under paragraph 19 the property is 
acquired by Lender, Borrower's rights to any insurance policies and proceeds resulting from damage 
to the Property prior to the acquisition shall pass to Lender to the extent of sums secured by this 
Security Instrument immediately prior to the acquisition. 

 

3. Preservation and Maintenance of Property; Leaseholds. Borrower shall not destroy, damage 
or substantially change the Property, allow the Property to deteriorate or commit waste. If this 
Security Instrument is on a leasehold, Borrower shall comply with the provisions of the lease, and if 
Borrower acquires fee title to the Property, the leasehold and fee title shall not merge unless Lender 
agrees to the merger in writing. 
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4. Protection of Lender's Rights in the Property; Mortgage Insurance. If Borrower fails to 
perform the covenants and agreements contained in this Security Instrument, or there is a legal 
proceeding that may significantly affect Lender's rights in the Property (such as a proceeding in 
bankruptcy, probate, for condemnation or to enforce laws or regulations), then Lender may do and 
pay for whatever is necessary to protect the value of the Property and Lender's rights in the Property. 
Lender's actions may include paying any sums secured by a lien which has priority over this Security 
Instrument, appearing in court, paying reasonable attorneys' fees, and entering on the Property to 
make repairs. Although Lender may take action under this paragraph 4, Lender does not have to do 
so. 

 

5. Successor and Assigns Bound; Joint and Several Liability; Co-signers. The covenants and 
agreements of this Security Interest shall bind and benefit the successors and assigns of Lender and 
Borrower, subject to the provisions of paragraph 9. Borrower's covenants and agreements shall be 
joint and several. Any Borrower who co-signs this Security Instrument but does not execute the Note: 
(a) is co-signing this Security Instrument only to mortgage, grant and convey the Borrower's interest 
in the Property under the terms of this Security Instrument; (b) is not personally obligated to pay the 
sums secured by this Security Instrument; and (c) agrees that Lender and any other Borrower may 
agree to extend, modify, forebear or make any accommodations with regard to the terms of this 
Security Instrument or the Note without the Borrower's consent. 

 

6. Notices. Any notice to Borrower provided for in this Security Instrument shall be given by 
delivering it or by mailing it by first class mail unless applicable law requires use of another method. 
The notice shall be directed to the Property Address or any other address Borrower designates by 
notice to Lender. Any notice to Lender shall be given by first class mail to Lender's address stated 
herein or any other address Lender designates by notice to Borrower. Any notice provided for in this 
Security Instrument shall be deemed to have been given to Borrower or Lender when given as 
provided in this paragraph. 

 

7. Governing Law; Severability. This Security Instrument shall be governed by federal law and 
the law of jurisdiction in which the Property is located. In the event that any provision or clause of this 
Security Instrument or Note conflicts with applicable law, such conflict shall not affect other provisions 
of this Security Instrument or the Note which can be given effect without the conflicting provision. To 
this end the provisions of this Security Instrument and the Note are declared to be severable. 

 

8. Borrower's Copy. Borrower shall be given one conformed copy of the Note and of this 
Security Instrument. 

 

9. Transfer of the Property or a beneficial Interest in Borrower. If all or any part of the Property 
or any interest in it is sold or transferred (or if a beneficial interest in Borrower is sold or transferred 
and Borrower is not a natural person) without Lender's prior written consent, Lender may, at its 
option, require immediate payment in full of all sums secured by this Security Instrument. However, 
this option shall not be exercised by Lender if exercise is prohibited by federal law as of the date of 
this Security Instrument. 

 

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice 
shall provide a period of not less than 30 days from the date the notice is delivered or mailed within 
which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay these 
sums prior to the expiration of this period, Lender may invoke any remedies permitted by this 
Security Instrument without further notice or demand on Borrower. 
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NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows: 
 

10. Release. Upon payment of all sums secured by this Security Instrument, Lender shall 
release this Security Instrument without charge to Borrower. Borrower shall pay any recordation 
costs. 

11. Assignment of Rents and Leases. As additional security for the payment of the 
Indebtedness, Mortgagor assigns and transfers to Mortgagee, pursuant to 1953 PA 210, as amended 
by 1966 PA 151 (MCLA 554.231 et seq., MSA 26.1137(1) et seq.), all the rents, profits, and income 
under all leases, occupancy agreements, or arrangements upon or affecting the Premises (including 
any extensions or amendments) now in existence or coming into existence during the period this 
Mortgage is in effect. This assignment shall run with the land and be good and valid as against 
Mortgagor and those claiming under or through Mortgagor. This assignment shall continue to be 
operative during foreclosure or any other proceedings to enforce this Mortgage. If a foreclosure sale 
results in a deficiency, this assignment shall stand as security during the redemption period for the 
payment of the deficiency. This assignment is given only as collateral security and shall not be 
construed as obligating Mortgagee to perform any of the covenants or undertakings required to be 
performed by Mortgagor in any leases. In the event of default in any of the terms or covenants of this 
Mortgage, Mortgagee shall be entitled to all of the rights and benefits of MCLA 554.231-.233, MSA 
26.1137(1)-(3), and 1966 PA 151, and Mortgagee shall be entitled to collect the rents and income 
from the Premises, to rent or lease the Premises on the terms that it may deem best, and to maintain 
proceedings to recover rents or possession of the Premises from any tenant or trespasser. 
Mortgagee shall be entitled to enter the Premises for the purpose of delivering notices or other 
communications to the tenants and occupants. Mortgagee shall have no liability to Mortgagor as a 
result of those acts. Mortgagee may deliver all of the notices and communications by ordinary first-
class U.S. mail. If Mortgagor obstructs Mortgagee in its efforts to collect the rents and income from 
the Premises or unreasonably refuses or neglects to assist Mortgagee in collecting the rent and 
income, Mortgagee shall be entitled to appoint a receiver for the Premises and the income, rents, and 
profits, with powers that the court making the appointment may confer. Mortgagor shall at no time 
collect advance rent in excess of one month under any lease pertaining to the Premises, and 
Mortgagee shall not be bound by any rent prepayment made or received in violation of this 
paragraph. Mortgagee shall not have any obligation to collect rent or to enforce any other obligations 
of any tenant or occupant of the Premises to Mortgagor. No action taken by Mortgagee under this 
paragraph shall cause Mortgagee to become a "mortgagee in possession."  

 

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in 
this Security Instrument and in any rider(s) executed by Borrower and recorded with it. 

 

Signed, sealed and delivered in the presence of: 
 

         BORROWER: EquityBuild, Inc. 
 
 
     

  (SEAL) 
Jerry Cohen, President 

 

 

 

 

 [Space Below This Line For Acknowledgement]   
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STATE OF FLORIDA, ___________________ County ss: 
 

I hereby certify that on this day, before me, an officer duly authorized in the state aforesaid 
and in the county aforesaid to take acknowledgements, personally appeared Jerry Cohen, to me 
known to be the person described in and who executed the foregoing instrument and acknowledged 
that he/she executed the same for the purpose therein expressed. 

 

WITNESS my hand and official seal in the county and state aforesaid this ____ day of 
____________, 20___. 

 

My Commission expires: 
 

{Seal} 
 

Notary Public 
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Exhibit A 

Lender Amount Percent of Loan 

iPlanGroup fbo Dennis 

Ray Hennefer, IRA Acct. 

No. 3300840 

$34,840 2.53% 
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

among 

EQUITYBUILD FINANCE, LLC, 

as Collateral Agent and Loan Servicer, 

and 

EACH OF THE LENDERS PARTY HERETO 

DATED AS OF _____________
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

This COLLATERAL AGENCY AND SERVICING AGREEMENT (as amended,  
supplemented or otherwise modified from time to time, this “Agreement ”) is made as of 
_____________, by and among (i) EquityBuild Finance, LLC, a Florida limited liability 
Borrower (in its individual capacity, “EBF”, and in its capacity as collateral agent for the 
Lenders (as defined below), and in its capacity as loan servicer for the Lenders, the 
“Collateral Agent” or the “Servicer”), and (ii) each of the Lenders party hereto (together 
with their respective successors and assigns as beneficiaries of the Note (as defined 
below), the “Lenders”), and is acknowledged, consented and agreed to by EquityBuild, 
Inc.  (the “Borrower”). 

RECITALS 

A.  Reference is made to that certain Note, dated _____________ (as the same from 
time to time hereafter may be amended, restated, supplemented or otherwise modified, 
the “Note”) by the Borrower in favor of the Lenders, pursuant to which, subject to the 
terms and conditions set forth therein, the Lenders shall make individual investment loans 
(each an “Investment”) to the Borrower as a collective secured loan (the “Loan”). 

B. The Lenders have agreed to make the Loan to the Borrower, but only upon the 
condition, among others, that the Borrower grant to the Collateral Agent, for the benefit 
of the Lenders, as security for the Borrower’s obligations to the Lenders and the 
Collateral Agent under or in respect of the Note and the Mortgage (as defined below), a 
perfected lien on, and security interest in, the Collateral (as defined below). 

C.  The Lenders desire that EBF act as the collateral agent for and on behalf of all of 
the Lenders regarding the Collateral, all as more fully provided herein; and the Collateral 
Agent and the Lenders have entered into this Agreement to, among other things, further 
define the rights, duties, authority and responsibilities of the Collateral Agent and the 
relationship among the Lenders regarding their pari passu interests in the Collateral. 

D.  The Lenders also desire to retain EBF as the loan servicer to act as their agent to 
employ commercially reasonable and prudent practices to collect all scheduled payments 
on the Loan, and to protect to the best of the Servicer’s ability, the security for the Loan. 

AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing premises and for other 
good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, EBF and the Lenders agree as follows: 
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1. DEFINED TERMS. 

As used in this Agreement, and unless the context requires a different meaning, the 
following terms have the respective meanings indicated below, all such definitions to be 
equally applicable to the singular and plural forms of the terms defined. 

Actionable Default – means the existence and continuance of any Event of Default 
(as defined in the Note) beyond any grace period in respect thereof provided in the Note 
or the acceleration of the maturity of the Note. 

Affiliate – means, with respect to any specified Person, any other Person that 
directly or indirectly, through one or more intermediaries, has control of, is controlled by, 
or is under common control with, such specified Person.  For these purposes, “control” 
means the possession, directly or indirectly, of the power to direct or cause the direction 
of the management of any Person, whether through the ownership of voting securities, by 
contract or otherwise. 

Agent Professionals – means attorneys, legal counsel, accountants, appraisers, 
business valuation experts, environmental engineers, turnaround consultants, or other 
professionals or experts at any time retained by EBF in the discharge of its duties 
hereunder or under any of the Collateral Documents. 

Agent-Related Persons – means EBF, in its capacity as Collateral Agent or Servicer, 
and any successor collateral agent or loan servicer, and any co-agents or separate agents 
appointed pursuant to Section 5, together with their respective Affiliates, and the officers, 
directors, employees, representatives, agents and Agent Professionals of such Persons 
and Affiliates.  

Agreement – has the meaning specified for such term in the Preamble hereto. 

Business Day – means a day (i) other than Saturday or Sunday and (ii) on which 
commercial banks are open for business in New York, New York. 

Collateral – has the meaning specified for such term in Mortgage.  

Collateral Agent – has the meaning specified for such term in the Preamble hereto. 

Collateral Documents – means the Mortgage and any other document now or 
hereafter evidencing a security interest, lien or other encumbrance granted to secure the 
obligations payable under the Note or any guarantee thereof.   

Enforcement Notice – means a written notice given by the Required Lenders to the 
Collateral Agent stating that an Actionable Default exists. 

EBF– has the meaning specified for such term in the Preamble hereto. 

Lenders – has the meaning specified for such term in the Preamble hereto. 
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Liens – means any pledges, liens, claims, encumbrances or security interests. 

Mortgage – has the meaning specified for such term in Note. 

Obligations – means and includes all present and future indebtedness, obligations 
and liabilities of every kind and nature of the Borrower from time to time owed to any 
Lender under the Note arising from, evidenced by or relating to the Note or the Mortgage. 

Note – has the meaning specified for such term in Recital A hereto. 

Person – means any individual, partnership, corporation, limited liability Borrower, 
unincorporated organization or association, trust or other entity. 

Required Lenders – means the Lenders acting by a majority of principal advanced 
by the Lenders under the Note. 

Servicer – has the meaning specified in the Preamble hereto. 

Total Investments – means, with respect to Investments that remain outstanding in 
whole or in part, the total original amount of Investments a Lender has loaned to the 
Borrower; provided that for purposes of Section 10(e) hereof, such amounts shall be 
rounded down to the nearest whole $25,000 increment. By way of example only, if actual 
Total Investments equaled $176,000, for purposes of Section 10(e), such Total 
Investments would equal $175,000. 

2. APPOINTMENTS; IRREVOCABLE DELEGATION OF AUTHORITY. 

  (a) Appointment as Collateral Agent and Loan Servicer. 

The Lenders hereby appoint and designate EBF as collateral agent on their behalf 
hereunder and under the Mortgage.  The Lenders hereby also appoint and designate EBF 
as the loan servicer with respect to the Loan.  EBF hereby accepts such appointments on 
the terms and conditions set forth herein and acknowledges that it holds the Collateral 
and acts under the Mortgage as agent for and on behalf of the Lenders.  The Lenders 
hereby authorize and direct the Collateral Agent to (a) enter into the Mortgage and the 
Note for and on behalf of and for the benefit of the Lenders in accordance with the terms 
hereof and thereof, (b) exercise such rights and powers under this Agreement, the Note or 
the Mortgage as the case may be, as are specifically granted or delegated to the Collateral 
Agent by the terms hereof and thereof, together with such other rights and powers as are 
reasonably incidental thereto or as are customarily and typically exercised by agents 
performing duties similar to the duties of the Collateral Agent hereunder and under the 
Collateral Documents, subject, however, to any express limitations set forth herein or in 
the Mortgage, and (c) perform the obligations of the Collateral Agent thereunder.  The 
Lenders hereby agree to be bound by the provisions of the Mortgage and the Note.  The 
duties of the Collateral Agent and the Servicer shall be deemed ministerial and 
administrative in nature, and neither the Collateral Agent nor the Servicer shall have, by 
reason of this Agreement or either of the Mortgage or the Note, a fiduciary relationship 
with any Lender and/or any Affiliate thereof. 
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  (b) Irrevocable Delegation of Authority. 

Each Lender does hereby irrevocably delegate to the Collateral Agent all of each 
such Lender’s rights and powers under the Note and the Mortgage and agrees for the 
benefit of the Collateral Agent and the other Lenders not to exercise any right or power of 
such Lender under the Note or the Mortgage. 

3. LIMITATIONS ON DUTIES AND ACTIONS OF COLLATERAL AGENT AND 
THE SERVICER. 

Neither the Collateral Agent nor the Servicer shall have any duties or responsibilities 
except those expressly set forth in this Agreement and the Mortgage.  Neither the 
Collateral Agent nor the Servicer shall be liable for any action taken or omitted by it, or 
any action suffered by it to be taken or omitted, excepting only its own gross negligence 
or willful misconduct, as finally determined by a court of competent jurisdiction.  IN 
THE ABSENCE OF WRITTEN INSTRUCTIONS FROM THE REQUIRED LENDERS, 
NEITHER THE COLLATERAL AGENT NOR THE SERVICER SHALL FORECLOSE 
UPON ANY LIEN WITH RESPECT TO ANY OF THE COLLATERAL OR TAKE 
ANY OTHER ACTION WITH RESPECT TO THE COLLATERAL OR ANY PART 
THEREOF. 

4. RECOURSE THROUGH COLLATERAL AGENT; SHARING OF 
COLLATERAL. 

  (a) Recourse Through Collateral Agent. 

Each of the Lenders acknowledges and agrees that (i) it shall only have recourse to 
the Collateral through the Collateral Agent and that it shall have no independent recourse 
to the Collateral and (ii) the Collateral Agent shall have no obligation to, and shall not, 
take any action hereunder or under the Mortgage except upon written instructions from 
the Required Lenders in accordance with Section 6(a). 

  (b) Sharing of Collateral. 

No Lender shall contest the validity, perfection, priority or enforceability of, or seek 
to avoid, any Lien securing any Obligation, and each party hereby agrees to cooperate, at 
no cost to the Collateral Agent, in the defense of any action contesting the validity, 
perfection, priority or enforceability of any such Lien.  No Lender shall have the right to 
obtain any of the Collateral or the benefit of any Lien on any property of the Borrower 
solely in respect of Obligations owing to such Lender or any group of Lenders comprised 
of less than all the Lenders. 

5. CO-AGENTS; COLLATERAL AGENT’S AND SERVICER’S USE OF 
PROFESSIONALS. 

  (a) Co-Agents. 

Each of the Collateral Agent and the Servicer shall have power to appoint one or 
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more Persons to act as a co-agent or co-agents, jointly with the Collateral Agent and/or 
the Servicer, or to act as a separate agent or separate agents, with respect to all or any part 
of the Collateral or to enforce the Lender’s rights under the Note, and to vest in such 
Person or Persons, in such capacity, such rights, powers, duties and obligations of the 
Collateral Agent and/or the Servicer, with the consent of the Required Lenders (such 
consent not to be unreasonably withheld or delayed), in any case only as may be 
necessary or desirable for the purpose of meeting any legal requirements of any 
jurisdiction in which any part of the Collateral may at the time be located.  Absent any 
specific agreement to the contrary, any co-agent or co-agents or separate agent or 
separate agents so appointed shall, to the extent applicable, have the rights, powers, 
obligations and duties of the Collateral Agent and/or the Servicer hereunder.  Neither the 
Collateral Agent nor the Servicer shall be responsible for the negligence, default or 
misconduct of any such co-agent or separate agent selected by it with reasonable care nor 
for any fees or expenses of such co-agent or separate agent. 

   (b) Agent Professionals. 

The Collateral Agent and the Servicer may employ one or more Agent Professionals 
to advise or assist it from time to time, but shall not be responsible for the negligence, 
default or misconduct of any such Agent Professionals selected by it with reasonable care.  
The Collateral Agent and the Servicer shall be entitled to rely on the advice and 
statements of Agent Professionals so selected.  The Borrower shall pay reasonable 
remuneration for all services performed by Agent Professionals for the Collateral Agent 
and the Servicer in the discharge of its duties hereunder and under the Collateral 
Documents in accordance with Section 11(b) hereof. 

6. INSTRUCTIONS FROM LENDERS; ENFORCEMENT NOTICE. 

   (a) Instructions from Lenders. 

Unless otherwise excused as provided herein, both the Collateral Agent and the 
Servicer shall act on all written instructions received from the Required Lenders, with 
respect to any action to be taken or not to be taken in connection with this Agreement, the 
Mortgage or the Note, including, without limitation, actions to be taken in connection 
with an insolvency proceeding in respect of the Borrower; provided, however, that the 
Collateral Agent shall act only on written instructions from all Lenders with respect to the 
amendment or termination of the Mortgage, or, except as provided in the Mortgage, any 
Lien on property of the Borrower granted under the Mortgage.  If either the Collateral 
Agent or the Servicer shall request instructions from the Lenders with respect to taking 
any particular action in connection with this Agreement, the Mortgage, the Note or any 
such Lien, the Collateral Agent and the Servicer shall be entitled to refrain from taking 
such particular action unless and until it shall have received written instructions from the 
Required Lenders (in which event it shall be required to act in accordance with such 
written instructions unless otherwise excused as provided herein), and neither the 
Collateral Agent nor the Servicer shall incur any liability to any Person for so refraining.  
Without limiting the foregoing, no Lender shall have any right of action whatsoever 
against the Collateral Agent or the Servicer as a result of the Collateral Agent or the 
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Servicer taking or not taking any action hereunder or pursuant to or in accordance with 
the written instructions of such Required Lenders, except for the Collateral Agent’s or the 
Servicer’s own gross negligence or willful misconduct in connection with any action 
taken or not taken by it, as finally determined by a court of competent jurisdiction.  
Notwithstanding anything to the contrary contained in this Agreement or any of the 
Collateral Documents, (i) the failure of the Collateral Agent or the Servicer to take any 
action shall not constitute gross negligence or willful misconduct by the Collateral Agent 
or the Servicer hereunder (A) following a request by the Collateral Agent or the Servicer 
for the Required Lenders’ consent to such action and the failure of the Required Lenders 
to respond to such request or (B) in the absence of written instructions from the Required 
Lenders and (ii) neither the Collateral Agent nor the Servicer shall be required to take any 
action that is, in its opinion (which may be, but is not required to be, based on the advice 
of legal counsel), contrary to applicable law or the Note or the Mortgage or that would, in 
its reasonable opinion, subject it or any Agent-Related Persons to liability or that would 
require it to expend or risk its own funds. 

  (b) Enforcement Notices. 

The Collateral Agent shall, as soon as practicable but in any event, if applicable, 
within ten (10) Business Days following receipt thereof, furnish to each of the Lenders: 

(i) a copy of each Enforcement Notice received by the Collateral Agent; 

(ii) a copy of each certificate or other written notice received by the Collateral 
Agent rescinding or withdrawing an Enforcement Notice; 

(iii) a copy of any written notice or other written communication given or 
received by the Collateral Agent under the Note or the Mortgage; and 

(iv) such other written notices required by the terms of this Agreement to be 
furnished by or to the Collateral Agent. 

Any Enforcement Notice shall be deemed to have been given when actually received 
by the Collateral Agent and to have been rescinded or withdrawn when the Collateral 
Agent has actually received from the notifying party a written notice rescinding or 
withdrawing such Enforcement Notice.  Any Enforcement Notice shall be deemed to be 
outstanding and in effect at all times after such notice has been given until such time, if 
any, as such notice has been rescinded or withdrawn. 

7. NO RESPONSIBILITY OF COLLATERAL AGENT OR SERVICER FOR 
CERTAIN MATTERS. 

Neither the Collateral Agent nor the Servicer shall be responsible in any manner 
whatsoever for the correctness of any recitals, statements, information, representations or 
warranties contained herein or in the Mortgage except for those made by it herein.   
Neither the Collateral Agent nor the Servicer makes any representation or warranty as to, 
and is not responsible in any way for: (i) the description, value, location, existence, or 
condition of any Collateral; (ii) the financial condition of the Borrower or the title of the 
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Borrower to any of the Collateral; (iii) the sufficiency of the security afforded by this 
Agreement, the Note or the Mortgage or whether registration in respect thereof has been 
properly effected or maintained; (iv) the validity, genuineness, correctness, perfection, or 
priority of any Lien with respect to the Collateral; (v) other than in respect of itself as to 
the Collateral Agent’s and the Servicer’s representations in Section 15(p) hereof, the 
validity, proper execution, enforceability, legality, or sufficiency of this Agreement, the 
Note, the Mortgage or any instrument deposited with the Collateral Agent or the Servicer; 
(vi) the identity, authority or right of any Lender executing any document; or (vii) the 
filing or renewal of any registration of the Mortgage or any public filing required under 
applicable law to perfect any of the Collateral Agent’s Liens, for the benefit of the 
Lenders, in any of the Collateral.  Neither the Collateral Agent nor the Servicer shall be 
required to ascertain or inquire as to the performance by the Borrower of any of its 
covenants or obligations hereunder or under the Mortgage or the Note.  In no event shall 
either the Collateral Agent or the Servicer be responsible or liable for special, indirect, or 
consequential loss or damage of any kind whatsoever (including, but not limited to, loss 
of profit) irrespective of whether the Collateral Agent or the Servicer has been advised of 
the likelihood of such loss or damage and regardless of the form of action. 

8. LIMITED DUTIES OF COLLATERAL AGENT REGARDING 
COLLATERAL; FURTHER ACTS WITH RESPECT TO COLLATERAL. 

(a)  The Collateral Agent shall not be responsible for insuring any of the Collateral 
or for the payment of taxes, charges, fines, levies, assessments or for ensuring or 
protecting the validity, genuineness, correctness, perfection, or priority of any Lien upon 
any of the Collateral, and shall be indemnified therefor as provided in Section 12.  
Furthermore, the Collateral Agent shall not be responsible for the maintenance or 
safeguarding of any Collateral, except as provided in the immediately following sentence 
when the Collateral Agent has actual possession of any Collateral.  The Collateral Agent 
shall not have any duty to any of the Lenders with respect to any Collateral, including, 
without limitation, any Collateral in its possession or control or in the possession or 
control of any agent or nominee of the Collateral Agent selected by it with reasonable 
care, or any income therefrom or for the preservation of rights against prior parties or any 
other rights pertaining to the Collateral, except as stated in the next succeeding paragraph. 

(b)  Beyond the exercise of reasonable care in the custody thereof and the duty to 
account for monies actually received by it, the Collateral Agent shall have no duty as to 
any Collateral in its possession or control or in the possession or control of any agent or 
bailee or any income thereon or as to preservation of rights against prior parties or any 
other rights pertaining thereto and the Collateral Agent shall not be responsible for filing 
any financing or continuation statements or recording any documents or instruments in 
any public office at any time or times or otherwise perfecting or maintaining the 
perfection of any security interest in the Collateral.  The Collateral Agent shall be 
deemed to have exercised reasonable care in the custody of the Collateral in its 
possession if the Collateral is accorded treatment substantially equal to that which it 
accords its own property and shall not be liable or responsible for any loss or diminution 
in the value of any of the Collateral, by reason of the act or omission of any carrier, 
forwarding agency or other agent or bailee selected by the Collateral Agent with 
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reasonable care.  The Collateral Agent shall not be responsible for the existence, 
genuineness or value of any of the Collateral or for the validity, perfection, priority or 
enforceability of the Liens in any of the Collateral, whether impaired by operation of law 
or by reason of any action or omission to act on its part hereunder, except to the extent 
such action or omission constitutes gross negligence, bad faith or willful misconduct on 
the part of the Collateral Agent, or for the validity or sufficiency of the Collateral or any 
agreement or assignment contained therein, for the validity of the title of the Borrower to 
the Collateral, for insuring the Collateral or for the payment of taxes, charges, 
assessments or Liens upon the Collateral or otherwise as to the maintenance of the 
Collateral. 

9. DUTIES AS LOAN SERVICER. 

   (a) Specific Loan Services/Functions. 

In its capacity as the Servicer, EBF shall: (a) issue payment coupons or monthly 
statements to the Borrower directing Loan repayment to the Lenders or the Servicer; 
(b) issue payoff demands, beneficiary statements and mortgage ratings; (c) demand, 
receive and collect all Loan payments, deposit them by the next business day into the 
Servicer’s trust account and/or facilitate having them paid directly to Lender, in each case 
within 25 days of the date due; (d) issue annual Form 1099 income tax statements to the 
Borrower and Lenders; (e) answer Borrower inquiries, demands and requests; (f) grant 
appropriate payment deferrals, but not of the maturity of the Loan unless approved by the 
Required Lenders; (g) monitor the continued effectiveness and claims on any property 
insurance listed in the Loan escrow instructions; (h) request and receive notices of default 
on senior liens; (i) receive notices of property tax delinquencies, should a tax service be 
ordered through escrow or subsequently; and (j) execute and deliver on Lenders’ behalf 
and in Lenders’ name any documents necessary or convenient for the purpose of 
maintaining or enforcing the Loan. 

   (b) Protective Advances. 

Upon request of the Servicer, Lenders shall make such advances as approved by the 
Required Lenders to be necessary and prudent to protect and to collect Lenders’ interest 
in the Loan.  If any Lender fails to make advances approved by the Required Lenders, the 
other Lenders are authorized to advance the amount the non-paying Lender failed to 
advance and to receive payment in full with interest at 10% per annum before any further 
payments are made to the non-paying Lender and, the non-defaulting Lenders shall also 
have the option, exercisable within 30 days after Lender’s failure to pay, to purchase such 
Lender’s interest in the Loan for the outstanding principal balance and any accrued 
interest, fees and costs owed to the defaulting Lender, payable within 15 days after the 
election to purchase is made.  The Servicer, in its absolute discretion, may advance its 
own funds to protect the security of the Loan, including advances to cure senior liens, 
property insurance, foreclosure expenses, repair, advertising, litigation expenses and 
similar items, but not Loan payments.  The Servicer shall be reimbursed such advances, 
with interest at the interest rate then payable with respect to the Loan, from the next Loan 
payment, or within 10 days after a written request to Lenders.  To secure the Servicer’s 
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advances, Lenders hereby irrevocably assign to the Servicer, to the extent of advances 
owed to the Servicer, the first Loan payments received after an advance is made.  A 
defaulting or non-paying Lender will be liable to the remaining Lenders for all damages 
incurred as result of his/her/their failure to act or failure to advance funds including, but 
not limited to, actual attorneys’ fees, court costs and fees, or any damages related to loss 
of the security for the Loan. 

   (c) Loan Documents. 

To the extent not maintained by the Collateral Agent, the Servicer shall retain 
custody as agent for Lenders of the original Note and Mortgage. 

   (d) Real Estate Owned. 

The Servicer is also Lenders’ agent (in conjunction with the Collateral Agent) to 
liquidate any real estate acquired by Lenders in foreclosure of the property securing the 
Loan (the “Property”).  During the foreclosure process, the Servicer’s servicing fee shall 
continue as set forth in Section 12 herein.  Additionally, at the option of Lenders and by 
separate fee agreement to be signed by the parties, the Servicer shall: (i) arrange 
appropriate property insurance; (ii) manage the Property, including arranging 
maintenance and construction, tenant relations, repair and security; (iii) arrange for the 
valuation and resale of the Property, including hiring a Realtor® or broker to list, show 
and sell the Property; and (iv) accept reasonable offers on the Property, at the price and 
terms approved by the Required Lenders and execute all necessary and appropriate 
documentation to carry out the sale.   

   (e) Servicing Fees. 

The Servicer's fee to each Lender to service any Loan shall be up to 3% interest per 
annum on the Investment made by such Lender in the Loan, as such amount may adjust 
from time to time upon making an Investment in the Loan (or upon making Investments 
in any other Loan) in accordance with this Section 10(e).  The Servicer’s fee to a Lender 
in respect of its Investment is calculated as follows: 

(i) 0% interest per annum on the Investment if either: (a) the original Investment 
in the Loan equals or exceeds $350,000; or (b) the original amount of the 
Total Investments equals or exceed $1,000,000; or 

(ii) For so long as clause (i) is not applicable, 1% interest per annum on the 
Investment if either: (a) the original Investment in the Loan equals or exceeds 
$200,000; or (b) the original amount of the Total Investments equals or 
exceeds $500,000; or 

(iii) For so long as clauses (i) or (ii) are not applicable, 2% interest per annum on 
the Investment if either: (a) the original Investment in the Loan equals or 
exceeds $100,000 or (b)  the original amount of the Total Investments equals 
or exceeds $250,000; or 
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(iv) For so long as clauses (i), (ii) or (iii) are not applicable, 3% interest per annum 
on the Investment in the Loan.  

The fee is deducted from the interest payment payable by the Borrower under the 
Note.  The Servicer shall be further compensated for work in respect of delinquent 
payments or other default by Borrower by assessing and receiving late charges, and by 
collecting an additional 2% of the principal amount of the Loan of any payments 
(whether interest or late fees) made to Lenders (or for their benefit) after the assessment 
of default interest on the Borrower under the Note that equal or exceed 2% interest per 
annum of the principal amount of the Loan.  Said additional amounts shall only be 
collected if default interest is, in fact, charged to the Borrower.  Lenders shall receive any 
benefit of the default interest rate and late fee payments in excess of the 2% interest per 
annum on the principal amount of the Loan collected by the Servicer. 

(f) Origination Fee. 

 On the Closing Statement of the Loan the Collateral Agent may charge the 
Borrower an origination fee (“Origination Fee”) of up to 5% of the principal amount of 
the Loan. If such Origination Fee is collected, the Collateral Agent shall remit to each 
Lender a portion of the Origination Fee attributable to such Lender’s percentage of the 
Loan (i.e., its Investment over all Investments in the Loan (the “Relative Percentage”) to 
the extent actually collected from the Borrower. Such remittance shall be calculated as 
follows: 

(i) for Loans of $0 to $750,000: 
 
(A) a remittance of 2.5% of the principal of the Loan for a Lender whose 

Relative Percentage is 100%; 
(B) a remittance of 1.5% of the principal of the Loan for Lenders whose 

Relative Percentage is equal to or greater than 50%, but less than 100%; 
(C) a remittance of 0.5% of the principal of the Loan for Lenders whose 

Relative Percentage is equal to or greater than 25%, but less than 50%; 

(ii) for Loans of $750,001 to $1,500,000: 
 
(A) a remittance of 3.0% of the principal of the Loan for Lenders whose 

Relative Percentage is 100%; 
(B) a remittance of 2.0% of the principal of the Loan for Lenders whose 

Relative Percentage is equal to or greater than 50%, but less than 100%; 
(C) a remittance of 1.0% of the principal of the Loan for Lenders whose 

Relative Percentage is equal to or greater than 25%, but less than 50%; 

(iii) for Loans of $1,500,001 and above: 
 
(A) a remittance of 3.5% of the principal of the Loan for Lenders whose 

Relative Percentage is 100%; 
(B) a remittance of 2.5% of the principal of the Loan for Lenders whose 
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Relative Percentage is equal to or greater than 50%, but less than 100%; 
(C) a remittance of 1.5% of the principal of the Loan for Lenders whose 

Relative Percentage is equal to or greater than 25%, but less than 50% of 
the value of the Loan; 

(iv) for all Qualifying Lenders, a 0.5%  of the principal amount of the Loan shall 
be remitted among all Lenders who have committed the Investment within 
seven days after the Investment is made available (each, a “Qualifying 
Lender”) based on each such Qualifying Lender’s Investment to all such 
other Qualifying Lenders’ Investments. 

10. RELIANCE ON WRITINGS. 

Both the Collateral Agent and the Servicer shall be entitled and fully authorized to 
rely and act, and shall be fully protected in relying and acting, upon any writing, 
instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, facsimile, 
telex or other document believed by it to be genuine and correct and to have been signed 
or sent by or on behalf of the proper Person or Persons, and statements of the Borrower 
(including, without limitation, counsel to the Borrower) or the Lenders.  Neither the 
Collateral Agent nor the Servicer shall have any duty to verify or confirm the content of 
any writing, instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, 
facsimile, telex or other document. 
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 11. RESIGNATION AND REMOVAL OF COLLATERAL AGENT AND/OR 

SERVICER. 

  (a) Resignation or Removal. 

Both the Collateral Agent and the Servicer may at any time resign, effective upon 30 
days prior written notice (or such shorter period as may be agreed to by the Required 
Lenders and such party) to the Lenders and the Borrower, and either may be removed for 
or without cause at any time by the Required Lenders, effective upon 30 days’ notice.  In 
the event of any resignation or removal, the Required Lenders shall have the right to 
appoint a successor Collateral Agent and/or Servicer (which successor Collateral Agent 
and/or Servicer may be one of the Lenders or a financial institution that is engaged in the 
provision of agency services in syndicated commercial loan transactions or a trust 
Borrower that is engaged in the provision of trust services in secured private placement 
transactions), but, if the Required Lenders have not appointed a successor Collateral 
Agent and/or Servicer, as the case may be, within 30 days after the resigning Collateral 
Agent’s and/or Servicer’s giving of notice of resignation or its removal, the retiring 
Collateral Agent and/or Servicer, as the case may be, shall, at the expense of the 
Borrower, on behalf of the Lenders, subject to the above provision regarding the identity 
and nature of a permissible successor Collateral Agent and/or Servicer, either appoint a 
successor Collateral Agent and/or Servicer or apply to the appropriate court to make such 
appointment.  Upon the acceptance of any appointment as a Collateral Agent and/or 
Servicer, as the case may be, hereunder by a successor, to be evidenced by the successor 
Collateral Agent’s or Servicer’s, as the case may be, execution and delivery to the 
Borrower, the Lenders and the retiring Collateral Agent and/or Servicer, as the case may 
be, of a counterpart of this Agreement, such successor Collateral Agent and/or Servicer, 
as the case may be, shall thereupon succeed to and become vested with all the rights, 
powers, privileges, duties and obligations of the retiring Collateral Agent and/or Servicer, 
as the case may be, and the retiring Collateral Agent and/or Servicer, as the case may be, 
shall be discharged from any further duties and obligations as Collateral Agent and/or 
Servicer, as the case may be, as appropriate, under this Agreement, the Note and the 
Mortgage.  The payment and indemnity obligations of the Borrower provided for in 
Section 12 shall survive any such removal or resignation in favor of the retiring Collateral 
Agent and/or Servicer, as the case may be, in respect of any matter arising during or after 
its tenure as Collateral Agent and/or Servicer, as the case may be.  For the avoidance of 
doubt, removal hereunder of EBF as the Collateral Agent in no way constitutes a removal 
of EBF as the Servicer and vice versa. 

  (b) Vesting. 

Upon the request of any successor Collateral Agent and/or Servicer, at the expense 
of the Borrower, the Lenders, the Borrower and the predecessor Collateral Agent and/or 
Servicer, as the case may be, shall promptly execute and deliver such instruments, 
conveyances, and assurances reflecting terms consistent with the terms hereof, the 
Mortgage and the Note for the purpose of more fully and certainly vesting and 
confirming in such successor Collateral Agent and/or Servicer, as the case may be, its 
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interest in, and Liens upon, the Collateral and all rights, powers, duties, and obligations 
of the predecessor Collateral Agent and/or Servicer, as the case may be, hereunder and 
under the Mortgage and the Note, and the predecessor Collateral Agent and/or Servicer, 
as the case may be, shall also promptly assign and deliver to the successor Collateral 
Agent and/or Servicer, as the case may be, any Collateral subject to the Liens of the 
Mortgage that may then be in its possession, as applicable. 

  (c) Successors. 

Any entity into which a Collateral Agent or Servicer may be amalgamated or merged, 
or with which it may be consolidated, or any entity resulting from any amalgamation, 
merger or consolidation to which a Collateral Agent or Servicer shall be a party, as a 
whole or substantially as a whole, shall be the successor of such Collateral Agent or 
Servicer hereunder if legally bound hereby as such successor, without the necessity for 
execution or filing of any paper or any further act on the part of any of the parties hereto, 
anything to the contrary contained herein notwithstanding. 

12. FEES TO COLLATERAL AGENT; PAYMENTS; INDEMNITY. 

  (a) Fees. 

In addition to any other fees owed to Servicer or Collateral Agent from either (i) 
Borrower, and paid by Borrower to Servicer or Collateral Agent, or (ii) Lender, and paid 
by Borrower out of amounts otherwise due to Lender, the Lender shall pay to the 
Collateral Agent all fees required to be paid under the Fee Schedule attached hereto 
as Schedule I with respect to this Agreement at the times and in the amounts set forth 
therein.  Any amounts owed by Lender may, at Collateral Agent’s discretion, be paid by 
Borrower out of amounts otherwise payable from Borrower to Lender. 

  (b) Payment by the Borrower. 

The Borrower agrees that it will pay all of the Collateral Agent’s and the Servicer’s 
fees, as applicable, including those owed by the Lender listed on Schedule I, which shall 
be paid by the Borrower on behalf of the Lender out of amounts otherwise due to the 
Borrower, for its respective services hereunder and will pay or reimburse the Collateral 
Agent and the Servicer upon its request for all of their respective expenses, disbursements 
and advances incurred or made in the administration of their respective duties hereunder 
and under the Note and the Mortgage, as applicable (including, without limitation, 
reasonable legal fees and expenses and the reasonable compensation of all Agent 
Professionals, Agent-Related Persons and other advisers, agents or experts employed or 
retained by the Collateral Agent or the Servicer pursuant to this Agreement).  In addition 
to and without limiting any other protection of the Collateral Agent and/or the Servicer 
hereunder or otherwise by law, the Borrower shall indemnify the Agent-Related Persons 
for any and all liabilities, obligations, losses, damages, penalties, actions, claims, 
demands, judgments, suits, costs, expenses or disbursements of any kind or nature 
whatsoever that may be suffered by, imposed on, incurred by or asserted against any 
Agent-Related Person, whether groundless or otherwise, howsoever arising from or out 
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of, or in any way related to the subject matter of, this Agreement, the Note, the Mortgage 
or any of the Collateral or the performance or enforcement of any of the terms of any 
thereof, including fees and expenses of special counsel; provided that the Borrower shall 
not be liable for any such payment to any Agent-Related Person to the extent the 
obligation to make such payment has been caused by such Agent-Related Person’s own 
gross negligence or willful misconduct, as finally determined by a court of competent 
jurisdiction.  All statements from the Collateral Agent, the Servicer or any other Person 
for obligations owing by the Borrower pursuant to the preceding sentence shall be sent to 
the Borrower.  Any amount due under this Section 12(b) and unpaid 10 Business Days 
after request for such payment will bear interest from the expiration of such 10 Business 
Days at a rate per annum equal to two percent (2%) above the rate of interest publicly 
announced by JPMorgan Chase Bank, N.A. from time to time in New York City as its 
prime rate, payable on demand.  If not timely paid by the Borrower, at the Collateral 
Agent’s or the Servicer’s election, all amounts so payable and the interest thereon will be 
payable out of any assets in the possession of the Collateral Agent and/or the Servicer 
and any other Collateral in priority to amounts owing to any and all other parties to this 
Agreement. 

  (c) Survival. 

The obligations of the Borrower and the Lenders under this Section 12 shall survive 
the payment in full of all of the other Obligations, the resignation or removal of the 
Collateral Agent and/or the Servicer and the termination of this Agreement. 

13. COLLATERAL AGENT’S AND SERVICER’S FUNDS NOT AT RISK. 

For purposes of clarity, no provision of this Agreement or the Mortgage, and no 
request of any Lender or other Person shall require either the Collateral Agent or the 
Servicer to expend or risk any of its own funds, or to take any legal or other action under 
this Agreement, the Note or the Mortgage which might, in its reasonable judgment, 
involve any expense or any financial or other liability unless the Collateral Agent or the 
Servicer shall be furnished with indemnification acceptable to it, acting reasonably, 
including the advance of funds sufficient in the judgment of the Collateral Agent or the 
Servicer, as applicable, to satisfy such liability, costs and expenses. 

14. INDEPENDENT CREDIT DECISIONS. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Collateral Agent, the Servicer or any other Lender and based upon such documents and 
information as it has deemed appropriate, made its own credit analysis and decision to 
enter into this Agreement.  Each Lender also acknowledges that it will, independently 
and without reliance upon any of the Collateral Agent, the Servicer or any other Lender 
and based upon such documents and information as it shall deem appropriate at the time, 
continue to make its own credit decisions in taking or not taking action under this 
Agreement. 

15. DETERMINATION OF LENDERS; SUBSEQUENT LENDERS BOUND. 
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The Collateral Agent and the Servicer may deem and treat the payee of any 
promissory note or other evidence of indebtedness or obligation relating to any 
Obligation as the owner thereof for all purposes hereof unless and until (i) a written 
notice of the assignment or transfer thereof signed by such payee and (ii) a written 
acknowledgment agreeing to be bound by the terms hereof and such other documents 
required by Section 16(d), each signed by the assignee or transferee, and in form 
reasonably satisfactory to the Collateral Agent and/or the Servicer, shall have been filed 
with the Collateral Agent and/or the Servicer, as applicable.  Any request, authority or 
consent of any Person who at the time of making such request or giving such authority or 
consent is the holder of any such note or other evidence of indebtedness or obligation, 
shall be conclusive and binding on any subsequent holder, transferee or assignee of such 
note or other evidence of indebtedness or obligation and of any note or notes or other 
evidences of indebtedness or obligation issued in exchange therefor. 

16. MISCELLANEOUS. 

   (a) Notices. 

All notices, requests and other communications shall have been duly given and shall 
be effective (a) when delivered by hand, (b) when transmitted via telecopy or email (or 
other facsimile device) with receipt confirmed with respect to telecopy, (c) the Business 
Day next following the day on which the same has been delivered prepaid to a reputable 
national overnight air courier service, or (d) the third Business Day next following the 
day on which the same is sent by certified or registered mail, postage prepaid, in each 
case to the respective parties at the address, telecopy number or email address as 
provided in the immediately succeeding sentence; provided, however, that if any notice is 
delivered on a day other than a Business Day, or after 5:00 P.M. (Eastern time) on any 
Business Day, then such notice shall not be effective until the next Business Day.  For 
purposes hereof, the address of each party hereto and its facsimile number or email 
address (until written notice of a change thereof is delivered to the Collateral Agent, the 
Servicer, the Borrower and each Lender) shall be as set forth in Schedule II hereto, or at 
such other address as such party may specify by written notice to the other parties hereto.  
Notices to any Person that becomes a holder of Obligations after the date hereof shall be 
given to such address or facsimile number or email address of which such Person shall 
have given written notice to the Collateral Agent, the Servicer and the Borrower. 

  (b) Amendments. 

No provision of this Agreement may be amended or waived except by a writing 
signed by the Required Lenders, the Collateral Agent and the 
Servicer; provided, however, that any amendment expanding the obligations or liabilities 
of the Borrower either hereunder or thereunder shall require the Borrower’s consent. 

  (c) Conflicts with Collateral Documents and other Transaction Documents. 

The Collateral Agent, the Servicer and the Lenders agree that, if any provision of 
this Agreement is inconsistent with or contrary to any provisions in the Note or the 
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Mortgage, the provisions of this Agreement shall prevail as between and among the 
Collateral Agent, the Servicer and the Lenders. 

  (d) Successors and Assigns. 

This Agreement shall be binding upon, and inure to the benefit of, the Collateral 
Agent, the Servicer and the Lenders and their respective successors and assigns.  If any 
Lender shall assign or transfer the Obligations owing to it, it shall promptly so notify the 
Collateral Agent and the Servicer in writing.  No Lender which assigns or transfers any 
Obligations owing to it shall assign or transfer its benefits under the Collateral 
Documents without obtaining from the assignee or transferee and delivering to the 
Collateral Agent, the Servicer and the Lenders a joinder agreement and an executed 
acknowledgment of the assignee or transferee agreeing to be bound by the terms hereof to 
the same extent as if it had been a Lender on the date hereof.  Each assignee or transferee 
of any Obligations shall take such Obligations subject to the provisions of this Agreement 
and to any request made, waiver or consent given or other action taken or authorized 
hereunder by each previous holder of such Obligations prior to the receipt by the 
Collateral Agent and the Servicer of written notice of such assignment or transfer; and, 
except as expressly otherwise provided in such notice, the Collateral Agent and/or the 
Servicer shall be entitled to assume conclusively that the assignee or transferee named in 
such notice shall thereafter be vested with all rights and powers as a Lender under this 
Agreement (and the Collateral Agent and the Servicer may conclusively assume that no 
Obligations have been subject to any assignment or transfer other than transfers of which 
the Collateral Agent and the Servicer have received such a notice).  Upon the written 
request of any Lender or the Borrower, the Collateral Agent and the Servicer will provide 
such Lender and the Borrower with copies of any written notices of transfer received 
pursuant hereto. 

  (e) Continuing Effectiveness. 

This Agreement shall continue to be effective among the Collateral Agent, the 
Servicer and the Lenders even though a case or proceeding under any bankruptcy or 
insolvency law or any proceeding in the nature of a receivership, whether or not under 
any insolvency law, shall be instituted with respect to the Borrower or any portion of the 
property or assets of the Borrower, and all actions taken by the Collateral Agent with 
respect to the Collateral or by the Collateral Agent, the Servicer and the Lenders with 
regard to such proceeding shall be determined by the Required 
Lenders; provided, however, that nothing herein shall be interpreted to preclude any 
Lender from filing a proof of claim with respect to its Obligations or from casting its vote, 
or abstaining from voting, for or against confirmation of a plan of reorganization in a case 
of bankruptcy, insolvency or similar law in its sole discretion. 

  (f) Further Assurances. 

Each party and the Borrower agrees to do such further acts and things and to execute 
and deliver such additional agreements, powers and instruments as necessary or as any 
Lender or the Collateral Agent or the Servicer may reasonably request to carry into effect 
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the terms, provisions and purposes of this Agreement or to better assure and confirm unto 
the Collateral Agent or the Servicer or any of the other Lenders their respective rights, 
powers and remedies hereunder. 

  (g) Counterparts. 

This Agreement may be executed in any number of counterparts, all of which taken 
together shall constitute one and the same agreement, and any of the parties hereto may 
execute this Agreement by signing any such counterpart.  Delivery of an executed 
counterpart of a signature page to this Agreement by fax or pdf shall be effective as 
delivery of a manually executed counterpart of this Agreement. 

  (h) Effectiveness. 

This Agreement shall become effective immediately upon execution hereof by the 
Collateral Agent, the Servicer, the Required Lenders and the Borrower, and shall 
continue in full force and effect until 91 days following the date upon which all 
Obligations are irrevocably paid and satisfied in full; provided that, if the Obligations due 
and owing to a Lender have been paid and satisfied in full, then such Lender shall be 
deemed released from this Agreement without any further action being necessary.  Any 
such released Lender shall give the Collateral Agent notice of such release but the failure 
to give such notice shall not affect such release. 

  (i) Governing Law. 

THIS AGREEMENT SHALL BE CONSTRUED AND ENFORCED IN 
ACCORDANCE WITH, AND THE RIGHTS OF THE PARTIES SHALL BE 
GOVERNED BY, THE INTERNAL LAW OF THE STATE OF ILLINOIS, 
EXCLUDING CHOICE-OF-LAW PRINCIPLES OF THE LAW OF SUCH 
STATE THAT WOULD PERMIT THE APPLICATION OF THE LAWS OF A 
JURISDICTION OTHER THAN SUCH STATE. 

  (j) Jurisdiction. 

(i) Each party hereto irrevocably submits to the non-exclusive jurisdiction of 
any Illinois state or federal court sitting in Cook County, Illinois, over any suit, action or 
proceeding arising out of or relating to this Agreement or any of the agreements, 
documents or instruments delivered in connection herewith or therewith.  To the fullest 
extent permitted by applicable law, the parties hereto irrevocably waive and agree not to 
assert, by way of motion, as a defense or otherwise, any claim that it is not subject to the 
jurisdiction of any such court, any objection that it may now or hereafter have to the 
laying of the venue of any such suit, action or proceeding brought in any such court and 
any claim that any such suit, action or proceeding brought in any such court has been 
brought in an inconvenient forum. 

(ii) Nothing in this Section 16(j) shall affect the right that the Collateral Agent, 
the Servicer or any of the Lenders to serve process in any manner permitted by law, or 
limit any right that any party hereto may have to bring proceedings against the Borrower 
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in the courts of any appropriate jurisdiction or to enforce in any lawful manner a 
judgment obtained in one jurisdiction in any other jurisdiction. 

(iii) THE PARTIES HERETO IRREVOCABLY WAIVE ALL RIGHT TO 
TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM 
(WHETHER BASED ON CONTRACT, TORT OR OTHERWISE) ARISING OUT OF 
OR RELATING TO THIS AGREEMENT OR ANY OTHER AGREEMENT, 
DOCUMENT OR INSTRUMENT DELIVERED IN CONNECTION HEREWITH OR 
THEREWITH OR THE ACTIONS OF THE LENDERS, THE COLLATERAL AGENT 
OR THE SERVICER IN THE NEGOTIATION, ADMINISTRATION, 
PERFORMANCE OR ENFORCEMENT HEREOF OR THEREOF. 

  (k) Headings; Sections. 

Headings of Sections of this Agreement have been included herein for convenience 
only and should not be considered in interpreting this Agreement.  Unless stated 
otherwise in this Agreement, references in this Agreement to Sections are references to 
Sections of this Agreement. 

  (l) No Implied Beneficiaries. 

Nothing in this Agreement (except Section 16(b)), expressed or implied, is intended 
or shall be construed to confer upon or give to any Person, other than the Lenders, the 
Collateral Agent and the Servicer, any right, remedy or claim under or by reason of this 
Agreement or any covenant, condition or stipulation herein contained. 

  (m) Severability. 

If any provision of this Agreement shall be held or deemed to be, or shall in fact be, 
inoperative or unenforceable as applied in any particular case in any jurisdiction, or 
because it conflicts with any other provision or provisions hereof or with any constitution 
or statute or rule of public policy, or for any other reason, such circumstance shall not 
have the effect of rendering the provision in question inoperative or unenforceable in any 
other case or circumstance, or rendering any other provision herein contained invalid, 
inoperative or unenforceable to any extent whatsoever.  Upon the determination that any 
term or other provision of this Agreement is invalid, illegal or incapable of being 
enforced, the parties hereto shall negotiate in good faith to modify this Agreement so as 
to give effect to their original intention as closely as possible in an acceptable manner to 
the end that the transactions contemplated hereby are fulfilled to the maximum extent 
possible. 

  (n) Obligations Individual. 

The obligations and representations and warranties of the Collateral Agent, the 
Servicer and each of the Lenders herein are made by each of them individually.  Nothing 
herein contained shall be construed as creating among the Lenders, or among the 
Collateral Agent, the Servicer and the Lenders, a partnership, joint venture or other joint 
association. 

Ex. 2-6, p. 354

Case: 1:18-cv-05587 Document #: 1217-2 Filed: 03/14/22 Page 450 of 614 PageID #:64648



 
. 
25325308.8 

20 

  (o) No Obligation to Extend Credit. 

No provision of this Agreement shall be construed as obligating the Collateral Agent, 
the Servicer or any Lender to advance any monies or otherwise extend credit to the 
Borrower at any time. 
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  (p) Representations of Parties. 

Each of the Lenders, the Collateral Agent and the Servicer, severally and not jointly, 
represents and warrants to the other parties hereto that such party has all requisite power 
and capacity to execute, deliver and perform this Agreement and that the execution, 
delivery and performance of this Agreement has been duly authorized by all necessary 
action on the part of such party and that this Agreement constitutes the legal, valid and 
binding obligation of such party, enforceable against such party in accordance with its 
terms except as such enforceability may be limited by (i) bankruptcy, insolvency, 
reorganization or similar laws affecting the enforcement of creditors’ rights generally and 
(ii) general principles of equity (regardless of whether such enforceability is considered 
in a proceeding in equity or law). 

  (q) Limitation of Liability Due to Forces Beyond Collateral Agent’s or Servicer’s 
Control. 

In no event shall the Collateral Agent or the Servicer be responsible or liable for any 
failure or delay in the performance of its obligations hereunder arising out of or caused 
by, directly or indirectly, forces beyond its control, including, without limitation, strikes, 
work stoppages, accidents, acts of war or terrorism, civil or military disturbances, nuclear 
or natural catastrophes or acts of God, and interruptions, loss or malfunctions of utilities, 
communications or computer (software and hardware) services; it being understood that 
the Collateral Agent and the Servicer shall use reasonable efforts which are consistent 
with accepted practices in the banking industry to resume performance as soon as 
practicable under the circumstances.  

[Remainder of page intentionally left blank; next page is signature page.] 
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IN WITNESS WHEREOF, the Collateral Agent, the Servicer and the Lenders 
have executed or caused this Agreement to be duly executed and delivered by their 
respective officers thereunto duly authorized, all as of the date first above written. 

      COLLATERAL AGENT: 

  EQUITYBUILD FINANCE, LLC, as Collateral Agent on behalf 
of the Lenders listed below 

  By: 

Name: 

Title: Asset 
Manager 

SERVICER: 

  EQUITYBUILD FINANCE, LLC, as Servicer 

  By: 

Name: 

Title: Asset 
Manager 

[Signature Page to Collateral Agency and Servicing Agreement]

Elizabeth Kammerer

Elizabeth Kammerer
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 ACKNOWLEDGED, CONSENTED AND AGREED TO: 

    BORROWER: 

  EquityBuild, Inc. 

  By: ____________________________________ 

Name: 

Title: Closing Coordinator 

[Signature Page to Collateral Agency Agreement] 

Elizabeth Kammerer
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SCHEDULE I 

COLLATERAL AGENT FEE SCHEDULE 

Section 1:  Payouts 

All payouts paid by check.  

If Lender requests different method, fees are as follows: 

• Wire funds: $50 
• Overnight check: $50 
• Direct deposit: No fee 

Section 2:  Buyouts 

If Lender requests principal back prior to Loan’s maturity date (and request granted), 
Lender must pay an early liquidation fee equal to:  (i) 12% of the amount being returned 
if the request is made within one year of the date the Loan is funded (the “Origination 
Date”); and (ii) 10% of the amount being returned if the request is made between one and 
two years of the Origination Date. This fee is not intended to be a penalty but is an 
estimate, and indicative, of the actual cost and expenses EBF will incur in conjunction 
with such request.   

EBF reserves the right to extend the maturity date on any Loan at the request of the 
Borrower.  At that time, anyone who wishes to not participate in the extension may 
receive a return of their Investment and no fee will be charged in respect thereof .  
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SCHEDULE II 

ADDRESSES FOR NOTICES 

If to EquityBuild Finance, LLC, as either Collateral Agent or Servicer: 

     EquityBuild Finance, LLC 
[Address] 5068 West Plano Pkwy. #300 

     Plano, TX 75093 
Attention:  [Elizabeth Kammerer] 
Facsimile:  [___________] 
E-mail:  [elizabeth@equitybuildfinance.com] 

If to the Lenders: 

Name:  _______________________ 

Address:   

________________________________________________________________________ 

________________________________________________________________________ 

Attention:  ___________ 

Facsimile:  ___________ 

E-mail:  ___________________________ 

EIN:  _______________________ 

SSN:  _______________________ 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

If to the Borrower: 

     EquityBuild, Inc. 

[Address] 1083 N Collier Blvd. #132 
     Marco Island, FL 34145 

Attention:  [Elizabeth Kammerer] 
Facsimile:  [___________] 
E-mail:  [elizabeth@equitybuild.com] 
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  [The Above Space For Recorder's Use Only]   
 

MORTGAGE 
 

THIS MORTGAGE ("Security Instrument") is given on February 15th, 2016. The mortgagor 
is EquityBuild, Inc. ("Borrower"). 

 

This Security Instrument is given to The Persons Listed on Exhibit A to the Mortgage C/O 
EquityBuild Finance, LLC whose address is 5068 West Plano Pkwy. #300 Plano, TX 75093 
("Lender"). 

 

Borrower owes Lender the principal sum of One Million Three Hundred Seventy-Four Thousand 
Seven Hundred Fourteen and 00/100 Dollars (U.S. $1,374,714.00). This debt is evidenced by 
Borrower's note dated the same date as this Security Instrument (Mortgage), which provides for a 
final payment of the full debt, if not paid earlier, due and payable August 1st, 2017 unless 
otherwise specified on the respective note. This Security Instrument secures to Lender: 
(a) the repayment of the debt evidenced by the Note, with interest, and all renewals, extension and 
modifications; (b) the payment of all other sums, with interest advanced under paragraph 7 to protect 
the security of this Security Instrument; and (c) the performance of Borrower's covenants and 
agreements under this Security Instrument and the Note. For this purpose, Borrower does hereby 
mortgage, grant and convey to Lender the following described property located in COOK County, 
Illinois: 

 

 

PIN: 20-24-310-001-0000 
 

 

which has the address of 6801 S East End Ave., Chicago, IL 60649 ("Property Address"); 
 

TOGETHER WITH all the improvements now or hereafter erected on the property, and all 
easements, rights, appurtenances, rents, royalties, mineral, oil and gas rights and profits, water rights 
and stock and all fixtures now or hereafter a part of the property. All replacements and additions shall 
also be covered by this Security Instrument. All of the foregoing is referred to in this Security 
Instrument as the "Property." 

DocuSign Envelope ID: 4FE6F7BE-E57D-4811-AF74-377C515793C7
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BORROWER COVENANTS that Borrower is lawfully seized of the estate hereby conveyed 
and has the right to mortgage, grant and convey the Property and that the Property is 
unencumbered, except for encumbrances of record. Borrower warrants and will defend generally the 
title to the Property against all claims and demands, subject to any encumbrances of record. 

 

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-
uniform covenants with limited variations by jurisdiction to constitute a uniform security instrument 
covering real property. 

 

UNIFORM COVENANT. Borrower and Lender covenant and agree as follows: 
 

1. Payment of Principal and Interest; Prepayment and Late Charges. Borrower shall promptly 
pay when due the principal of and interest on the debt evidenced by the Note and any prepayment 
and late charges due under the Note. 

 

2. Hazard Insurance. Borrower shall keep the improvements now existing or hereafter erected 
on the Property insured against loss by fire, hazards included within the term "extended coverage" 
and any other hazards for which Lender requires insurance. This insurance shall be maintained in the 
amounts and for the periods that Lender requires. The insurance carrier providing the insurance shall 
be chosen by Borrower subject to Lender's approval which shall not be unreasonably withheld. 

 

All insurance policies and renewals shall be acceptable to Lender and shall include a standard 
mortgage clause. Lender shall have the right to hold the policies and renewals. If Lender requires, 
Borrower shall promptly give to Lender all receipts of paid premiums and renewal notices. In the 
event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may 
make proof of loss if not made promptly by Borrower. 

 

Unless Lender and Borrower otherwise agree in writing, insurance proceeds shall be applied 
to restoration and repair of the Property damaged, if the restoration or repair is economically feasible 
and Lender's security is not lessened. If the restoration or repair is not economically feasible or 
Lender's security would be lessened, the insurance proceeds shall be applied to the sums secured 
by this Security Instrument, whether or not then due, with any excess paid to Borrower. If Borrower 
abandons the Property, or does not answer within 30 days a notice from Lender that the insurance 
carrier has offered to settle a claim, then Lender may collect the insurance proceeds. Lender may 
use the proceeds to repair or restore the Property or to pay sums secured by this Security 
Instrument, whether or not then due. The 30-day period will begin when the notice is given. 

 

Unless Lender and Borrower otherwise agree in writing, any application of proceeds to 
principal shall not extend or postpone the due date of the monthly payments referred to in 
paragraphs 1 and 2 or change the amount of the payments. If under paragraph 19 the property is 
acquired by Lender, Borrower's rights to any insurance policies and proceeds resulting from damage 
to the Property prior to the acquisition shall pass to Lender to the extent of sums secured by this 
Security Instrument immediately prior to the acquisition. 

 

3. Preservation and Maintenance of Property; Leaseholds. Borrower shall not destroy, damage 
or substantially change the Property, allow the Property to deteriorate or commit waste. If this 
Security Instrument is on a leasehold, Borrower shall comply with the provisions of the lease, and if 
Borrower acquires fee title to the Property, the leasehold and fee title shall not merge unless Lender 
agrees to the merger in writing. 

DocuSign Envelope ID: 4FE6F7BE-E57D-4811-AF74-377C515793C7
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4. Protection of Lender's Rights in the Property; Mortgage Insurance. If Borrower fails to 
perform the covenants and agreements contained in this Security Instrument, or there is a legal 
proceeding that may significantly affect Lender's rights in the Property (such as a proceeding in 
bankruptcy, probate, for condemnation or to enforce laws or regulations), then Lender may do and 
pay for whatever is necessary to protect the value of the Property and Lender's rights in the Property. 
Lender's actions may include paying any sums secured by a lien which has priority over this Security 
Instrument, appearing in court, paying reasonable attorneys' fees, and entering on the Property to 
make repairs. Although Lender may take action under this paragraph 4, Lender does not have to do 
so. 

 

5. Successor and Assigns Bound; Joint and Several Liability; Co-signers. The covenants and 
agreements of this Security Interest shall bind and benefit the successors and assigns of Lender and 
Borrower, subject to the provisions of paragraph 9. Borrower's covenants and agreements shall be 
joint and several. Any Borrower who co-signs this Security Instrument but does not execute the Note: 
(a) is co-signing this Security Instrument only to mortgage, grant and convey the Borrower's interest 
in the Property under the terms of this Security Instrument; (b) is not personally obligated to pay the 
sums secured by this Security Instrument; and (c) agrees that Lender and any other Borrower may 
agree to extend, modify, forebear or make any accommodations with regard to the terms of this 
Security Instrument or the Note without the Borrower's consent. 

 

6. Notices. Any notice to Borrower provided for in this Security Instrument shall be given by 
delivering it or by mailing it by first class mail unless applicable law requires use of another method. 
The notice shall be directed to the Property Address or any other address Borrower designates by 
notice to Lender. Any notice to Lender shall be given by first class mail to Lender's address stated 
herein or any other address Lender designates by notice to Borrower. Any notice provided for in this 
Security Instrument shall be deemed to have been given to Borrower or Lender when given as 
provided in this paragraph. 

 

7. Governing Law; Severability. This Security Instrument shall be governed by federal law and 
the law of jurisdiction in which the Property is located. In the event that any provision or clause of this 
Security Instrument or Note conflicts with applicable law, such conflict shall not affect other provisions 
of this Security Instrument or the Note which can be given effect without the conflicting provision. To 
this end the provisions of this Security Instrument and the Note are declared to be severable. 

 

8. Borrower's Copy. Borrower shall be given one conformed copy of the Note and of this 
Security Instrument. 

 

9. Transfer of the Property or a beneficial Interest in Borrower. If all or any part of the Property 
or any interest in it is sold or transferred (or if a beneficial interest in Borrower is sold or transferred 
and Borrower is not a natural person) without Lender's prior written consent, Lender may, at its 
option, require immediate payment in full of all sums secured by this Security Instrument. However, 
this option shall not be exercised by Lender if exercise is prohibited by federal law as of the date of 
this Security Instrument. 

 

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice 
shall provide a period of not less than 30 days from the date the notice is delivered or mailed within 
which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay these 
sums prior to the expiration of this period, Lender may invoke any remedies permitted by this 
Security Instrument without further notice or demand on Borrower. 
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NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows: 
 

10. Release. Upon payment of all sums secured by this Security Instrument, Lender shall 
release this Security Instrument without charge to Borrower. Borrower shall pay any recordation 
costs. 

11. Assignment of Rents and Leases. As additional security for the payment of the 
Indebtedness, Mortgagor assigns and transfers to Mortgagee, pursuant to 1953 PA 210, as amended 
by 1966 PA 151 (MCLA 554.231 et seq., MSA 26.1137(1) et seq.), all the rents, profits, and income 
under all leases, occupancy agreements, or arrangements upon or affecting the Premises (including 
any extensions or amendments) now in existence or coming into existence during the period this 
Mortgage is in effect. This assignment shall run with the land and be good and valid as against 
Mortgagor and those claiming under or through Mortgagor. This assignment shall continue to be 
operative during foreclosure or any other proceedings to enforce this Mortgage. If a foreclosure sale 
results in a deficiency, this assignment shall stand as security during the redemption period for the 
payment of the deficiency. This assignment is given only as collateral security and shall not be 
construed as obligating Mortgagee to perform any of the covenants or undertakings required to be 
performed by Mortgagor in any leases. In the event of default in any of the terms or covenants of this 
Mortgage, Mortgagee shall be entitled to all of the rights and benefits of MCLA 554.231-.233, MSA 
26.1137(1)-(3), and 1966 PA 151, and Mortgagee shall be entitled to collect the rents and income 
from the Premises, to rent or lease the Premises on the terms that it may deem best, and to maintain 
proceedings to recover rents or possession of the Premises from any tenant or trespasser. 
Mortgagee shall be entitled to enter the Premises for the purpose of delivering notices or other 
communications to the tenants and occupants. Mortgagee shall have no liability to Mortgagor as a 
result of those acts. Mortgagee may deliver all of the notices and communications by ordinary first-
class U.S. mail. If Mortgagor obstructs Mortgagee in its efforts to collect the rents and income from 
the Premises or unreasonably refuses or neglects to assist Mortgagee in collecting the rent and 
income, Mortgagee shall be entitled to appoint a receiver for the Premises and the income, rents, and 
profits, with powers that the court making the appointment may confer. Mortgagor shall at no time 
collect advance rent in excess of one month under any lease pertaining to the Premises, and 
Mortgagee shall not be bound by any rent prepayment made or received in violation of this 
paragraph. Mortgagee shall not have any obligation to collect rent or to enforce any other obligations 
of any tenant or occupant of the Premises to Mortgagor. No action taken by Mortgagee under this 
paragraph shall cause Mortgagee to become a "mortgagee in possession."  

 

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in 
this Security Instrument and in any rider(s) executed by Borrower and recorded with it. 

 

Signed, sealed and delivered in the presence of: 
 

         BORROWER: EquityBuild, Inc. 
 
 
     

  (SEAL) 
Jerry Cohen, President 

 

 

 

 

 [Space Below This Line For Acknowledgement]   
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STATE OF FLORIDA, ___________________ County ss: 
 

I hereby certify that on this day, before me, an officer duly authorized in the state aforesaid 
and in the county aforesaid to take acknowledgements, personally appeared Jerry Cohen, to me 
known to be the person described in and who executed the foregoing instrument and acknowledged 
that he/she executed the same for the purpose therein expressed. 

 

WITNESS my hand and official seal in the county and state aforesaid this ____ day of 
____________, 20___. 

 

My Commission expires: 
 

{Seal} 
 

Notary Public 
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Exhibit A 

Lender Amount Percent of Loan 

iPlanGroup fbo Mary Ann 

Hennefer, IRA Acct.No. 

3300839 

$15,160 1.10% 
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

among 

EQUITYBUILD FINANCE, LLC, 

as Collateral Agent and Loan Servicer, 

and 

EACH OF THE LENDERS PARTY HERETO 

DATED AS OF _____________

DocuSign Envelope ID: 4FE6F7BE-E57D-4811-AF74-377C515793C7

Ex. 2-6, p. 369

Case: 1:18-cv-05587 Document #: 1217-2 Filed: 03/14/22 Page 465 of 614 PageID #:64663



 
. 
25325308.8 

2 

COLLATERAL AGENCY AND SERVICING AGREEMENT 

This COLLATERAL AGENCY AND SERVICING AGREEMENT (as amended,  
supplemented or otherwise modified from time to time, this “Agreement ”) is made as of 
_____________, by and among (i) EquityBuild Finance, LLC, a Florida limited liability 
Borrower (in its individual capacity, “EBF”, and in its capacity as collateral agent for the 
Lenders (as defined below), and in its capacity as loan servicer for the Lenders, the 
“Collateral Agent” or the “Servicer”), and (ii) each of the Lenders party hereto (together 
with their respective successors and assigns as beneficiaries of the Note (as defined 
below), the “Lenders”), and is acknowledged, consented and agreed to by EquityBuild, 
Inc.  (the “Borrower”). 

RECITALS 

A.  Reference is made to that certain Note, dated _____________ (as the same from 
time to time hereafter may be amended, restated, supplemented or otherwise modified, 
the “Note”) by the Borrower in favor of the Lenders, pursuant to which, subject to the 
terms and conditions set forth therein, the Lenders shall make individual investment loans 
(each an “Investment”) to the Borrower as a collective secured loan (the “Loan”). 

B. The Lenders have agreed to make the Loan to the Borrower, but only upon the 
condition, among others, that the Borrower grant to the Collateral Agent, for the benefit 
of the Lenders, as security for the Borrower’s obligations to the Lenders and the 
Collateral Agent under or in respect of the Note and the Mortgage (as defined below), a 
perfected lien on, and security interest in, the Collateral (as defined below). 

C.  The Lenders desire that EBF act as the collateral agent for and on behalf of all of 
the Lenders regarding the Collateral, all as more fully provided herein; and the Collateral 
Agent and the Lenders have entered into this Agreement to, among other things, further 
define the rights, duties, authority and responsibilities of the Collateral Agent and the 
relationship among the Lenders regarding their pari passu interests in the Collateral. 

D.  The Lenders also desire to retain EBF as the loan servicer to act as their agent to 
employ commercially reasonable and prudent practices to collect all scheduled payments 
on the Loan, and to protect to the best of the Servicer’s ability, the security for the Loan. 

AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing premises and for other 
good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, EBF and the Lenders agree as follows: 
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1. DEFINED TERMS. 

As used in this Agreement, and unless the context requires a different meaning, the 
following terms have the respective meanings indicated below, all such definitions to be 
equally applicable to the singular and plural forms of the terms defined. 

Actionable Default – means the existence and continuance of any Event of Default 
(as defined in the Note) beyond any grace period in respect thereof provided in the Note 
or the acceleration of the maturity of the Note. 

Affiliate – means, with respect to any specified Person, any other Person that 
directly or indirectly, through one or more intermediaries, has control of, is controlled by, 
or is under common control with, such specified Person.  For these purposes, “control” 
means the possession, directly or indirectly, of the power to direct or cause the direction 
of the management of any Person, whether through the ownership of voting securities, by 
contract or otherwise. 

Agent Professionals – means attorneys, legal counsel, accountants, appraisers, 
business valuation experts, environmental engineers, turnaround consultants, or other 
professionals or experts at any time retained by EBF in the discharge of its duties 
hereunder or under any of the Collateral Documents. 

Agent-Related Persons – means EBF, in its capacity as Collateral Agent or Servicer, 
and any successor collateral agent or loan servicer, and any co-agents or separate agents 
appointed pursuant to Section 5, together with their respective Affiliates, and the officers, 
directors, employees, representatives, agents and Agent Professionals of such Persons 
and Affiliates.  

Agreement – has the meaning specified for such term in the Preamble hereto. 

Business Day – means a day (i) other than Saturday or Sunday and (ii) on which 
commercial banks are open for business in New York, New York. 

Collateral – has the meaning specified for such term in Mortgage.  

Collateral Agent – has the meaning specified for such term in the Preamble hereto. 

Collateral Documents – means the Mortgage and any other document now or 
hereafter evidencing a security interest, lien or other encumbrance granted to secure the 
obligations payable under the Note or any guarantee thereof.   

Enforcement Notice – means a written notice given by the Required Lenders to the 
Collateral Agent stating that an Actionable Default exists. 

EBF– has the meaning specified for such term in the Preamble hereto. 

Lenders – has the meaning specified for such term in the Preamble hereto. 
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Liens – means any pledges, liens, claims, encumbrances or security interests. 

Mortgage – has the meaning specified for such term in Note. 

Obligations – means and includes all present and future indebtedness, obligations 
and liabilities of every kind and nature of the Borrower from time to time owed to any 
Lender under the Note arising from, evidenced by or relating to the Note or the Mortgage. 

Note – has the meaning specified for such term in Recital A hereto. 

Person – means any individual, partnership, corporation, limited liability Borrower, 
unincorporated organization or association, trust or other entity. 

Required Lenders – means the Lenders acting by a majority of principal advanced 
by the Lenders under the Note. 

Servicer – has the meaning specified in the Preamble hereto. 

Total Investments – means, with respect to Investments that remain outstanding in 
whole or in part, the total original amount of Investments a Lender has loaned to the 
Borrower; provided that for purposes of Section 10(e) hereof, such amounts shall be 
rounded down to the nearest whole $25,000 increment. By way of example only, if actual 
Total Investments equaled $176,000, for purposes of Section 10(e), such Total 
Investments would equal $175,000. 

2. APPOINTMENTS; IRREVOCABLE DELEGATION OF AUTHORITY. 

  (a) Appointment as Collateral Agent and Loan Servicer. 

The Lenders hereby appoint and designate EBF as collateral agent on their behalf 
hereunder and under the Mortgage.  The Lenders hereby also appoint and designate EBF 
as the loan servicer with respect to the Loan.  EBF hereby accepts such appointments on 
the terms and conditions set forth herein and acknowledges that it holds the Collateral 
and acts under the Mortgage as agent for and on behalf of the Lenders.  The Lenders 
hereby authorize and direct the Collateral Agent to (a) enter into the Mortgage and the 
Note for and on behalf of and for the benefit of the Lenders in accordance with the terms 
hereof and thereof, (b) exercise such rights and powers under this Agreement, the Note or 
the Mortgage as the case may be, as are specifically granted or delegated to the Collateral 
Agent by the terms hereof and thereof, together with such other rights and powers as are 
reasonably incidental thereto or as are customarily and typically exercised by agents 
performing duties similar to the duties of the Collateral Agent hereunder and under the 
Collateral Documents, subject, however, to any express limitations set forth herein or in 
the Mortgage, and (c) perform the obligations of the Collateral Agent thereunder.  The 
Lenders hereby agree to be bound by the provisions of the Mortgage and the Note.  The 
duties of the Collateral Agent and the Servicer shall be deemed ministerial and 
administrative in nature, and neither the Collateral Agent nor the Servicer shall have, by 
reason of this Agreement or either of the Mortgage or the Note, a fiduciary relationship 
with any Lender and/or any Affiliate thereof. 
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  (b) Irrevocable Delegation of Authority. 

Each Lender does hereby irrevocably delegate to the Collateral Agent all of each 
such Lender’s rights and powers under the Note and the Mortgage and agrees for the 
benefit of the Collateral Agent and the other Lenders not to exercise any right or power of 
such Lender under the Note or the Mortgage. 

3. LIMITATIONS ON DUTIES AND ACTIONS OF COLLATERAL AGENT AND 
THE SERVICER. 

Neither the Collateral Agent nor the Servicer shall have any duties or responsibilities 
except those expressly set forth in this Agreement and the Mortgage.  Neither the 
Collateral Agent nor the Servicer shall be liable for any action taken or omitted by it, or 
any action suffered by it to be taken or omitted, excepting only its own gross negligence 
or willful misconduct, as finally determined by a court of competent jurisdiction.  IN 
THE ABSENCE OF WRITTEN INSTRUCTIONS FROM THE REQUIRED LENDERS, 
NEITHER THE COLLATERAL AGENT NOR THE SERVICER SHALL FORECLOSE 
UPON ANY LIEN WITH RESPECT TO ANY OF THE COLLATERAL OR TAKE 
ANY OTHER ACTION WITH RESPECT TO THE COLLATERAL OR ANY PART 
THEREOF. 

4. RECOURSE THROUGH COLLATERAL AGENT; SHARING OF 
COLLATERAL. 

  (a) Recourse Through Collateral Agent. 

Each of the Lenders acknowledges and agrees that (i) it shall only have recourse to 
the Collateral through the Collateral Agent and that it shall have no independent recourse 
to the Collateral and (ii) the Collateral Agent shall have no obligation to, and shall not, 
take any action hereunder or under the Mortgage except upon written instructions from 
the Required Lenders in accordance with Section 6(a). 

  (b) Sharing of Collateral. 

No Lender shall contest the validity, perfection, priority or enforceability of, or seek 
to avoid, any Lien securing any Obligation, and each party hereby agrees to cooperate, at 
no cost to the Collateral Agent, in the defense of any action contesting the validity, 
perfection, priority or enforceability of any such Lien.  No Lender shall have the right to 
obtain any of the Collateral or the benefit of any Lien on any property of the Borrower 
solely in respect of Obligations owing to such Lender or any group of Lenders comprised 
of less than all the Lenders. 

5. CO-AGENTS; COLLATERAL AGENT’S AND SERVICER’S USE OF 
PROFESSIONALS. 

  (a) Co-Agents. 

Each of the Collateral Agent and the Servicer shall have power to appoint one or 
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more Persons to act as a co-agent or co-agents, jointly with the Collateral Agent and/or 
the Servicer, or to act as a separate agent or separate agents, with respect to all or any part 
of the Collateral or to enforce the Lender’s rights under the Note, and to vest in such 
Person or Persons, in such capacity, such rights, powers, duties and obligations of the 
Collateral Agent and/or the Servicer, with the consent of the Required Lenders (such 
consent not to be unreasonably withheld or delayed), in any case only as may be 
necessary or desirable for the purpose of meeting any legal requirements of any 
jurisdiction in which any part of the Collateral may at the time be located.  Absent any 
specific agreement to the contrary, any co-agent or co-agents or separate agent or 
separate agents so appointed shall, to the extent applicable, have the rights, powers, 
obligations and duties of the Collateral Agent and/or the Servicer hereunder.  Neither the 
Collateral Agent nor the Servicer shall be responsible for the negligence, default or 
misconduct of any such co-agent or separate agent selected by it with reasonable care nor 
for any fees or expenses of such co-agent or separate agent. 

   (b) Agent Professionals. 

The Collateral Agent and the Servicer may employ one or more Agent Professionals 
to advise or assist it from time to time, but shall not be responsible for the negligence, 
default or misconduct of any such Agent Professionals selected by it with reasonable care.  
The Collateral Agent and the Servicer shall be entitled to rely on the advice and 
statements of Agent Professionals so selected.  The Borrower shall pay reasonable 
remuneration for all services performed by Agent Professionals for the Collateral Agent 
and the Servicer in the discharge of its duties hereunder and under the Collateral 
Documents in accordance with Section 11(b) hereof. 

6. INSTRUCTIONS FROM LENDERS; ENFORCEMENT NOTICE. 

   (a) Instructions from Lenders. 

Unless otherwise excused as provided herein, both the Collateral Agent and the 
Servicer shall act on all written instructions received from the Required Lenders, with 
respect to any action to be taken or not to be taken in connection with this Agreement, the 
Mortgage or the Note, including, without limitation, actions to be taken in connection 
with an insolvency proceeding in respect of the Borrower; provided, however, that the 
Collateral Agent shall act only on written instructions from all Lenders with respect to the 
amendment or termination of the Mortgage, or, except as provided in the Mortgage, any 
Lien on property of the Borrower granted under the Mortgage.  If either the Collateral 
Agent or the Servicer shall request instructions from the Lenders with respect to taking 
any particular action in connection with this Agreement, the Mortgage, the Note or any 
such Lien, the Collateral Agent and the Servicer shall be entitled to refrain from taking 
such particular action unless and until it shall have received written instructions from the 
Required Lenders (in which event it shall be required to act in accordance with such 
written instructions unless otherwise excused as provided herein), and neither the 
Collateral Agent nor the Servicer shall incur any liability to any Person for so refraining.  
Without limiting the foregoing, no Lender shall have any right of action whatsoever 
against the Collateral Agent or the Servicer as a result of the Collateral Agent or the 
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Servicer taking or not taking any action hereunder or pursuant to or in accordance with 
the written instructions of such Required Lenders, except for the Collateral Agent’s or the 
Servicer’s own gross negligence or willful misconduct in connection with any action 
taken or not taken by it, as finally determined by a court of competent jurisdiction.  
Notwithstanding anything to the contrary contained in this Agreement or any of the 
Collateral Documents, (i) the failure of the Collateral Agent or the Servicer to take any 
action shall not constitute gross negligence or willful misconduct by the Collateral Agent 
or the Servicer hereunder (A) following a request by the Collateral Agent or the Servicer 
for the Required Lenders’ consent to such action and the failure of the Required Lenders 
to respond to such request or (B) in the absence of written instructions from the Required 
Lenders and (ii) neither the Collateral Agent nor the Servicer shall be required to take any 
action that is, in its opinion (which may be, but is not required to be, based on the advice 
of legal counsel), contrary to applicable law or the Note or the Mortgage or that would, in 
its reasonable opinion, subject it or any Agent-Related Persons to liability or that would 
require it to expend or risk its own funds. 

  (b) Enforcement Notices. 

The Collateral Agent shall, as soon as practicable but in any event, if applicable, 
within ten (10) Business Days following receipt thereof, furnish to each of the Lenders: 

(i) a copy of each Enforcement Notice received by the Collateral Agent; 

(ii) a copy of each certificate or other written notice received by the Collateral 
Agent rescinding or withdrawing an Enforcement Notice; 

(iii) a copy of any written notice or other written communication given or 
received by the Collateral Agent under the Note or the Mortgage; and 

(iv) such other written notices required by the terms of this Agreement to be 
furnished by or to the Collateral Agent. 

Any Enforcement Notice shall be deemed to have been given when actually received 
by the Collateral Agent and to have been rescinded or withdrawn when the Collateral 
Agent has actually received from the notifying party a written notice rescinding or 
withdrawing such Enforcement Notice.  Any Enforcement Notice shall be deemed to be 
outstanding and in effect at all times after such notice has been given until such time, if 
any, as such notice has been rescinded or withdrawn. 

7. NO RESPONSIBILITY OF COLLATERAL AGENT OR SERVICER FOR 
CERTAIN MATTERS. 

Neither the Collateral Agent nor the Servicer shall be responsible in any manner 
whatsoever for the correctness of any recitals, statements, information, representations or 
warranties contained herein or in the Mortgage except for those made by it herein.   
Neither the Collateral Agent nor the Servicer makes any representation or warranty as to, 
and is not responsible in any way for: (i) the description, value, location, existence, or 
condition of any Collateral; (ii) the financial condition of the Borrower or the title of the 
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Borrower to any of the Collateral; (iii) the sufficiency of the security afforded by this 
Agreement, the Note or the Mortgage or whether registration in respect thereof has been 
properly effected or maintained; (iv) the validity, genuineness, correctness, perfection, or 
priority of any Lien with respect to the Collateral; (v) other than in respect of itself as to 
the Collateral Agent’s and the Servicer’s representations in Section 15(p) hereof, the 
validity, proper execution, enforceability, legality, or sufficiency of this Agreement, the 
Note, the Mortgage or any instrument deposited with the Collateral Agent or the Servicer; 
(vi) the identity, authority or right of any Lender executing any document; or (vii) the 
filing or renewal of any registration of the Mortgage or any public filing required under 
applicable law to perfect any of the Collateral Agent’s Liens, for the benefit of the 
Lenders, in any of the Collateral.  Neither the Collateral Agent nor the Servicer shall be 
required to ascertain or inquire as to the performance by the Borrower of any of its 
covenants or obligations hereunder or under the Mortgage or the Note.  In no event shall 
either the Collateral Agent or the Servicer be responsible or liable for special, indirect, or 
consequential loss or damage of any kind whatsoever (including, but not limited to, loss 
of profit) irrespective of whether the Collateral Agent or the Servicer has been advised of 
the likelihood of such loss or damage and regardless of the form of action. 

8. LIMITED DUTIES OF COLLATERAL AGENT REGARDING 
COLLATERAL; FURTHER ACTS WITH RESPECT TO COLLATERAL. 

(a)  The Collateral Agent shall not be responsible for insuring any of the Collateral 
or for the payment of taxes, charges, fines, levies, assessments or for ensuring or 
protecting the validity, genuineness, correctness, perfection, or priority of any Lien upon 
any of the Collateral, and shall be indemnified therefor as provided in Section 12.  
Furthermore, the Collateral Agent shall not be responsible for the maintenance or 
safeguarding of any Collateral, except as provided in the immediately following sentence 
when the Collateral Agent has actual possession of any Collateral.  The Collateral Agent 
shall not have any duty to any of the Lenders with respect to any Collateral, including, 
without limitation, any Collateral in its possession or control or in the possession or 
control of any agent or nominee of the Collateral Agent selected by it with reasonable 
care, or any income therefrom or for the preservation of rights against prior parties or any 
other rights pertaining to the Collateral, except as stated in the next succeeding paragraph. 

(b)  Beyond the exercise of reasonable care in the custody thereof and the duty to 
account for monies actually received by it, the Collateral Agent shall have no duty as to 
any Collateral in its possession or control or in the possession or control of any agent or 
bailee or any income thereon or as to preservation of rights against prior parties or any 
other rights pertaining thereto and the Collateral Agent shall not be responsible for filing 
any financing or continuation statements or recording any documents or instruments in 
any public office at any time or times or otherwise perfecting or maintaining the 
perfection of any security interest in the Collateral.  The Collateral Agent shall be 
deemed to have exercised reasonable care in the custody of the Collateral in its 
possession if the Collateral is accorded treatment substantially equal to that which it 
accords its own property and shall not be liable or responsible for any loss or diminution 
in the value of any of the Collateral, by reason of the act or omission of any carrier, 
forwarding agency or other agent or bailee selected by the Collateral Agent with 
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reasonable care.  The Collateral Agent shall not be responsible for the existence, 
genuineness or value of any of the Collateral or for the validity, perfection, priority or 
enforceability of the Liens in any of the Collateral, whether impaired by operation of law 
or by reason of any action or omission to act on its part hereunder, except to the extent 
such action or omission constitutes gross negligence, bad faith or willful misconduct on 
the part of the Collateral Agent, or for the validity or sufficiency of the Collateral or any 
agreement or assignment contained therein, for the validity of the title of the Borrower to 
the Collateral, for insuring the Collateral or for the payment of taxes, charges, 
assessments or Liens upon the Collateral or otherwise as to the maintenance of the 
Collateral. 

9. DUTIES AS LOAN SERVICER. 

   (a) Specific Loan Services/Functions. 

In its capacity as the Servicer, EBF shall: (a) issue payment coupons or monthly 
statements to the Borrower directing Loan repayment to the Lenders or the Servicer; 
(b) issue payoff demands, beneficiary statements and mortgage ratings; (c) demand, 
receive and collect all Loan payments, deposit them by the next business day into the 
Servicer’s trust account and/or facilitate having them paid directly to Lender, in each case 
within 25 days of the date due; (d) issue annual Form 1099 income tax statements to the 
Borrower and Lenders; (e) answer Borrower inquiries, demands and requests; (f) grant 
appropriate payment deferrals, but not of the maturity of the Loan unless approved by the 
Required Lenders; (g) monitor the continued effectiveness and claims on any property 
insurance listed in the Loan escrow instructions; (h) request and receive notices of default 
on senior liens; (i) receive notices of property tax delinquencies, should a tax service be 
ordered through escrow or subsequently; and (j) execute and deliver on Lenders’ behalf 
and in Lenders’ name any documents necessary or convenient for the purpose of 
maintaining or enforcing the Loan. 

   (b) Protective Advances. 

Upon request of the Servicer, Lenders shall make such advances as approved by the 
Required Lenders to be necessary and prudent to protect and to collect Lenders’ interest 
in the Loan.  If any Lender fails to make advances approved by the Required Lenders, the 
other Lenders are authorized to advance the amount the non-paying Lender failed to 
advance and to receive payment in full with interest at 10% per annum before any further 
payments are made to the non-paying Lender and, the non-defaulting Lenders shall also 
have the option, exercisable within 30 days after Lender’s failure to pay, to purchase such 
Lender’s interest in the Loan for the outstanding principal balance and any accrued 
interest, fees and costs owed to the defaulting Lender, payable within 15 days after the 
election to purchase is made.  The Servicer, in its absolute discretion, may advance its 
own funds to protect the security of the Loan, including advances to cure senior liens, 
property insurance, foreclosure expenses, repair, advertising, litigation expenses and 
similar items, but not Loan payments.  The Servicer shall be reimbursed such advances, 
with interest at the interest rate then payable with respect to the Loan, from the next Loan 
payment, or within 10 days after a written request to Lenders.  To secure the Servicer’s 
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advances, Lenders hereby irrevocably assign to the Servicer, to the extent of advances 
owed to the Servicer, the first Loan payments received after an advance is made.  A 
defaulting or non-paying Lender will be liable to the remaining Lenders for all damages 
incurred as result of his/her/their failure to act or failure to advance funds including, but 
not limited to, actual attorneys’ fees, court costs and fees, or any damages related to loss 
of the security for the Loan. 

   (c) Loan Documents. 

To the extent not maintained by the Collateral Agent, the Servicer shall retain 
custody as agent for Lenders of the original Note and Mortgage. 

   (d) Real Estate Owned. 

The Servicer is also Lenders’ agent (in conjunction with the Collateral Agent) to 
liquidate any real estate acquired by Lenders in foreclosure of the property securing the 
Loan (the “Property”).  During the foreclosure process, the Servicer’s servicing fee shall 
continue as set forth in Section 12 herein.  Additionally, at the option of Lenders and by 
separate fee agreement to be signed by the parties, the Servicer shall: (i) arrange 
appropriate property insurance; (ii) manage the Property, including arranging 
maintenance and construction, tenant relations, repair and security; (iii) arrange for the 
valuation and resale of the Property, including hiring a Realtor® or broker to list, show 
and sell the Property; and (iv) accept reasonable offers on the Property, at the price and 
terms approved by the Required Lenders and execute all necessary and appropriate 
documentation to carry out the sale.   

   (e) Servicing Fees. 

The Servicer's fee to each Lender to service any Loan shall be up to 3% interest per 
annum on the Investment made by such Lender in the Loan, as such amount may adjust 
from time to time upon making an Investment in the Loan (or upon making Investments 
in any other Loan) in accordance with this Section 10(e).  The Servicer’s fee to a Lender 
in respect of its Investment is calculated as follows: 

(i) 0% interest per annum on the Investment if either: (a) the original Investment 
in the Loan equals or exceeds $350,000; or (b) the original amount of the 
Total Investments equals or exceed $1,000,000; or 

(ii) For so long as clause (i) is not applicable, 1% interest per annum on the 
Investment if either: (a) the original Investment in the Loan equals or exceeds 
$200,000; or (b) the original amount of the Total Investments equals or 
exceeds $500,000; or 

(iii) For so long as clauses (i) or (ii) are not applicable, 2% interest per annum on 
the Investment if either: (a) the original Investment in the Loan equals or 
exceeds $100,000 or (b)  the original amount of the Total Investments equals 
or exceeds $250,000; or 
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(iv) For so long as clauses (i), (ii) or (iii) are not applicable, 3% interest per annum 
on the Investment in the Loan.  

The fee is deducted from the interest payment payable by the Borrower under the 
Note.  The Servicer shall be further compensated for work in respect of delinquent 
payments or other default by Borrower by assessing and receiving late charges, and by 
collecting an additional 2% of the principal amount of the Loan of any payments 
(whether interest or late fees) made to Lenders (or for their benefit) after the assessment 
of default interest on the Borrower under the Note that equal or exceed 2% interest per 
annum of the principal amount of the Loan.  Said additional amounts shall only be 
collected if default interest is, in fact, charged to the Borrower.  Lenders shall receive any 
benefit of the default interest rate and late fee payments in excess of the 2% interest per 
annum on the principal amount of the Loan collected by the Servicer. 

(f) Origination Fee. 

 On the Closing Statement of the Loan the Collateral Agent may charge the 
Borrower an origination fee (“Origination Fee”) of up to 5% of the principal amount of 
the Loan. If such Origination Fee is collected, the Collateral Agent shall remit to each 
Lender a portion of the Origination Fee attributable to such Lender’s percentage of the 
Loan (i.e., its Investment over all Investments in the Loan (the “Relative Percentage”) to 
the extent actually collected from the Borrower. Such remittance shall be calculated as 
follows: 

(i) for Loans of $0 to $750,000: 
 
(A) a remittance of 2.5% of the principal of the Loan for a Lender whose 

Relative Percentage is 100%; 
(B) a remittance of 1.5% of the principal of the Loan for Lenders whose 

Relative Percentage is equal to or greater than 50%, but less than 100%; 
(C) a remittance of 0.5% of the principal of the Loan for Lenders whose 

Relative Percentage is equal to or greater than 25%, but less than 50%; 

(ii) for Loans of $750,001 to $1,500,000: 
 
(A) a remittance of 3.0% of the principal of the Loan for Lenders whose 

Relative Percentage is 100%; 
(B) a remittance of 2.0% of the principal of the Loan for Lenders whose 

Relative Percentage is equal to or greater than 50%, but less than 100%; 
(C) a remittance of 1.0% of the principal of the Loan for Lenders whose 

Relative Percentage is equal to or greater than 25%, but less than 50%; 

(iii) for Loans of $1,500,001 and above: 
 
(A) a remittance of 3.5% of the principal of the Loan for Lenders whose 

Relative Percentage is 100%; 
(B) a remittance of 2.5% of the principal of the Loan for Lenders whose 
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Relative Percentage is equal to or greater than 50%, but less than 100%; 
(C) a remittance of 1.5% of the principal of the Loan for Lenders whose 

Relative Percentage is equal to or greater than 25%, but less than 50% of 
the value of the Loan; 

(iv) for all Qualifying Lenders, a 0.5%  of the principal amount of the Loan shall 
be remitted among all Lenders who have committed the Investment within 
seven days after the Investment is made available (each, a “Qualifying 
Lender”) based on each such Qualifying Lender’s Investment to all such 
other Qualifying Lenders’ Investments. 

10. RELIANCE ON WRITINGS. 

Both the Collateral Agent and the Servicer shall be entitled and fully authorized to 
rely and act, and shall be fully protected in relying and acting, upon any writing, 
instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, facsimile, 
telex or other document believed by it to be genuine and correct and to have been signed 
or sent by or on behalf of the proper Person or Persons, and statements of the Borrower 
(including, without limitation, counsel to the Borrower) or the Lenders.  Neither the 
Collateral Agent nor the Servicer shall have any duty to verify or confirm the content of 
any writing, instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, 
facsimile, telex or other document. 
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 11. RESIGNATION AND REMOVAL OF COLLATERAL AGENT AND/OR 

SERVICER. 

  (a) Resignation or Removal. 

Both the Collateral Agent and the Servicer may at any time resign, effective upon 30 
days prior written notice (or such shorter period as may be agreed to by the Required 
Lenders and such party) to the Lenders and the Borrower, and either may be removed for 
or without cause at any time by the Required Lenders, effective upon 30 days’ notice.  In 
the event of any resignation or removal, the Required Lenders shall have the right to 
appoint a successor Collateral Agent and/or Servicer (which successor Collateral Agent 
and/or Servicer may be one of the Lenders or a financial institution that is engaged in the 
provision of agency services in syndicated commercial loan transactions or a trust 
Borrower that is engaged in the provision of trust services in secured private placement 
transactions), but, if the Required Lenders have not appointed a successor Collateral 
Agent and/or Servicer, as the case may be, within 30 days after the resigning Collateral 
Agent’s and/or Servicer’s giving of notice of resignation or its removal, the retiring 
Collateral Agent and/or Servicer, as the case may be, shall, at the expense of the 
Borrower, on behalf of the Lenders, subject to the above provision regarding the identity 
and nature of a permissible successor Collateral Agent and/or Servicer, either appoint a 
successor Collateral Agent and/or Servicer or apply to the appropriate court to make such 
appointment.  Upon the acceptance of any appointment as a Collateral Agent and/or 
Servicer, as the case may be, hereunder by a successor, to be evidenced by the successor 
Collateral Agent’s or Servicer’s, as the case may be, execution and delivery to the 
Borrower, the Lenders and the retiring Collateral Agent and/or Servicer, as the case may 
be, of a counterpart of this Agreement, such successor Collateral Agent and/or Servicer, 
as the case may be, shall thereupon succeed to and become vested with all the rights, 
powers, privileges, duties and obligations of the retiring Collateral Agent and/or Servicer, 
as the case may be, and the retiring Collateral Agent and/or Servicer, as the case may be, 
shall be discharged from any further duties and obligations as Collateral Agent and/or 
Servicer, as the case may be, as appropriate, under this Agreement, the Note and the 
Mortgage.  The payment and indemnity obligations of the Borrower provided for in 
Section 12 shall survive any such removal or resignation in favor of the retiring Collateral 
Agent and/or Servicer, as the case may be, in respect of any matter arising during or after 
its tenure as Collateral Agent and/or Servicer, as the case may be.  For the avoidance of 
doubt, removal hereunder of EBF as the Collateral Agent in no way constitutes a removal 
of EBF as the Servicer and vice versa. 

  (b) Vesting. 

Upon the request of any successor Collateral Agent and/or Servicer, at the expense 
of the Borrower, the Lenders, the Borrower and the predecessor Collateral Agent and/or 
Servicer, as the case may be, shall promptly execute and deliver such instruments, 
conveyances, and assurances reflecting terms consistent with the terms hereof, the 
Mortgage and the Note for the purpose of more fully and certainly vesting and 
confirming in such successor Collateral Agent and/or Servicer, as the case may be, its 

DocuSign Envelope ID: 4FE6F7BE-E57D-4811-AF74-377C515793C7

Ex. 2-6, p. 381

Case: 1:18-cv-05587 Document #: 1217-2 Filed: 03/14/22 Page 477 of 614 PageID #:64675



 
. 
25325308.8 

14 

interest in, and Liens upon, the Collateral and all rights, powers, duties, and obligations 
of the predecessor Collateral Agent and/or Servicer, as the case may be, hereunder and 
under the Mortgage and the Note, and the predecessor Collateral Agent and/or Servicer, 
as the case may be, shall also promptly assign and deliver to the successor Collateral 
Agent and/or Servicer, as the case may be, any Collateral subject to the Liens of the 
Mortgage that may then be in its possession, as applicable. 

  (c) Successors. 

Any entity into which a Collateral Agent or Servicer may be amalgamated or merged, 
or with which it may be consolidated, or any entity resulting from any amalgamation, 
merger or consolidation to which a Collateral Agent or Servicer shall be a party, as a 
whole or substantially as a whole, shall be the successor of such Collateral Agent or 
Servicer hereunder if legally bound hereby as such successor, without the necessity for 
execution or filing of any paper or any further act on the part of any of the parties hereto, 
anything to the contrary contained herein notwithstanding. 

12. FEES TO COLLATERAL AGENT; PAYMENTS; INDEMNITY. 

  (a) Fees. 

In addition to any other fees owed to Servicer or Collateral Agent from either (i) 
Borrower, and paid by Borrower to Servicer or Collateral Agent, or (ii) Lender, and paid 
by Borrower out of amounts otherwise due to Lender, the Lender shall pay to the 
Collateral Agent all fees required to be paid under the Fee Schedule attached hereto 
as Schedule I with respect to this Agreement at the times and in the amounts set forth 
therein.  Any amounts owed by Lender may, at Collateral Agent’s discretion, be paid by 
Borrower out of amounts otherwise payable from Borrower to Lender. 

  (b) Payment by the Borrower. 

The Borrower agrees that it will pay all of the Collateral Agent’s and the Servicer’s 
fees, as applicable, including those owed by the Lender listed on Schedule I, which shall 
be paid by the Borrower on behalf of the Lender out of amounts otherwise due to the 
Borrower, for its respective services hereunder and will pay or reimburse the Collateral 
Agent and the Servicer upon its request for all of their respective expenses, disbursements 
and advances incurred or made in the administration of their respective duties hereunder 
and under the Note and the Mortgage, as applicable (including, without limitation, 
reasonable legal fees and expenses and the reasonable compensation of all Agent 
Professionals, Agent-Related Persons and other advisers, agents or experts employed or 
retained by the Collateral Agent or the Servicer pursuant to this Agreement).  In addition 
to and without limiting any other protection of the Collateral Agent and/or the Servicer 
hereunder or otherwise by law, the Borrower shall indemnify the Agent-Related Persons 
for any and all liabilities, obligations, losses, damages, penalties, actions, claims, 
demands, judgments, suits, costs, expenses or disbursements of any kind or nature 
whatsoever that may be suffered by, imposed on, incurred by or asserted against any 
Agent-Related Person, whether groundless or otherwise, howsoever arising from or out 
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of, or in any way related to the subject matter of, this Agreement, the Note, the Mortgage 
or any of the Collateral or the performance or enforcement of any of the terms of any 
thereof, including fees and expenses of special counsel; provided that the Borrower shall 
not be liable for any such payment to any Agent-Related Person to the extent the 
obligation to make such payment has been caused by such Agent-Related Person’s own 
gross negligence or willful misconduct, as finally determined by a court of competent 
jurisdiction.  All statements from the Collateral Agent, the Servicer or any other Person 
for obligations owing by the Borrower pursuant to the preceding sentence shall be sent to 
the Borrower.  Any amount due under this Section 12(b) and unpaid 10 Business Days 
after request for such payment will bear interest from the expiration of such 10 Business 
Days at a rate per annum equal to two percent (2%) above the rate of interest publicly 
announced by JPMorgan Chase Bank, N.A. from time to time in New York City as its 
prime rate, payable on demand.  If not timely paid by the Borrower, at the Collateral 
Agent’s or the Servicer’s election, all amounts so payable and the interest thereon will be 
payable out of any assets in the possession of the Collateral Agent and/or the Servicer 
and any other Collateral in priority to amounts owing to any and all other parties to this 
Agreement. 

  (c) Survival. 

The obligations of the Borrower and the Lenders under this Section 12 shall survive 
the payment in full of all of the other Obligations, the resignation or removal of the 
Collateral Agent and/or the Servicer and the termination of this Agreement. 

13. COLLATERAL AGENT’S AND SERVICER’S FUNDS NOT AT RISK. 

For purposes of clarity, no provision of this Agreement or the Mortgage, and no 
request of any Lender or other Person shall require either the Collateral Agent or the 
Servicer to expend or risk any of its own funds, or to take any legal or other action under 
this Agreement, the Note or the Mortgage which might, in its reasonable judgment, 
involve any expense or any financial or other liability unless the Collateral Agent or the 
Servicer shall be furnished with indemnification acceptable to it, acting reasonably, 
including the advance of funds sufficient in the judgment of the Collateral Agent or the 
Servicer, as applicable, to satisfy such liability, costs and expenses. 

14. INDEPENDENT CREDIT DECISIONS. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Collateral Agent, the Servicer or any other Lender and based upon such documents and 
information as it has deemed appropriate, made its own credit analysis and decision to 
enter into this Agreement.  Each Lender also acknowledges that it will, independently 
and without reliance upon any of the Collateral Agent, the Servicer or any other Lender 
and based upon such documents and information as it shall deem appropriate at the time, 
continue to make its own credit decisions in taking or not taking action under this 
Agreement. 

15. DETERMINATION OF LENDERS; SUBSEQUENT LENDERS BOUND. 
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The Collateral Agent and the Servicer may deem and treat the payee of any 
promissory note or other evidence of indebtedness or obligation relating to any 
Obligation as the owner thereof for all purposes hereof unless and until (i) a written 
notice of the assignment or transfer thereof signed by such payee and (ii) a written 
acknowledgment agreeing to be bound by the terms hereof and such other documents 
required by Section 16(d), each signed by the assignee or transferee, and in form 
reasonably satisfactory to the Collateral Agent and/or the Servicer, shall have been filed 
with the Collateral Agent and/or the Servicer, as applicable.  Any request, authority or 
consent of any Person who at the time of making such request or giving such authority or 
consent is the holder of any such note or other evidence of indebtedness or obligation, 
shall be conclusive and binding on any subsequent holder, transferee or assignee of such 
note or other evidence of indebtedness or obligation and of any note or notes or other 
evidences of indebtedness or obligation issued in exchange therefor. 

16. MISCELLANEOUS. 

   (a) Notices. 

All notices, requests and other communications shall have been duly given and shall 
be effective (a) when delivered by hand, (b) when transmitted via telecopy or email (or 
other facsimile device) with receipt confirmed with respect to telecopy, (c) the Business 
Day next following the day on which the same has been delivered prepaid to a reputable 
national overnight air courier service, or (d) the third Business Day next following the 
day on which the same is sent by certified or registered mail, postage prepaid, in each 
case to the respective parties at the address, telecopy number or email address as 
provided in the immediately succeeding sentence; provided, however, that if any notice is 
delivered on a day other than a Business Day, or after 5:00 P.M. (Eastern time) on any 
Business Day, then such notice shall not be effective until the next Business Day.  For 
purposes hereof, the address of each party hereto and its facsimile number or email 
address (until written notice of a change thereof is delivered to the Collateral Agent, the 
Servicer, the Borrower and each Lender) shall be as set forth in Schedule II hereto, or at 
such other address as such party may specify by written notice to the other parties hereto.  
Notices to any Person that becomes a holder of Obligations after the date hereof shall be 
given to such address or facsimile number or email address of which such Person shall 
have given written notice to the Collateral Agent, the Servicer and the Borrower. 

  (b) Amendments. 

No provision of this Agreement may be amended or waived except by a writing 
signed by the Required Lenders, the Collateral Agent and the 
Servicer; provided, however, that any amendment expanding the obligations or liabilities 
of the Borrower either hereunder or thereunder shall require the Borrower’s consent. 

  (c) Conflicts with Collateral Documents and other Transaction Documents. 

The Collateral Agent, the Servicer and the Lenders agree that, if any provision of 
this Agreement is inconsistent with or contrary to any provisions in the Note or the 
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Mortgage, the provisions of this Agreement shall prevail as between and among the 
Collateral Agent, the Servicer and the Lenders. 

  (d) Successors and Assigns. 

This Agreement shall be binding upon, and inure to the benefit of, the Collateral 
Agent, the Servicer and the Lenders and their respective successors and assigns.  If any 
Lender shall assign or transfer the Obligations owing to it, it shall promptly so notify the 
Collateral Agent and the Servicer in writing.  No Lender which assigns or transfers any 
Obligations owing to it shall assign or transfer its benefits under the Collateral 
Documents without obtaining from the assignee or transferee and delivering to the 
Collateral Agent, the Servicer and the Lenders a joinder agreement and an executed 
acknowledgment of the assignee or transferee agreeing to be bound by the terms hereof to 
the same extent as if it had been a Lender on the date hereof.  Each assignee or transferee 
of any Obligations shall take such Obligations subject to the provisions of this Agreement 
and to any request made, waiver or consent given or other action taken or authorized 
hereunder by each previous holder of such Obligations prior to the receipt by the 
Collateral Agent and the Servicer of written notice of such assignment or transfer; and, 
except as expressly otherwise provided in such notice, the Collateral Agent and/or the 
Servicer shall be entitled to assume conclusively that the assignee or transferee named in 
such notice shall thereafter be vested with all rights and powers as a Lender under this 
Agreement (and the Collateral Agent and the Servicer may conclusively assume that no 
Obligations have been subject to any assignment or transfer other than transfers of which 
the Collateral Agent and the Servicer have received such a notice).  Upon the written 
request of any Lender or the Borrower, the Collateral Agent and the Servicer will provide 
such Lender and the Borrower with copies of any written notices of transfer received 
pursuant hereto. 

  (e) Continuing Effectiveness. 

This Agreement shall continue to be effective among the Collateral Agent, the 
Servicer and the Lenders even though a case or proceeding under any bankruptcy or 
insolvency law or any proceeding in the nature of a receivership, whether or not under 
any insolvency law, shall be instituted with respect to the Borrower or any portion of the 
property or assets of the Borrower, and all actions taken by the Collateral Agent with 
respect to the Collateral or by the Collateral Agent, the Servicer and the Lenders with 
regard to such proceeding shall be determined by the Required 
Lenders; provided, however, that nothing herein shall be interpreted to preclude any 
Lender from filing a proof of claim with respect to its Obligations or from casting its vote, 
or abstaining from voting, for or against confirmation of a plan of reorganization in a case 
of bankruptcy, insolvency or similar law in its sole discretion. 

  (f) Further Assurances. 

Each party and the Borrower agrees to do such further acts and things and to execute 
and deliver such additional agreements, powers and instruments as necessary or as any 
Lender or the Collateral Agent or the Servicer may reasonably request to carry into effect 
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the terms, provisions and purposes of this Agreement or to better assure and confirm unto 
the Collateral Agent or the Servicer or any of the other Lenders their respective rights, 
powers and remedies hereunder. 

  (g) Counterparts. 

This Agreement may be executed in any number of counterparts, all of which taken 
together shall constitute one and the same agreement, and any of the parties hereto may 
execute this Agreement by signing any such counterpart.  Delivery of an executed 
counterpart of a signature page to this Agreement by fax or pdf shall be effective as 
delivery of a manually executed counterpart of this Agreement. 

  (h) Effectiveness. 

This Agreement shall become effective immediately upon execution hereof by the 
Collateral Agent, the Servicer, the Required Lenders and the Borrower, and shall 
continue in full force and effect until 91 days following the date upon which all 
Obligations are irrevocably paid and satisfied in full; provided that, if the Obligations due 
and owing to a Lender have been paid and satisfied in full, then such Lender shall be 
deemed released from this Agreement without any further action being necessary.  Any 
such released Lender shall give the Collateral Agent notice of such release but the failure 
to give such notice shall not affect such release. 

  (i) Governing Law. 

THIS AGREEMENT SHALL BE CONSTRUED AND ENFORCED IN 
ACCORDANCE WITH, AND THE RIGHTS OF THE PARTIES SHALL BE 
GOVERNED BY, THE INTERNAL LAW OF THE STATE OF ILLINOIS, 
EXCLUDING CHOICE-OF-LAW PRINCIPLES OF THE LAW OF SUCH 
STATE THAT WOULD PERMIT THE APPLICATION OF THE LAWS OF A 
JURISDICTION OTHER THAN SUCH STATE. 

  (j) Jurisdiction. 

(i) Each party hereto irrevocably submits to the non-exclusive jurisdiction of 
any Illinois state or federal court sitting in Cook County, Illinois, over any suit, action or 
proceeding arising out of or relating to this Agreement or any of the agreements, 
documents or instruments delivered in connection herewith or therewith.  To the fullest 
extent permitted by applicable law, the parties hereto irrevocably waive and agree not to 
assert, by way of motion, as a defense or otherwise, any claim that it is not subject to the 
jurisdiction of any such court, any objection that it may now or hereafter have to the 
laying of the venue of any such suit, action or proceeding brought in any such court and 
any claim that any such suit, action or proceeding brought in any such court has been 
brought in an inconvenient forum. 

(ii) Nothing in this Section 16(j) shall affect the right that the Collateral Agent, 
the Servicer or any of the Lenders to serve process in any manner permitted by law, or 
limit any right that any party hereto may have to bring proceedings against the Borrower 
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in the courts of any appropriate jurisdiction or to enforce in any lawful manner a 
judgment obtained in one jurisdiction in any other jurisdiction. 

(iii) THE PARTIES HERETO IRREVOCABLY WAIVE ALL RIGHT TO 
TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM 
(WHETHER BASED ON CONTRACT, TORT OR OTHERWISE) ARISING OUT OF 
OR RELATING TO THIS AGREEMENT OR ANY OTHER AGREEMENT, 
DOCUMENT OR INSTRUMENT DELIVERED IN CONNECTION HEREWITH OR 
THEREWITH OR THE ACTIONS OF THE LENDERS, THE COLLATERAL AGENT 
OR THE SERVICER IN THE NEGOTIATION, ADMINISTRATION, 
PERFORMANCE OR ENFORCEMENT HEREOF OR THEREOF. 

  (k) Headings; Sections. 

Headings of Sections of this Agreement have been included herein for convenience 
only and should not be considered in interpreting this Agreement.  Unless stated 
otherwise in this Agreement, references in this Agreement to Sections are references to 
Sections of this Agreement. 

  (l) No Implied Beneficiaries. 

Nothing in this Agreement (except Section 16(b)), expressed or implied, is intended 
or shall be construed to confer upon or give to any Person, other than the Lenders, the 
Collateral Agent and the Servicer, any right, remedy or claim under or by reason of this 
Agreement or any covenant, condition or stipulation herein contained. 

  (m) Severability. 

If any provision of this Agreement shall be held or deemed to be, or shall in fact be, 
inoperative or unenforceable as applied in any particular case in any jurisdiction, or 
because it conflicts with any other provision or provisions hereof or with any constitution 
or statute or rule of public policy, or for any other reason, such circumstance shall not 
have the effect of rendering the provision in question inoperative or unenforceable in any 
other case or circumstance, or rendering any other provision herein contained invalid, 
inoperative or unenforceable to any extent whatsoever.  Upon the determination that any 
term or other provision of this Agreement is invalid, illegal or incapable of being 
enforced, the parties hereto shall negotiate in good faith to modify this Agreement so as 
to give effect to their original intention as closely as possible in an acceptable manner to 
the end that the transactions contemplated hereby are fulfilled to the maximum extent 
possible. 

  (n) Obligations Individual. 

The obligations and representations and warranties of the Collateral Agent, the 
Servicer and each of the Lenders herein are made by each of them individually.  Nothing 
herein contained shall be construed as creating among the Lenders, or among the 
Collateral Agent, the Servicer and the Lenders, a partnership, joint venture or other joint 
association. 
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  (o) No Obligation to Extend Credit. 

No provision of this Agreement shall be construed as obligating the Collateral Agent, 
the Servicer or any Lender to advance any monies or otherwise extend credit to the 
Borrower at any time. 
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  (p) Representations of Parties. 

Each of the Lenders, the Collateral Agent and the Servicer, severally and not jointly, 
represents and warrants to the other parties hereto that such party has all requisite power 
and capacity to execute, deliver and perform this Agreement and that the execution, 
delivery and performance of this Agreement has been duly authorized by all necessary 
action on the part of such party and that this Agreement constitutes the legal, valid and 
binding obligation of such party, enforceable against such party in accordance with its 
terms except as such enforceability may be limited by (i) bankruptcy, insolvency, 
reorganization or similar laws affecting the enforcement of creditors’ rights generally and 
(ii) general principles of equity (regardless of whether such enforceability is considered 
in a proceeding in equity or law). 

  (q) Limitation of Liability Due to Forces Beyond Collateral Agent’s or Servicer’s 
Control. 

In no event shall the Collateral Agent or the Servicer be responsible or liable for any 
failure or delay in the performance of its obligations hereunder arising out of or caused 
by, directly or indirectly, forces beyond its control, including, without limitation, strikes, 
work stoppages, accidents, acts of war or terrorism, civil or military disturbances, nuclear 
or natural catastrophes or acts of God, and interruptions, loss or malfunctions of utilities, 
communications or computer (software and hardware) services; it being understood that 
the Collateral Agent and the Servicer shall use reasonable efforts which are consistent 
with accepted practices in the banking industry to resume performance as soon as 
practicable under the circumstances.  

[Remainder of page intentionally left blank; next page is signature page.] 
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IN WITNESS WHEREOF, the Collateral Agent, the Servicer and the Lenders 
have executed or caused this Agreement to be duly executed and delivered by their 
respective officers thereunto duly authorized, all as of the date first above written. 

      COLLATERAL AGENT: 

  EQUITYBUILD FINANCE, LLC, as Collateral Agent on behalf 
of the Lenders listed below 

  By: 

Name: 

Title: Asset 
Manager 

SERVICER: 

  EQUITYBUILD FINANCE, LLC, as Servicer 

  By: 

Name: 

Title: Asset 
Manager 

[Signature Page to Collateral Agency and Servicing Agreement]

Elizabeth Kammerer

Elizabeth Kammerer
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 ACKNOWLEDGED, CONSENTED AND AGREED TO: 

    BORROWER: 

  EquityBuild, Inc. 

  By: ____________________________________ 

Name: 

Title: Closing Coordinator 

[Signature Page to Collateral Agency Agreement] 

Elizabeth Kammerer
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SCHEDULE I 

COLLATERAL AGENT FEE SCHEDULE 

Section 1:  Payouts 

All payouts paid by check.  

If Lender requests different method, fees are as follows: 

• Wire funds: $50 
• Overnight check: $50 
• Direct deposit: No fee 

Section 2:  Buyouts 

If Lender requests principal back prior to Loan’s maturity date (and request granted), 
Lender must pay an early liquidation fee equal to:  (i) 12% of the amount being returned 
if the request is made within one year of the date the Loan is funded (the “Origination 
Date”); and (ii) 10% of the amount being returned if the request is made between one and 
two years of the Origination Date. This fee is not intended to be a penalty but is an 
estimate, and indicative, of the actual cost and expenses EBF will incur in conjunction 
with such request.   

EBF reserves the right to extend the maturity date on any Loan at the request of the 
Borrower.  At that time, anyone who wishes to not participate in the extension may 
receive a return of their Investment and no fee will be charged in respect thereof .  
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SCHEDULE II 

ADDRESSES FOR NOTICES 

If to EquityBuild Finance, LLC, as either Collateral Agent or Servicer: 

     EquityBuild Finance, LLC 
[Address] 5068 West Plano Pkwy. #300 

     Plano, TX 75093 
Attention:  [Elizabeth Kammerer] 
Facsimile:  [___________] 
E-mail:  [elizabeth@equitybuildfinance.com] 

If to the Lenders: 

Name:  _______________________ 

Address:   

________________________________________________________________________ 

________________________________________________________________________ 

Attention:  ___________ 

Facsimile:  ___________ 

E-mail:  ___________________________ 

EIN:  _______________________ 

SSN:  _______________________ 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

If to the Borrower: 

     EquityBuild, Inc. 

[Address] 1083 N Collier Blvd. #132 
     Marco Island, FL 34145 

Attention:  [Elizabeth Kammerer] 
Facsimile:  [___________] 
E-mail:  [elizabeth@equitybuild.com] 
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  [The Above Space For Recorder's Use Only]   
 

MORTGAGE 
 

THIS MORTGAGE ("Security Instrument") is given on July 8th, 2015. The mortgagor is 
EquityBuild, Inc. ("Borrower"). 

 

This Security Instrument is given to The Persons Listed on Exhibit A to the Mortgage C/O Hard 
Money Company, LLC whose address is 5068 West Plano Pkwy. #300 Plano, TX 75093 
("Lender"). 

 

Borrower owes Lender the principal sum of Two Million Two Hundred Fifty Thousand and 00/100 
Dollars (U.S. $2,250,000.00). This debt is evidenced by Borrower’s note dated the same date as this 
Security Instrument (Mortgage), which provides for a final payment of the full debt, if not paid earlier, 
due and payable July 1st, 2017. This Security Instrument secures to Lender: 
(a) the repayment of the debt evidenced by the Note, with interest, and all renewals, extension and 
modifications; (b) the payment of all other sums, with interest advanced under paragraph 7 to protect 
the security of this Security Instrument; and (c) the performance of Borrower's covenants and 
agreements under this Security Instrument and the Note. For this purpose, Borrower does hereby 
mortgage, grant and convey to Lender the following described property located in COOK County, 
Illinois: 

 

 

PIN: 20-25-119-001-0000 
 

 

which has the address of 7201 S Constance Ave. Chicago, IL 60649 ("Property Address"); 
 

TOGETHER WITH all the improvements now or hereafter erected on the property, and all 
easements, rights, appurtenances, rents, royalties, mineral, oil and gas rights and profits, water rights 
and stock and all fixtures now or hereafter a part of the property. All replacements and additions shall 
also be covered by this Security Instrument. All of the foregoing is referred to in this Security 
Instrument as the "Property." 
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BORROWER COVENANTS that Borrower is lawfully seized of the estate hereby conveyed 
and has the right to mortgage, grant and convey the Property and that the Property is 
unencumbered, except for encumbrances of record. Borrower warrants and will defend generally the 
title to the Property against all claims and demands, subject to any encumbrances of record. 

 

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-
uniform covenants with limited variations by jurisdiction to constitute a uniform security instrument 
covering real property. 

 

UNIFORM COVENANT. Borrower and Lender covenant and agree as follows: 
 

1. Payment of Principal and Interest; Prepayment and Late Charges. Borrower shall promptly 
pay when due the principal of and interest on the debt evidenced by the Note and any prepayment 
and late charges due under the Note. 

 

2. Hazard Insurance. Borrower shall keep the improvements now existing or hereafter erected 
on the Property insured against loss by fire, hazards included within the term "extended coverage" 
and any other hazards for which Lender requires insurance. This insurance shall be maintained in the 
amounts and for the periods that Lender requires. The insurance carrier providing the insurance shall 
be chosen by Borrower subject to Lender's approval which shall not be unreasonably withheld. 

 

All insurance policies and renewals shall be acceptable to Lender and shall include a standard 
mortgage clause. Lender shall have the right to hold the policies and renewals. If Lender requires, 
Borrower shall promptly give to Lender all receipts of paid premiums and renewal notices. In the 
event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may 
make proof of loss if not made promptly by Borrower. 

 

Unless Lender and Borrower otherwise agree in writing, insurance proceeds shall be applied 
to restoration and repair of the Property damaged, if the restoration or repair is economically feasible 
and Lender's security is not lessened. If the restoration or repair is not economically feasible or 
Lender's security would be lessened, the insurance proceeds shall be applied to the sums secured 
by this Security Instrument, whether or not then due, with any excess paid to Borrower. If Borrower 
abandons the Property, or does not answer within 30 days a notice from Lender that the insurance 
carrier has offered to settle a claim, then Lender may collect the insurance proceeds. Lender may 
use the proceeds to repair or restore the Property or to pay sums secured by this Security 
Instrument, whether or not then due. The 30-day period will begin when the notice is given. 

 

Unless Lender and Borrower otherwise agree in writing, any application of proceeds to 
principal shall not extend or postpone the due date of the monthly payments referred to in 
paragraphs 1 and 2 or change the amount of the payments. If under paragraph 19 the property is 
acquired by Lender, Borrower's rights to any insurance policies and proceeds resulting from damage 
to the Property prior to the acquisition shall pass to Lender to the extent of sums secured by this 
Security Instrument immediately prior to the acquisition. 

 

3. Preservation and Maintenance of Property; Leaseholds. Borrower shall not destroy, damage 
or substantially change the Property, allow the Property to deteriorate or commit waste. If this 
Security Instrument is on a leasehold, Borrower shall comply with the provisions of the lease, and if 
Borrower acquires fee title to the Property, the leasehold and fee title shall not merge unless Lender 
agrees to the merger in writing. 
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4. Protection of Lender's Rights in the Property; Mortgage Insurance. If Borrower fails to 
perform the covenants and agreements contained in this Security Instrument, or there is a legal 
proceeding that may significantly affect Lender's rights in the Property (such as a proceeding in 
bankruptcy, probate, for condemnation or to enforce laws or regulations), then Lender may do and 
pay for whatever is necessary to protect the value of the Property and Lender's rights in the Property. 
Lender's actions may include paying any sums secured by a lien which has priority over this Security 
Instrument, appearing in court, paying reasonable attorneys' fees, and entering on the Property to 
make repairs. Although Lender may take action under this paragraph 4, Lender does not have to do 
so. 

 

5. Successor and Assigns Bound; Joint and Several Liability; Co-signers. The covenants and 
agreements of this Security Interest shall bind and benefit the successors and assigns of Lender and 
Borrower, subject to the provisions of paragraph 9. Borrower's covenants and agreements shall be 
joint and several. Any Borrower who co-signs this Security Instrument but does not execute the Note: 
(a) is co-signing this Security Instrument only to mortgage, grant and convey the Borrower's interest 
in the Property under the terms of this Security Instrument; (b) is not personally obligated to pay the 
sums secured by this Security Instrument; and (c) agrees that Lender and any other Borrower may 
agree to extend, modify, forebear or make any accommodations with regard to the terms of this 
Security Instrument or the Note without the Borrower's consent. 

 

6. Notices. Any notice to Borrower provided for in this Security Instrument shall be given by 
delivering it or by mailing it by first class mail unless applicable law requires use of another method. 
The notice shall be directed to the Property Address or any other address Borrower designates by 
notice to Lender. Any notice to Lender shall be given by first class mail to Lender's address stated 
herein or any other address Lender designates by notice to Borrower. Any notice provided for in this 
Security Instrument shall be deemed to have been given to Borrower or Lender when given as 
provided in this paragraph. 

 

7. Governing Law; Severability. This Security Instrument shall be governed by federal law and 
the law of jurisdiction in which the Property is located. In the event that any provision or clause of this 
Security Instrument or Note conflicts with applicable law, such conflict shall not affect other provisions 
of this Security Instrument or the Note which can be given effect without the conflicting provision. To 
this end the provisions of this Security Instrument and the Note are declared to be severable. 

 

8. Borrower's Copy. Borrower shall be given one conformed copy of the Note and of this 
Security Instrument. 

 

9. Transfer of the Property or a beneficial Interest in Borrower. If all or any part of the Property 
or any interest in it is sold or transferred (or if a beneficial interest in Borrower is sold or transferred 
and Borrower is not a natural person) without Lender's prior written consent, Lender may, at its 
option, require immediate payment in full of all sums secured by this Security Instrument. However, 
this option shall not be exercised by Lender if exercise is prohibited by federal law as of the date of 
this Security Instrument. 

 

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice 
shall provide a period of not less than 30 days from the date the notice is delivered or mailed within 
which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay these 
sums prior to the expiration of this period, Lender may invoke any remedies permitted by this 
Security Instrument without further notice or demand on Borrower. 
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NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows: 
 

10. Release. Upon payment of all sums secured by this Security Instrument, Lender shall 
release this Security Instrument without charge to Borrower. Borrower shall pay any recordation 
costs. 

11. Assignment of Rents and Leases. As additional security for the payment of the 
Indebtedness, Mortgagor assigns and transfers to Mortgagee, pursuant to 1953 PA 210, as amended 
by 1966 PA 151 (MCLA 554.231 et seq., MSA 26.1137(1) et seq.), all the rents, profits, and income 
under all leases, occupancy agreements, or arrangements upon or affecting the Premises (including 
any extensions or amendments) now in existence or coming into existence during the period this 
Mortgage is in effect. This assignment shall run with the land and be good and valid as against 
Mortgagor and those claiming under or through Mortgagor. This assignment shall continue to be 
operative during foreclosure or any other proceedings to enforce this Mortgage. If a foreclosure sale 
results in a deficiency, this assignment shall stand as security during the redemption period for the 
payment of the deficiency. This assignment is given only as collateral security and shall not be 
construed as obligating Mortgagee to perform any of the covenants or undertakings required to be 
performed by Mortgagor in any leases.In the event of default in any of the terms or covenants of this 
Mortgage, Mortgagee shall be entitled to all of the rights and benefits of MCLA 554.231-.233, MSA 
26.1137(1)-(3), and 1966 PA 151, and Mortgagee shall be entitled to collect the rents and income 
from the Premises, to rent or lease the Premises on the terms that it may deem best, and to maintain 
proceedings to recover rents or possession of the Premises from any tenant or trespasser.Mortgagee 
shall be entitled to enter the Premises for the purpose of delivering notices or other communications 
to the tenants and occupants. Mortgagee shall have no liability to Mortgagor as a result of those acts. 
Mortgagee may deliver all of the notices and communications by ordinary first-class U.S. mail.If 
Mortgagor obstructs Mortgagee in its efforts to collect the rents and income from the Premises or 
unreasonably refuses or neglects to assist Mortgagee in collecting the rent and income, Mortgagee 
shall be entitled to appoint a receiver for the Premises and the income, rents, and profits, with powers 
that the court making the appointment may confer. Mortgagor shall at no time collect advance rent in 
excess of one month under any lease pertaining to the Premises, and Mortgagee shall not be bound 
by any rent prepayment made or received in violation of this paragraph. Mortgagee shall not have 
any obligation to collect rent or to enforce any other obligations of any tenant or occupant of the 
Premises to Mortgagor. No action taken by Mortgagee under this paragraph shall cause Mortgagee 
to become a "mortgagee in possession."  

 

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in 
this Security Instrument and in any rider(s) executed by Borrower and recorded with it. 

 

Signed, sealed and delivered in the presence of: 
 

         BORROWER: EquityBuild, Inc. 
 
 
     

  (SEAL) 
Jerry Cohen, President 

 

 

 

 

 [Space Below This Line For Acknowledgement]   
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STATE OF FLORIDA, ___________________ County ss: 
 

I hereby certify that on this day, before me, an officer duly authorized in the state aforesaid 
and in the county aforesaid to take acknowledgements, personally appeared Jerry Cohen, to me 
known to be the person described in and who executed the foregoing instrument and acknowledged 
that he/she executed the same for the purpose therein expressed. 

 

WITNESS my hand and official seal in the county and state aforesaid this ____ day of 
____________, 20___. 

 

My Commission expires: 
 

{Seal} 
 

Notary Public 
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

among 

EQUITYBUILD FINANCE, LLC, 

as Collateral Agent and Loan Servicer, 

and 

EACH OF THE LENDERS PARTY HERETO 

DATED AS OF _____________
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

This COLLATERAL AGENCY AND SERVICING AGREEMENT (as amended,  
supplemented or otherwise modified from time to time, this “Agreement ”) is made as of
_____________, by and among (i) EquityBuild Finance, LLC, a Florida limited liability 
Borrower (in its individual capacity, “EBF”, and in its capacity as collateral agent for the
Lenders (as defined below), and in its capacity as loan servicer for the Lenders, the 
“Collateral Agent” or the “Servicer”), and (ii) each of the Lenders party hereto (together 
with their respective successors and assigns as beneficiaries of the Note (as defined 
below), the “Lenders”), and is acknowledged, consented and agreed to by EquityBuild, 
Inc.  (the “Borrower”). 

RECITALS 

A.  Reference is made to that certain Note, dated _____________ (as the same from 
time to time hereafter may be amended, restated, supplemented or otherwise modified, 
the “Note”) by the Borrower in favor of the Lenders, pursuant to which, subject to the
terms and conditions set forth therein, the Lenders shall make individual investment loans 
(each an “Investment”) to the Borrower as a collective secured loan (the “Loan”). 

B. The Lenders have agreed to make the Loan to the Borrower, but only upon the 
condition, among others, that the Borrower grant to the Collateral Agent, for the benefit 
of the Lenders, as security for the Borrower’s obligations to the Lenders and the

Collateral Agent under or in respect of the Note and the Mortgage (as defined below), a 
perfected lien on, and security interest in, the Collateral (as defined below). 

C.  The Lenders desire that EBF act as the collateral agent for and on behalf of all of 
the Lenders regarding the Collateral, all as more fully provided herein; and the Collateral 
Agent and the Lenders have entered into this Agreement to, among other things, further 
define the rights, duties, authority and responsibilities of the Collateral Agent and the 
relationship among the Lenders regarding their pari passu interests in the Collateral. 

D.  The Lenders also desire to retain EBF as the loan servicer to act as their agent to 
employ commercially reasonable and prudent practices to collect all scheduled payments 
on the Loan, and to protect to the best of the Servicer’s ability, the security for the Loan. 

AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing premises and for other 
good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, EBF and the Lenders agree as follows: 
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1. DEFINED TERMS. 

As used in this Agreement, and unless the context requires a different meaning, the 
following terms have the respective meanings indicated below, all such definitions to be 
equally applicable to the singular and plural forms of the terms defined. 

Actionable Default – means the existence and continuance of any Event of Default 
(as defined in the Note) beyond any grace period in respect thereof provided in the Note 
or the acceleration of the maturity of the Note. 

Affiliate – means, with respect to any specified Person, any other Person that 
directly or indirectly, through one or more intermediaries, has control of, is controlled by, 
or is under common control with, such specified Person. For these purposes, “control”

means the possession, directly or indirectly, of the power to direct or cause the direction 
of the management of any Person, whether through the ownership of voting securities, by 
contract or otherwise. 

Agent Professionals – means attorneys, legal counsel, accountants, appraisers, 
business valuation experts, environmental engineers, turnaround consultants, or other 
professionals or experts at any time retained by EBF in the discharge of its duties 
hereunder or under any of the Collateral Documents. 

Agent-Related Persons – means EBF, in its capacity as Collateral Agent or Servicer, 
and any successor collateral agent or loan servicer, and any co-agents or separate agents 
appointed pursuant to Section 5, together with their respective Affiliates, and the officers, 
directors, employees, representatives, agents and Agent Professionals of such Persons 
and Affiliates.  

Agreement – has the meaning specified for such term in the Preamble hereto. 

Business Day – means a day (i) other than Saturday or Sunday and (ii) on which 
commercial banks are open for business in New York, New York. 

Collateral – has the meaning specified for such term in Mortgage.  

Collateral Agent – has the meaning specified for such term in the Preamble hereto. 

Collateral Documents – means the Mortgage and any other document now or 
hereafter evidencing a security interest, lien or other encumbrance granted to secure the 
obligations payable under the Note or any guarantee thereof.   

Enforcement Notice – means a written notice given by the Required Lenders to the 
Collateral Agent stating that an Actionable Default exists. 

EBF– has the meaning specified for such term in the Preamble hereto. 

Lenders – has the meaning specified for such term in the Preamble hereto. 

DocuSign Envelope ID: C1BE09EB-2AD8-4475-9925-D026717234EF

Ex. 2-6, p. 403

Case: 1:18-cv-05587 Document #: 1217-2 Filed: 03/14/22 Page 499 of 614 PageID #:64697



 

 
. 
25325308.8 

4 

Liens – means any pledges, liens, claims, encumbrances or security interests. 

Mortgage – has the meaning specified for such term in Note. 

Obligations – means and includes all present and future indebtedness, obligations 
and liabilities of every kind and nature of the Borrower from time to time owed to any 
Lender under the Note arising from, evidenced by or relating to the Note or the Mortgage. 

Note – has the meaning specified for such term in Recital A hereto. 

Person – means any individual, partnership, corporation, limited liability Borrower, 
unincorporated organization or association, trust or other entity. 

Required Lenders – means the Lenders acting by a majority of principal advanced 
by the Lenders under the Note. 

Servicer – has the meaning specified in the Preamble hereto. 

Total Investments – means, with respect to Investments that remain outstanding in 
whole or in part, the total original amount of Investments a Lender has loaned to the 
Borrower; provided that for purposes of Section 10(e) hereof, such amounts shall be 
rounded down to the nearest whole $25,000 increment. By way of example only, if actual 
Total Investments equaled $176,000, for purposes of Section 10(e), such Total 
Investments would equal $175,000. 

2. APPOINTMENTS; IRREVOCABLE DELEGATION OF AUTHORITY. 

  (a) Appointment as Collateral Agent and Loan Servicer. 

The Lenders hereby appoint and designate EBF as collateral agent on their behalf 
hereunder and under the Mortgage.  The Lenders hereby also appoint and designate EBF 
as the loan servicer with respect to the Loan.  EBF hereby accepts such appointments on 
the terms and conditions set forth herein and acknowledges that it holds the Collateral 
and acts under the Mortgage as agent for and on behalf of the Lenders.  The Lenders 
hereby authorize and direct the Collateral Agent to (a) enter into the Mortgage and the 
Note for and on behalf of and for the benefit of the Lenders in accordance with the terms 
hereof and thereof, (b) exercise such rights and powers under this Agreement, the Note or 
the Mortgage as the case may be, as are specifically granted or delegated to the Collateral 
Agent by the terms hereof and thereof, together with such other rights and powers as are 
reasonably incidental thereto or as are customarily and typically exercised by agents 
performing duties similar to the duties of the Collateral Agent hereunder and under the 
Collateral Documents, subject, however, to any express limitations set forth herein or in 
the Mortgage, and (c) perform the obligations of the Collateral Agent thereunder.  The 
Lenders hereby agree to be bound by the provisions of the Mortgage and the Note.  The 
duties of the Collateral Agent and the Servicer shall be deemed ministerial and 
administrative in nature, and neither the Collateral Agent nor the Servicer shall have, by 
reason of this Agreement or either of the Mortgage or the Note, a fiduciary relationship 
with any Lender and/or any Affiliate thereof. 
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  (b) Irrevocable Delegation of Authority. 

Each Lender does hereby irrevocably delegate to the Collateral Agent all of each 
such Lender’s rights and powers under the Note and the Mortgage and agrees for the

benefit of the Collateral Agent and the other Lenders not to exercise any right or power of 
such Lender under the Note or the Mortgage. 

3. LIMITATIONS ON DUTIES AND ACTIONS OF COLLATERAL AGENT AND 
THE SERVICER. 

Neither the Collateral Agent nor the Servicer shall have any duties or responsibilities 
except those expressly set forth in this Agreement and the Mortgage.  Neither the 
Collateral Agent nor the Servicer shall be liable for any action taken or omitted by it, or 
any action suffered by it to be taken or omitted, excepting only its own gross negligence 
or willful misconduct, as finally determined by a court of competent jurisdiction.  IN 
THE ABSENCE OF WRITTEN INSTRUCTIONS FROM THE REQUIRED LENDERS, 
NEITHER THE COLLATERAL AGENT NOR THE SERVICER SHALL FORECLOSE 
UPON ANY LIEN WITH RESPECT TO ANY OF THE COLLATERAL OR TAKE 
ANY OTHER ACTION WITH RESPECT TO THE COLLATERAL OR ANY PART 
THEREOF. 

4. RECOURSE THROUGH COLLATERAL AGENT; SHARING OF 
COLLATERAL. 

  (a) Recourse Through Collateral Agent. 

Each of the Lenders acknowledges and agrees that (i) it shall only have recourse to 
the Collateral through the Collateral Agent and that it shall have no independent recourse 
to the Collateral and (ii) the Collateral Agent shall have no obligation to, and shall not, 
take any action hereunder or under the Mortgage except upon written instructions from 
the Required Lenders in accordance with Section 6(a). 

  (b) Sharing of Collateral. 

No Lender shall contest the validity, perfection, priority or enforceability of, or seek 
to avoid, any Lien securing any Obligation, and each party hereby agrees to cooperate, at 
no cost to the Collateral Agent, in the defense of any action contesting the validity, 
perfection, priority or enforceability of any such Lien.  No Lender shall have the right to 
obtain any of the Collateral or the benefit of any Lien on any property of the Borrower 
solely in respect of Obligations owing to such Lender or any group of Lenders comprised 
of less than all the Lenders. 

5. CO-AGENTS; COLLATERAL AGENT’S AND SERVICER’S USE OF

PROFESSIONALS. 

  (a) Co-Agents. 

Each of the Collateral Agent and the Servicer shall have power to appoint one or 
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more Persons to act as a co-agent or co-agents, jointly with the Collateral Agent and/or 
the Servicer, or to act as a separate agent or separate agents, with respect to all or any part 
of the Collateral or to enforce the Lender’s rights under the Note, and to vest in such

Person or Persons, in such capacity, such rights, powers, duties and obligations of the 
Collateral Agent and/or the Servicer, with the consent of the Required Lenders (such 
consent not to be unreasonably withheld or delayed), in any case only as may be 
necessary or desirable for the purpose of meeting any legal requirements of any 
jurisdiction in which any part of the Collateral may at the time be located.  Absent any 
specific agreement to the contrary, any co-agent or co-agents or separate agent or 
separate agents so appointed shall, to the extent applicable, have the rights, powers, 
obligations and duties of the Collateral Agent and/or the Servicer hereunder.  Neither the 
Collateral Agent nor the Servicer shall be responsible for the negligence, default or 
misconduct of any such co-agent or separate agent selected by it with reasonable care nor 
for any fees or expenses of such co-agent or separate agent. 

   (b) Agent Professionals. 

The Collateral Agent and the Servicer may employ one or more Agent Professionals 
to advise or assist it from time to time, but shall not be responsible for the negligence, 
default or misconduct of any such Agent Professionals selected by it with reasonable care.  
The Collateral Agent and the Servicer shall be entitled to rely on the advice and 
statements of Agent Professionals so selected.  The Borrower shall pay reasonable 
remuneration for all services performed by Agent Professionals for the Collateral Agent 
and the Servicer in the discharge of its duties hereunder and under the Collateral 
Documents in accordance with Section 11(b) hereof. 

6. INSTRUCTIONS FROM LENDERS; ENFORCEMENT NOTICE. 

   (a) Instructions from Lenders. 

Unless otherwise excused as provided herein, both the Collateral Agent and the 
Servicer shall act on all written instructions received from the Required Lenders, with 
respect to any action to be taken or not to be taken in connection with this Agreement, the 
Mortgage or the Note, including, without limitation, actions to be taken in connection 
with an insolvency proceeding in respect of the Borrower; provided, however, that the 
Collateral Agent shall act only on written instructions from all Lenders with respect to the 
amendment or termination of the Mortgage, or, except as provided in the Mortgage, any 
Lien on property of the Borrower granted under the Mortgage.  If either the Collateral 
Agent or the Servicer shall request instructions from the Lenders with respect to taking 
any particular action in connection with this Agreement, the Mortgage, the Note or any 
such Lien, the Collateral Agent and the Servicer shall be entitled to refrain from taking 
such particular action unless and until it shall have received written instructions from the 
Required Lenders (in which event it shall be required to act in accordance with such 
written instructions unless otherwise excused as provided herein), and neither the 
Collateral Agent nor the Servicer shall incur any liability to any Person for so refraining.  
Without limiting the foregoing, no Lender shall have any right of action whatsoever 
against the Collateral Agent or the Servicer as a result of the Collateral Agent or the 
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Servicer taking or not taking any action hereunder or pursuant to or in accordance with 
the written instructions of such Required Lenders, except for the Collateral Agent’s or the

Servicer’s own gross negligence or willful misconduct in connection with any action 
taken or not taken by it, as finally determined by a court of competent jurisdiction.  
Notwithstanding anything to the contrary contained in this Agreement or any of the 
Collateral Documents, (i) the failure of the Collateral Agent or the Servicer to take any 
action shall not constitute gross negligence or willful misconduct by the Collateral Agent 
or the Servicer hereunder (A) following a request by the Collateral Agent or the Servicer 
for the Required Lenders’ consent to such action and the failure of the Required Lenders
to respond to such request or (B) in the absence of written instructions from the Required 
Lenders and (ii) neither the Collateral Agent nor the Servicer shall be required to take any 
action that is, in its opinion (which may be, but is not required to be, based on the advice 
of legal counsel), contrary to applicable law or the Note or the Mortgage or that would, in 
its reasonable opinion, subject it or any Agent-Related Persons to liability or that would 
require it to expend or risk its own funds. 

  (b) Enforcement Notices. 

The Collateral Agent shall, as soon as practicable but in any event, if applicable, 
within ten (10) Business Days following receipt thereof, furnish to each of the Lenders: 

(i) a copy of each Enforcement Notice received by the Collateral Agent; 

(ii) a copy of each certificate or other written notice received by the Collateral 
Agent rescinding or withdrawing an Enforcement Notice; 

(iii) a copy of any written notice or other written communication given or 
received by the Collateral Agent under the Note or the Mortgage; and 

(iv) such other written notices required by the terms of this Agreement to be 
furnished by or to the Collateral Agent. 

Any Enforcement Notice shall be deemed to have been given when actually received 
by the Collateral Agent and to have been rescinded or withdrawn when the Collateral 
Agent has actually received from the notifying party a written notice rescinding or 
withdrawing such Enforcement Notice.  Any Enforcement Notice shall be deemed to be 
outstanding and in effect at all times after such notice has been given until such time, if 
any, as such notice has been rescinded or withdrawn. 

7. NO RESPONSIBILITY OF COLLATERAL AGENT OR SERVICER FOR 
CERTAIN MATTERS. 

Neither the Collateral Agent nor the Servicer shall be responsible in any manner 
whatsoever for the correctness of any recitals, statements, information, representations or 
warranties contained herein or in the Mortgage except for those made by it herein.   
Neither the Collateral Agent nor the Servicer makes any representation or warranty as to, 
and is not responsible in any way for: (i) the description, value, location, existence, or 
condition of any Collateral; (ii) the financial condition of the Borrower or the title of the 
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Borrower to any of the Collateral; (iii) the sufficiency of the security afforded by this 
Agreement, the Note or the Mortgage or whether registration in respect thereof has been 
properly effected or maintained; (iv) the validity, genuineness, correctness, perfection, or 
priority of any Lien with respect to the Collateral; (v) other than in respect of itself as to 
the Collateral Agent’s and the Servicer’s representations in Section 15(p) hereof, the 
validity, proper execution, enforceability, legality, or sufficiency of this Agreement, the 
Note, the Mortgage or any instrument deposited with the Collateral Agent or the Servicer; 
(vi) the identity, authority or right of any Lender executing any document; or (vii) the 
filing or renewal of any registration of the Mortgage or any public filing required under 
applicable law to perfect any of the Collateral Agent’s Liens, for the benefit of the

Lenders, in any of the Collateral.  Neither the Collateral Agent nor the Servicer shall be 
required to ascertain or inquire as to the performance by the Borrower of any of its 
covenants or obligations hereunder or under the Mortgage or the Note.  In no event shall 
either the Collateral Agent or the Servicer be responsible or liable for special, indirect, or 
consequential loss or damage of any kind whatsoever (including, but not limited to, loss 
of profit) irrespective of whether the Collateral Agent or the Servicer has been advised of 
the likelihood of such loss or damage and regardless of the form of action. 

8. LIMITED DUTIES OF COLLATERAL AGENT REGARDING 
COLLATERAL; FURTHER ACTS WITH RESPECT TO COLLATERAL. 

(a)  The Collateral Agent shall not be responsible for insuring any of the Collateral 
or for the payment of taxes, charges, fines, levies, assessments or for ensuring or 
protecting the validity, genuineness, correctness, perfection, or priority of any Lien upon 
any of the Collateral, and shall be indemnified therefor as provided in Section 12.  
Furthermore, the Collateral Agent shall not be responsible for the maintenance or 
safeguarding of any Collateral, except as provided in the immediately following sentence 
when the Collateral Agent has actual possession of any Collateral.  The Collateral Agent 
shall not have any duty to any of the Lenders with respect to any Collateral, including, 
without limitation, any Collateral in its possession or control or in the possession or 
control of any agent or nominee of the Collateral Agent selected by it with reasonable 
care, or any income therefrom or for the preservation of rights against prior parties or any 
other rights pertaining to the Collateral, except as stated in the next succeeding paragraph. 

(b)  Beyond the exercise of reasonable care in the custody thereof and the duty to 
account for monies actually received by it, the Collateral Agent shall have no duty as to 
any Collateral in its possession or control or in the possession or control of any agent or 
bailee or any income thereon or as to preservation of rights against prior parties or any 
other rights pertaining thereto and the Collateral Agent shall not be responsible for filing 
any financing or continuation statements or recording any documents or instruments in 
any public office at any time or times or otherwise perfecting or maintaining the 
perfection of any security interest in the Collateral.  The Collateral Agent shall be 
deemed to have exercised reasonable care in the custody of the Collateral in its 
possession if the Collateral is accorded treatment substantially equal to that which it 
accords its own property and shall not be liable or responsible for any loss or diminution 
in the value of any of the Collateral, by reason of the act or omission of any carrier, 
forwarding agency or other agent or bailee selected by the Collateral Agent with 
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reasonable care.  The Collateral Agent shall not be responsible for the existence, 
genuineness or value of any of the Collateral or for the validity, perfection, priority or 
enforceability of the Liens in any of the Collateral, whether impaired by operation of law 
or by reason of any action or omission to act on its part hereunder, except to the extent 
such action or omission constitutes gross negligence, bad faith or willful misconduct on 
the part of the Collateral Agent, or for the validity or sufficiency of the Collateral or any 
agreement or assignment contained therein, for the validity of the title of the Borrower to 
the Collateral, for insuring the Collateral or for the payment of taxes, charges, 
assessments or Liens upon the Collateral or otherwise as to the maintenance of the 
Collateral. 

9. DUTIES AS LOAN SERVICER. 

   (a) Specific Loan Services/Functions. 

In its capacity as the Servicer, EBF shall: (a) issue payment coupons or monthly 
statements to the Borrower directing Loan repayment to the Lenders or the Servicer; 
(b) issue payoff demands, beneficiary statements and mortgage ratings; (c) demand, 
receive and collect all Loan payments, deposit them by the next business day into the 
Servicer’s trust account and/or facilitate having them paid directly to Lender, in each case 
within 25 days of the date due; (d) issue annual Form 1099 income tax statements to the 
Borrower and Lenders; (e) answer Borrower inquiries, demands and requests; (f) grant 
appropriate payment deferrals, but not of the maturity of the Loan unless approved by the 
Required Lenders; (g) monitor the continued effectiveness and claims on any property 
insurance listed in the Loan escrow instructions; (h) request and receive notices of default 
on senior liens; (i) receive notices of property tax delinquencies, should a tax service be 
ordered through escrow or subsequently; and (j) execute and deliver on Lenders’ behalf
and in Lenders’ name any documents necessary or convenient for the purpose of

maintaining or enforcing the Loan. 

   (b) Protective Advances. 

Upon request of the Servicer, Lenders shall make such advances as approved by the 
Required Lenders to be necessary and prudent to protect and to collect Lenders’ interest

in the Loan.  If any Lender fails to make advances approved by the Required Lenders, the 
other Lenders are authorized to advance the amount the non-paying Lender failed to 
advance and to receive payment in full with interest at 10% per annum before any further 
payments are made to the non-paying Lender and, the non-defaulting Lenders shall also 
have the option, exercisable within 30 days after Lender’s failure to pay, to purchase such

Lender’s interest in the Loan for the outstanding principal balance and any accrued

interest, fees and costs owed to the defaulting Lender, payable within 15 days after the 
election to purchase is made.  The Servicer, in its absolute discretion, may advance its 
own funds to protect the security of the Loan, including advances to cure senior liens, 
property insurance, foreclosure expenses, repair, advertising, litigation expenses and 
similar items, but not Loan payments.  The Servicer shall be reimbursed such advances, 
with interest at the interest rate then payable with respect to the Loan, from the next Loan 
payment, or within 10 days after a written request to Lenders. To secure the Servicer’s
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advances, Lenders hereby irrevocably assign to the Servicer, to the extent of advances 
owed to the Servicer, the first Loan payments received after an advance is made.  A 
defaulting or non-paying Lender will be liable to the remaining Lenders for all damages 
incurred as result of his/her/their failure to act or failure to advance funds including, but 
not limited to, actual attorneys’ fees, court costs and fees, or any damages related to loss

of the security for the Loan. 

   (c) Loan Documents. 

To the extent not maintained by the Collateral Agent, the Servicer shall retain 
custody as agent for Lenders of the original Note and Mortgage. 

   (d) Real Estate Owned. 

The Servicer is also Lenders’ agent (in conjunction with the Collateral Agent) to 
liquidate any real estate acquired by Lenders in foreclosure of the property securing the 
Loan (the “Property”). During the foreclosure process, the Servicer’s servicing fee shall
continue as set forth in Section 12 herein.  Additionally, at the option of Lenders and by 
separate fee agreement to be signed by the parties, the Servicer shall: (i) arrange 
appropriate property insurance; (ii) manage the Property, including arranging 
maintenance and construction, tenant relations, repair and security; (iii) arrange for the 
valuation and resale of the Property, including hiring a Realtor® or broker to list, show 
and sell the Property; and (iv) accept reasonable offers on the Property, at the price and 
terms approved by the Required Lenders and execute all necessary and appropriate 
documentation to carry out the sale.   

   (e) Servicing Fees. 

The Servicer's fee to each Lender to service any Loan shall be up to 3% interest per 
annum on the Investment made by such Lender in the Loan, as such amount may adjust 
from time to time upon making an Investment in the Loan (or upon making Investments 
in any other Loan) in accordance with this Section 10(e).  The Servicer’s fee to a Lender
in respect of its Investment is calculated as follows: 

(i) 0% interest per annum on the Investment if either: (a) the original Investment 
in the Loan equals or exceeds $350,000; or (b) the original amount of the 
Total Investments equals or exceed $1,000,000; or 

(ii) For so long as clause (i) is not applicable, 1% interest per annum on the 
Investment if either: (a) the original Investment in the Loan equals or exceeds 
$200,000; or (b) the original amount of the Total Investments equals or 
exceeds $500,000; or 

(iii) For so long as clauses (i) or (ii) are not applicable, 2% interest per annum on 
the Investment if either: (a) the original Investment in the Loan equals or 
exceeds $100,000 or (b)  the original amount of the Total Investments equals 
or exceeds $250,000; or 
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(iv) For so long as clauses (i), (ii) or (iii) are not applicable, 3% interest per annum 
on the Investment in the Loan.  

The fee is deducted from the interest payment payable by the Borrower under the 
Note.  The Servicer shall be further compensated for work in respect of delinquent 
payments or other default by Borrower by assessing and receiving late charges, and by 
collecting an additional 2% of the principal amount of the Loan of any payments 
(whether interest or late fees) made to Lenders (or for their benefit) after the assessment 
of default interest on the Borrower under the Note that equal or exceed 2% interest per 
annum of the principal amount of the Loan.  Said additional amounts shall only be 
collected if default interest is, in fact, charged to the Borrower.  Lenders shall receive any 
benefit of the default interest rate and late fee payments in excess of the 2% interest per 
annum on the principal amount of the Loan collected by the Servicer. 

(f) Origination Fee. 

 On the Closing Statement of the Loan the Collateral Agent may charge the 
Borrower an origination fee (“Origination Fee”) of up to 5% of the principal amount of

the Loan. If such Origination Fee is collected, the Collateral Agent shall remit to each 
Lender a portion of the Origination Fee attributable to such Lender’s percentage of the
Loan (i.e., its Investment over all Investments in the Loan (the “Relative Percentage”) to
the extent actually collected from the Borrower. Such remittance shall be calculated as 
follows: 

(i) for Loans of $0 to $750,000: 
 
(A) a remittance of 2.5% of the principal of the Loan for a Lender whose 

Relative Percentage is 100%; 
(B) a remittance of 1.5% of the principal of the Loan for Lenders whose 

Relative Percentage is equal to or greater than 50%, but less than 100%; 

(C) a remittance of 0.5% of the principal of the Loan for Lenders whose 
Relative Percentage is equal to or greater than 25%, but less than 50%; 

(ii) for Loans of $750,001 to $1,500,000: 
 
(A) a remittance of 3.0% of the principal of the Loan for Lenders whose 

Relative Percentage is 100%; 
(B) a remittance of 2.0% of the principal of the Loan for Lenders whose 

Relative Percentage is equal to or greater than 50%, but less than 100%; 

(C) a remittance of 1.0% of the principal of the Loan for Lenders whose 
Relative Percentage is equal to or greater than 25%, but less than 50%; 

(iii) for Loans of $1,500,001 and above: 
 
(A) a remittance of 3.5% of the principal of the Loan for Lenders whose 

Relative Percentage is 100%; 
(B) a remittance of 2.5% of the principal of the Loan for Lenders whose 
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Relative Percentage is equal to or greater than 50%, but less than 100%; 

(C) a remittance of 1.5% of the principal of the Loan for Lenders whose 
Relative Percentage is equal to or greater than 25%, but less than 50% of 
the value of the Loan; 

(iv) for all Qualifying Lenders, a 0.5%  of the principal amount of the Loan shall 
be remitted among all Lenders who have committed the Investment within 
seven days after the Investment is made available (each, a “Qualifying 
Lender”) based on each such Qualifying Lender’s Investment to all such 
other Qualifying Lenders’ Investments. 

10. RELIANCE ON WRITINGS. 

Both the Collateral Agent and the Servicer shall be entitled and fully authorized to 
rely and act, and shall be fully protected in relying and acting, upon any writing, 
instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, facsimile, 
telex or other document believed by it to be genuine and correct and to have been signed 
or sent by or on behalf of the proper Person or Persons, and statements of the Borrower 
(including, without limitation, counsel to the Borrower) or the Lenders.  Neither the 
Collateral Agent nor the Servicer shall have any duty to verify or confirm the content of 
any writing, instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, 
facsimile, telex or other document. 
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 11. RESIGNATION AND REMOVAL OF COLLATERAL AGENT AND/OR 

SERVICER. 

  (a) Resignation or Removal. 

Both the Collateral Agent and the Servicer may at any time resign, effective upon 30 
days prior written notice (or such shorter period as may be agreed to by the Required 
Lenders and such party) to the Lenders and the Borrower, and either may be removed for 
or without cause at any time by the Required Lenders, effective upon 30 days’ notice. In

the event of any resignation or removal, the Required Lenders shall have the right to 
appoint a successor Collateral Agent and/or Servicer (which successor Collateral Agent 
and/or Servicer may be one of the Lenders or a financial institution that is engaged in the 
provision of agency services in syndicated commercial loan transactions or a trust 
Borrower that is engaged in the provision of trust services in secured private placement 
transactions), but, if the Required Lenders have not appointed a successor Collateral 
Agent and/or Servicer, as the case may be, within 30 days after the resigning Collateral 
Agent’s and/or Servicer’s giving of notice of resignation or its removal, the retiring

Collateral Agent and/or Servicer, as the case may be, shall, at the expense of the 
Borrower, on behalf of the Lenders, subject to the above provision regarding the identity 
and nature of a permissible successor Collateral Agent and/or Servicer, either appoint a 
successor Collateral Agent and/or Servicer or apply to the appropriate court to make such 
appointment.  Upon the acceptance of any appointment as a Collateral Agent and/or 
Servicer, as the case may be, hereunder by a successor, to be evidenced by the successor 
Collateral Agent’s or Servicer’s, as the case may be, execution and delivery to the 
Borrower, the Lenders and the retiring Collateral Agent and/or Servicer, as the case may 
be, of a counterpart of this Agreement, such successor Collateral Agent and/or Servicer, 
as the case may be, shall thereupon succeed to and become vested with all the rights, 
powers, privileges, duties and obligations of the retiring Collateral Agent and/or Servicer, 
as the case may be, and the retiring Collateral Agent and/or Servicer, as the case may be, 
shall be discharged from any further duties and obligations as Collateral Agent and/or 
Servicer, as the case may be, as appropriate, under this Agreement, the Note and the 
Mortgage.  The payment and indemnity obligations of the Borrower provided for in 
Section 12 shall survive any such removal or resignation in favor of the retiring Collateral 
Agent and/or Servicer, as the case may be, in respect of any matter arising during or after 
its tenure as Collateral Agent and/or Servicer, as the case may be.  For the avoidance of 
doubt, removal hereunder of EBF as the Collateral Agent in no way constitutes a removal 
of EBF as the Servicer and vice versa. 

  (b) Vesting. 

Upon the request of any successor Collateral Agent and/or Servicer, at the expense 
of the Borrower, the Lenders, the Borrower and the predecessor Collateral Agent and/or 
Servicer, as the case may be, shall promptly execute and deliver such instruments, 
conveyances, and assurances reflecting terms consistent with the terms hereof, the 
Mortgage and the Note for the purpose of more fully and certainly vesting and 
confirming in such successor Collateral Agent and/or Servicer, as the case may be, its 
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interest in, and Liens upon, the Collateral and all rights, powers, duties, and obligations 
of the predecessor Collateral Agent and/or Servicer, as the case may be, hereunder and 
under the Mortgage and the Note, and the predecessor Collateral Agent and/or Servicer, 
as the case may be, shall also promptly assign and deliver to the successor Collateral 
Agent and/or Servicer, as the case may be, any Collateral subject to the Liens of the 
Mortgage that may then be in its possession, as applicable. 

  (c) Successors. 

Any entity into which a Collateral Agent or Servicer may be amalgamated or merged, 
or with which it may be consolidated, or any entity resulting from any amalgamation, 
merger or consolidation to which a Collateral Agent or Servicer shall be a party, as a 
whole or substantially as a whole, shall be the successor of such Collateral Agent or 
Servicer hereunder if legally bound hereby as such successor, without the necessity for 
execution or filing of any paper or any further act on the part of any of the parties hereto, 
anything to the contrary contained herein notwithstanding. 

12. FEES TO COLLATERAL AGENT; PAYMENTS; INDEMNITY. 

  (a) Fees. 

In addition to any other fees owed to Servicer or Collateral Agent from either (i) 
Borrower, and paid by Borrower to Servicer or Collateral Agent, or (ii) Lender, and paid 
by Borrower out of amounts otherwise due to Lender, the Lender shall pay to the 
Collateral Agent all fees required to be paid under the Fee Schedule attached hereto as 
Schedule I with respect to this Agreement at the times and in the amounts set forth 
therein.  Any amounts owed by Lender may, at Collateral Agent’s discretion, be paid by
Borrower out of amounts otherwise payable from Borrower to Lender. 

  (b) Payment by the Borrower. 

The Borrower agrees that it will pay all of the Collateral Agent’s and the Servicer’s

fees, as applicable, including those owed by the Lender listed on Schedule I, which shall 
be paid by the Borrower on behalf of the Lender out of amounts otherwise due to the 
Borrower, for its respective services hereunder and will pay or reimburse the Collateral 
Agent and the Servicer upon its request for all of their respective expenses, disbursements 
and advances incurred or made in the administration of their respective duties hereunder 
and under the Note and the Mortgage, as applicable (including, without limitation, 
reasonable legal fees and expenses and the reasonable compensation of all Agent 
Professionals, Agent-Related Persons and other advisers, agents or experts employed or 
retained by the Collateral Agent or the Servicer pursuant to this Agreement).  In addition 
to and without limiting any other protection of the Collateral Agent and/or the Servicer 
hereunder or otherwise by law, the Borrower shall indemnify the Agent-Related Persons 
for any and all liabilities, obligations, losses, damages, penalties, actions, claims, 
demands, judgments, suits, costs, expenses or disbursements of any kind or nature 
whatsoever that may be suffered by, imposed on, incurred by or asserted against any 
Agent-Related Person, whether groundless or otherwise, howsoever arising from or out 
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of, or in any way related to the subject matter of, this Agreement, the Note, the Mortgage 
or any of the Collateral or the performance or enforcement of any of the terms of any 
thereof, including fees and expenses of special counsel; provided that the Borrower shall 
not be liable for any such payment to any Agent-Related Person to the extent the 
obligation to make such payment has been caused by such Agent-Related Person’s own
gross negligence or willful misconduct, as finally determined by a court of competent 
jurisdiction.  All statements from the Collateral Agent, the Servicer or any other Person 
for obligations owing by the Borrower pursuant to the preceding sentence shall be sent to 
the Borrower.  Any amount due under this Section 12(b) and unpaid 10 Business Days 
after request for such payment will bear interest from the expiration of such 10 Business 
Days at a rate per annum equal to two percent (2%) above the rate of interest publicly 
announced by JPMorgan Chase Bank, N.A. from time to time in New York City as its 
prime rate, payable on demand.  If not timely paid by the Borrower, at the Collateral 
Agent’s or the Servicer’s election, all amounts so payable and the interest thereon will be

payable out of any assets in the possession of the Collateral Agent and/or the Servicer 
and any other Collateral in priority to amounts owing to any and all other parties to this 
Agreement. 

  (c) Survival. 

The obligations of the Borrower and the Lenders under this Section 12 shall survive 
the payment in full of all of the other Obligations, the resignation or removal of the 
Collateral Agent and/or the Servicer and the termination of this Agreement. 

13. COLLATERAL AGENT’S AND SERVICER’S FUNDS NOT AT RISK. 

For purposes of clarity, no provision of this Agreement or the Mortgage, and no 
request of any Lender or other Person shall require either the Collateral Agent or the 
Servicer to expend or risk any of its own funds, or to take any legal or other action under 
this Agreement, the Note or the Mortgage which might, in its reasonable judgment, 
involve any expense or any financial or other liability unless the Collateral Agent or the 
Servicer shall be furnished with indemnification acceptable to it, acting reasonably, 
including the advance of funds sufficient in the judgment of the Collateral Agent or the 
Servicer, as applicable, to satisfy such liability, costs and expenses. 

14. INDEPENDENT CREDIT DECISIONS. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Collateral Agent, the Servicer or any other Lender and based upon such documents and 
information as it has deemed appropriate, made its own credit analysis and decision to 
enter into this Agreement.  Each Lender also acknowledges that it will, independently 
and without reliance upon any of the Collateral Agent, the Servicer or any other Lender 
and based upon such documents and information as it shall deem appropriate at the time, 
continue to make its own credit decisions in taking or not taking action under this 
Agreement. 

15. DETERMINATION OF LENDERS; SUBSEQUENT LENDERS BOUND. 
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The Collateral Agent and the Servicer may deem and treat the payee of any 
promissory note or other evidence of indebtedness or obligation relating to any 
Obligation as the owner thereof for all purposes hereof unless and until (i) a written 
notice of the assignment or transfer thereof signed by such payee and (ii) a written 
acknowledgment agreeing to be bound by the terms hereof and such other documents 
required by Section 16(d), each signed by the assignee or transferee, and in form 
reasonably satisfactory to the Collateral Agent and/or the Servicer, shall have been filed 
with the Collateral Agent and/or the Servicer, as applicable.  Any request, authority or 
consent of any Person who at the time of making such request or giving such authority or 
consent is the holder of any such note or other evidence of indebtedness or obligation, 
shall be conclusive and binding on any subsequent holder, transferee or assignee of such 
note or other evidence of indebtedness or obligation and of any note or notes or other 
evidences of indebtedness or obligation issued in exchange therefor. 

16. MISCELLANEOUS. 

   (a) Notices. 

All notices, requests and other communications shall have been duly given and shall 
be effective (a) when delivered by hand, (b) when transmitted via telecopy or email (or 
other facsimile device) with receipt confirmed with respect to telecopy, (c) the Business 
Day next following the day on which the same has been delivered prepaid to a reputable 
national overnight air courier service, or (d) the third Business Day next following the 
day on which the same is sent by certified or registered mail, postage prepaid, in each 
case to the respective parties at the address, telecopy number or email address as 
provided in the immediately succeeding sentence; provided, however, that if any notice is 
delivered on a day other than a Business Day, or after 5:00 P.M. (Eastern time) on any 
Business Day, then such notice shall not be effective until the next Business Day.  For 
purposes hereof, the address of each party hereto and its facsimile number or email 
address (until written notice of a change thereof is delivered to the Collateral Agent, the 
Servicer, the Borrower and each Lender) shall be as set forth in Schedule II hereto, or at 
such other address as such party may specify by written notice to the other parties hereto.  
Notices to any Person that becomes a holder of Obligations after the date hereof shall be 
given to such address or facsimile number or email address of which such Person shall 
have given written notice to the Collateral Agent, the Servicer and the Borrower. 

  (b) Amendments. 

No provision of this Agreement may be amended or waived except by a writing 
signed by the Required Lenders, the Collateral Agent and the Servicer; provided, 
however, that any amendment expanding the obligations or liabilities of the Borrower 
either hereunder or thereunder shall require the Borrower’s consent. 

  (c) Conflicts with Collateral Documents and other Transaction Documents. 

The Collateral Agent, the Servicer and the Lenders agree that, if any provision of 
this Agreement is inconsistent with or contrary to any provisions in the Note or the 
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Mortgage, the provisions of this Agreement shall prevail as between and among the 
Collateral Agent, the Servicer and the Lenders. 

  (d) Successors and Assigns. 

This Agreement shall be binding upon, and inure to the benefit of, the Collateral 
Agent, the Servicer and the Lenders and their respective successors and assigns.  If any 
Lender shall assign or transfer the Obligations owing to it, it shall promptly so notify the 
Collateral Agent and the Servicer in writing.  No Lender which assigns or transfers any 
Obligations owing to it shall assign or transfer its benefits under the Collateral 
Documents without obtaining from the assignee or transferee and delivering to the 
Collateral Agent, the Servicer and the Lenders a joinder agreement and an executed 
acknowledgment of the assignee or transferee agreeing to be bound by the terms hereof to 
the same extent as if it had been a Lender on the date hereof.  Each assignee or transferee 
of any Obligations shall take such Obligations subject to the provisions of this Agreement 
and to any request made, waiver or consent given or other action taken or authorized 
hereunder by each previous holder of such Obligations prior to the receipt by the 
Collateral Agent and the Servicer of written notice of such assignment or transfer; and, 
except as expressly otherwise provided in such notice, the Collateral Agent and/or the 
Servicer shall be entitled to assume conclusively that the assignee or transferee named in 
such notice shall thereafter be vested with all rights and powers as a Lender under this 
Agreement (and the Collateral Agent and the Servicer may conclusively assume that no 
Obligations have been subject to any assignment or transfer other than transfers of which 
the Collateral Agent and the Servicer have received such a notice).  Upon the written 
request of any Lender or the Borrower, the Collateral Agent and the Servicer will provide 
such Lender and the Borrower with copies of any written notices of transfer received 
pursuant hereto. 

  (e) Continuing Effectiveness. 

This Agreement shall continue to be effective among the Collateral Agent, the 
Servicer and the Lenders even though a case or proceeding under any bankruptcy or 
insolvency law or any proceeding in the nature of a receivership, whether or not under 
any insolvency law, shall be instituted with respect to the Borrower or any portion of the 
property or assets of the Borrower, and all actions taken by the Collateral Agent with 
respect to the Collateral or by the Collateral Agent, the Servicer and the Lenders with 
regard to such proceeding shall be determined by the Required Lenders; provided, 
however, that nothing herein shall be interpreted to preclude any Lender from filing a 
proof of claim with respect to its Obligations or from casting its vote, or abstaining from 
voting, for or against confirmation of a plan of reorganization in a case of bankruptcy, 
insolvency or similar law in its sole discretion. 

  (f) Further Assurances. 

Each party and the Borrower agrees to do such further acts and things and to execute 
and deliver such additional agreements, powers and instruments as necessary or as any 
Lender or the Collateral Agent or the Servicer may reasonably request to carry into effect 
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the terms, provisions and purposes of this Agreement or to better assure and confirm unto 
the Collateral Agent or the Servicer or any of the other Lenders their respective rights, 
powers and remedies hereunder. 

  (g) Counterparts. 

This Agreement may be executed in any number of counterparts, all of which taken 
together shall constitute one and the same agreement, and any of the parties hereto may 
execute this Agreement by signing any such counterpart.  Delivery of an executed 
counterpart of a signature page to this Agreement by fax or pdf shall be effective as 
delivery of a manually executed counterpart of this Agreement. 

  (h) Effectiveness. 

This Agreement shall become effective immediately upon execution hereof by the 
Collateral Agent, the Servicer, the Required Lenders and the Borrower, and shall 
continue in full force and effect until 91 days following the date upon which all 
Obligations are irrevocably paid and satisfied in full; provided that, if the Obligations due 
and owing to a Lender have been paid and satisfied in full, then such Lender shall be 
deemed released from this Agreement without any further action being necessary.  Any 
such released Lender shall give the Collateral Agent notice of such release but the failure 
to give such notice shall not affect such release. 

  (i) Governing Law. 

THIS AGREEMENT SHALL BE CONSTRUED AND ENFORCED IN 
ACCORDANCE WITH, AND THE RIGHTS OF THE PARTIES SHALL BE 
GOVERNED BY, THE INTERNAL LAW OF THE STATE OF ILLINOIS, 
EXCLUDING CHOICE-OF-LAW PRINCIPLES OF THE LAW OF SUCH 
STATE THAT WOULD PERMIT THE APPLICATION OF THE LAWS OF A 
JURISDICTION OTHER THAN SUCH STATE. 

  (j) Jurisdiction. 

(i) Each party hereto irrevocably submits to the non-exclusive jurisdiction of 
any Illinois state or federal court sitting in Cook County, Illinois, over any suit, action or 
proceeding arising out of or relating to this Agreement or any of the agreements, 
documents or instruments delivered in connection herewith or therewith.  To the fullest 
extent permitted by applicable law, the parties hereto irrevocably waive and agree not to 
assert, by way of motion, as a defense or otherwise, any claim that it is not subject to the 
jurisdiction of any such court, any objection that it may now or hereafter have to the 
laying of the venue of any such suit, action or proceeding brought in any such court and 
any claim that any such suit, action or proceeding brought in any such court has been 
brought in an inconvenient forum. 

(ii) Nothing in this Section 16(j) shall affect the right that the Collateral Agent, 
the Servicer or any of the Lenders to serve process in any manner permitted by law, or 
limit any right that any party hereto may have to bring proceedings against the Borrower 
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in the courts of any appropriate jurisdiction or to enforce in any lawful manner a 
judgment obtained in one jurisdiction in any other jurisdiction. 

(iii) THE PARTIES HERETO IRREVOCABLY WAIVE ALL RIGHT TO 
TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM 
(WHETHER BASED ON CONTRACT, TORT OR OTHERWISE) ARISING OUT OF 
OR RELATING TO THIS AGREEMENT OR ANY OTHER AGREEMENT, 
DOCUMENT OR INSTRUMENT DELIVERED IN CONNECTION HEREWITH OR 
THEREWITH OR THE ACTIONS OF THE LENDERS, THE COLLATERAL AGENT 
OR THE SERVICER IN THE NEGOTIATION, ADMINISTRATION, 
PERFORMANCE OR ENFORCEMENT HEREOF OR THEREOF. 

  (k) Headings; Sections. 

Headings of Sections of this Agreement have been included herein for convenience 
only and should not be considered in interpreting this Agreement.  Unless stated 
otherwise in this Agreement, references in this Agreement to Sections are references to 
Sections of this Agreement. 

  (l) No Implied Beneficiaries. 

Nothing in this Agreement (except Section 16(b)), expressed or implied, is intended 
or shall be construed to confer upon or give to any Person, other than the Lenders, the 
Collateral Agent and the Servicer, any right, remedy or claim under or by reason of this 
Agreement or any covenant, condition or stipulation herein contained. 

  (m) Severability. 

If any provision of this Agreement shall be held or deemed to be, or shall in fact be, 
inoperative or unenforceable as applied in any particular case in any jurisdiction, or 
because it conflicts with any other provision or provisions hereof or with any constitution 
or statute or rule of public policy, or for any other reason, such circumstance shall not 
have the effect of rendering the provision in question inoperative or unenforceable in any 
other case or circumstance, or rendering any other provision herein contained invalid, 
inoperative or unenforceable to any extent whatsoever.  Upon the determination that any 
term or other provision of this Agreement is invalid, illegal or incapable of being 
enforced, the parties hereto shall negotiate in good faith to modify this Agreement so as 
to give effect to their original intention as closely as possible in an acceptable manner to 
the end that the transactions contemplated hereby are fulfilled to the maximum extent 
possible. 

  (n) Obligations Individual. 

The obligations and representations and warranties of the Collateral Agent, the 
Servicer and each of the Lenders herein are made by each of them individually.  Nothing 
herein contained shall be construed as creating among the Lenders, or among the 
Collateral Agent, the Servicer and the Lenders, a partnership, joint venture or other joint 
association. 
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  (o) No Obligation to Extend Credit. 

No provision of this Agreement shall be construed as obligating the Collateral Agent, 
the Servicer or any Lender to advance any monies or otherwise extend credit to the 
Borrower at any time. 
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  (p) Representations of Parties. 

Each of the Lenders, the Collateral Agent and the Servicer, severally and not jointly, 
represents and warrants to the other parties hereto that such party has all requisite power 
and capacity to execute, deliver and perform this Agreement and that the execution, 
delivery and performance of this Agreement has been duly authorized by all necessary 
action on the part of such party and that this Agreement constitutes the legal, valid and 
binding obligation of such party, enforceable against such party in accordance with its 
terms except as such enforceability may be limited by (i) bankruptcy, insolvency, 
reorganization or similar laws affecting the enforcement of creditors’ rights generally and
(ii) general principles of equity (regardless of whether such enforceability is considered 
in a proceeding in equity or law). 

  (q) Limitation of Liability Due to Forces Beyond Collateral Agent’s or Servicer’s

Control. 

In no event shall the Collateral Agent or the Servicer be responsible or liable for any 
failure or delay in the performance of its obligations hereunder arising out of or caused 
by, directly or indirectly, forces beyond its control, including, without limitation, strikes, 
work stoppages, accidents, acts of war or terrorism, civil or military disturbances, nuclear 
or natural catastrophes or acts of God, and interruptions, loss or malfunctions of utilities, 
communications or computer (software and hardware) services; it being understood that 
the Collateral Agent and the Servicer shall use reasonable efforts which are consistent 
with accepted practices in the banking industry to resume performance as soon as 
practicable under the circumstances.  

[Remainder of page intentionally left blank; next page is signature page.] 
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SCHEDULE I 

COLLATERAL AGENT FEE SCHEDULE 

 

Section 1:  Payouts 

All payouts paid by check.   
 
If Lender requests different method, fees are as follows: 
 

 Wire funds:    $50 
 Overnight check:   $50 
 Direct deposit:   No fee 

 
 
 
Section 2:  Buyouts 
 
If Lender requests principal back prior to Loan’s maturity date (and request granted),

Lender must pay an early liquidation fee equal to:  (i) 12% of the amount being returned 
if the request is made within one year of the date the Loan is funded (the “Origination 
Date”); and (ii) 10% of the amount being returned if the request is made between one and 
two years of the Origination Date. This fee is not intended to be a penalty but is an 
estimate, and indicative, of the actual cost and expenses EBF will incur in conjunction 
with such request.   
 

EBF reserves the right to extend the maturity date on any Loan at the request of the 
Borrower.  At that time, anyone who wishes to not participate in the extension may 
receive a return of their Investment and no fee will be charged in respect thereof .  
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SCHEDULE II 

ADDRESSES FOR NOTICES 

 

If to EquityBuild Finance, LLC, as either Collateral Agent or Servicer: 

     EquityBuild Finance, LLC 
[Address] 5068 West Plano Pkwy. #300 
      Plano, TX 75093 
Attention:  [Elizabeth Kammerer] 
Facsimile:  [___________] 
E-mail:  [elizabeth@equitybuildfinance.com] 
 

If to the Lenders: 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

 

If to the Borrower: 

     EquityBuild, Inc. 
[Address] 1083 N Collier Blvd. #132 
      Marco Island, FL 34145 
Attention:  [Elizabeth Kammerer] 
Facsimile:  [___________] 
E-mail:  [elizabeth@equitybuild.com] 
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Mail To: 
 

 

 

 

  [The Above Space For Recorder's Use Only]   
 

MORTGAGE 
 

THIS MORTGAGE ("Security Instrument") is given on April 27th, 2015. The mortgagor is 
EquityBuild, Inc. ("Borrower"). 

 

This Security Instrument is given to The Persons Listed on Exhibit A to the Mortgage C/O 
EquityBuild Finance, LLC whose address is 5068 West Plano Pkwy. #300 Plano, TX 75093 
("Lender"). 

 

Borrower owes Lender the principal sum of Eight Hundred Eighty-Seven Thousand and 00/100 
Dollars (U.S. $887,000.00). This debt is evidenced by Borrower's note dated the same date as this 
Security Instrument (Mortgage), which provides for a final payment of the full debt, if not paid earlier, 
due and payable May 1st, 2017. This Security Instrument secures to Lender: 
(a) the repayment of the debt evidenced by the Note, with interest, and all renewals, extension and 
modifications; (b) the payment of all other sums, with interest advanced under paragraph 7 to protect 
the security of this Security Instrument; and (c) the performance of Borrower's covenants and 
agreements under this Security Instrument and the Note. For this purpose, Borrower does hereby 
mortgage, grant and convey to Lender the following described property located in COOK County, 
Illinois: 

 

 

PIN: 21-31-106-024-0000 
 

 

which has the address of 7959 S Marquette Ave. Chicago, IL 60617 ("Property Address"); 
 

TOGETHER WITH all the improvements now or hereafter erected on the property, and all 
easements, rights, appurtenances, rents, royalties, mineral, oil and gas rights and profits, water rights 
and stock and all fixtures now or hereafter a part of the property. All replacements and additions shall 
also be covered by this Security Instrument. All of the foregoing is referred to in this Security 
Instrument as the "Property." 
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BORROWER COVENANTS that Borrower is lawfully seized of the estate hereby conveyed 
and has the right to mortgage, grant and convey the Property and that the Property is 
unencumbered, except for encumbrances of record. Borrower warrants and will defend generally the 
title to the Property against all claims and demands, subject to any encumbrances of record. 

 

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-
uniform covenants with limited variations by jurisdiction to constitute a uniform security instrument 
covering real property. 

 

UNIFORM COVENANT. Borrower and Lender covenant and agree as follows: 
 

1. Payment of Principal and Interest; Prepayment and Late Charges. Borrower shall promptly 
pay when due the principal of and interest on the debt evidenced by the Note and any prepayment 
and late charges due under the Note. 

 

2. Hazard Insurance. Borrower shall keep the improvements now existing or hereafter erected 
on the Property insured against loss by fire, hazards included within the term "extended coverage" 
and any other hazards for which Lender requires insurance. This insurance shall be maintained in the 
amounts and for the periods that Lender requires. The insurance carrier providing the insurance shall 
be chosen by Borrower subject to Lender's approval which shall not be unreasonably withheld. 

 

All insurance policies and renewals shall be acceptable to Lender and shall include a standard 
mortgage clause. Lender shall have the right to hold the policies and renewals. If Lender requires, 
Borrower shall promptly give to Lender all receipts of paid premiums and renewal notices. In the 
event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may 
make proof of loss if not made promptly by Borrower. 

 

Unless Lender and Borrower otherwise agree in writing, insurance proceeds shall be applied 
to restoration and repair of the Property damaged, if the restoration or repair is economically feasible 
and Lender's security is not lessened. If the restoration or repair is not economically feasible or 
Lender's security would be lessened, the insurance proceeds shall be applied to the sums secured 
by this Security Instrument, whether or not then due, with any excess paid to Borrower. If Borrower 
abandons the Property, or does not answer within 30 days a notice from Lender that the insurance 
carrier has offered to settle a claim, then Lender may collect the insurance proceeds. Lender may 
use the proceeds to repair or restore the Property or to pay sums secured by this Security 
Instrument, whether or not then due. The 30-day period will begin when the notice is given. 

 

Unless Lender and Borrower otherwise agree in writing, any application of proceeds to 
principal shall not extend or postpone the due date of the monthly payments referred to in 
paragraphs 1 and 2 or change the amount of the payments. If under paragraph 19 the property is 
acquired by Lender, Borrower's rights to any insurance policies and proceeds resulting from damage 
to the Property prior to the acquisition shall pass to Lender to the extent of sums secured by this 
Security Instrument immediately prior to the acquisition. 

 

3. Preservation and Maintenance of Property; Leaseholds. Borrower shall not destroy, damage 
or substantially change the Property, allow the Property to deteriorate or commit waste. If this 
Security Instrument is on a leasehold, Borrower shall comply with the provisions of the lease, and if 
Borrower acquires fee title to the Property, the leasehold and fee title shall not merge unless Lender 
agrees to the merger in writing. 
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4. Protection of Lender's Rights in the Property; Mortgage Insurance. If Borrower fails to 
perform the covenants and agreements contained in this Security Instrument, or there is a legal 
proceeding that may significantly affect Lender's rights in the Property (such as a proceeding in 
bankruptcy, probate, for condemnation or to enforce laws or regulations), then Lender may do and 
pay for whatever is necessary to protect the value of the Property and Lender's rights in the Property. 
Lender's actions may include paying any sums secured by a lien which has priority over this Security 
Instrument, appearing in court, paying reasonable attorneys' fees, and entering on the Property to 
make repairs. Although Lender may take action under this paragraph 4, Lender does not have to do 
so. 

 

5. Successor and Assigns Bound; Joint and Several Liability; Co-signers. The covenants and 
agreements of this Security Interest shall bind and benefit the successors and assigns of Lender and 
Borrower, subject to the provisions of paragraph 9. Borrower's covenants and agreements shall be 
joint and several. Any Borrower who co-signs this Security Instrument but does not execute the Note: 
(a) is co-signing this Security Instrument only to mortgage, grant and convey the Borrower's interest 
in the Property under the terms of this Security Instrument; (b) is not personally obligated to pay the 
sums secured by this Security Instrument; and (c) agrees that Lender and any other Borrower may 
agree to extend, modify, forebear or make any accommodations with regard to the terms of this 
Security Instrument or the Note without the Borrower's consent. 

 

6. Notices. Any notice to Borrower provided for in this Security Instrument shall be given by 
delivering it or by mailing it by first class mail unless applicable law requires use of another method. 
The notice shall be directed to the Property Address or any other address Borrower designates by 
notice to Lender. Any notice to Lender shall be given by first class mail to Lender's address stated 
herein or any other address Lender designates by notice to Borrower. Any notice provided for in this 
Security Instrument shall be deemed to have been given to Borrower or Lender when given as 
provided in this paragraph. 

 

7. Governing Law; Severability. This Security Instrument shall be governed by federal law and 
the law of jurisdiction in which the Property is located. In the event that any provision or clause of this 
Security Instrument or Note conflicts with applicable law, such conflict shall not affect other provisions 
of this Security Instrument or the Note which can be given effect without the conflicting provision. To 
this end the provisions of this Security Instrument and the Note are declared to be severable. 

 

8. Borrower's Copy. Borrower shall be given one conformed copy of the Note and of this 
Security Instrument. 

 

9. Transfer of the Property or a beneficial Interest in Borrower. If all or any part of the Property 
or any interest in it is sold or transferred (or if a beneficial interest in Borrower is sold or transferred 
and Borrower is not a natural person) without Lender's prior written consent, Lender may, at its 
option, require immediate payment in full of all sums secured by this Security Instrument. However, 
this option shall not be exercised by Lender if exercise is prohibited by federal law as of the date of 
this Security Instrument. 

 

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice 
shall provide a period of not less than 30 days from the date the notice is delivered or mailed within 
which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay these 
sums prior to the expiration of this period, Lender may invoke any remedies permitted by this 
Security Instrument without further notice or demand on Borrower. 
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NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows: 
 

10. Release. Upon payment of all sums secured by this Security Instrument, Lender shall 
release this Security Instrument without charge to Borrower. Borrower shall pay any recordation 
costs. 

11. Assignment of Rents and Leases. As additional security for the payment of the 
Indebtedness, Mortgagor assigns and transfers to Mortgagee, pursuant to 1953 PA 210, as amended 
by 1966 PA 151 (MCLA 554.231 et seq., MSA 26.1137(1) et seq.), all the rents, profits, and income 
under all leases, occupancy agreements, or arrangements upon or affecting the Premises (including 
any extensions or amendments) now in existence or coming into existence during the period this 
Mortgage is in effect. This assignment shall run with the land and be good and valid as against 
Mortgagor and those claiming under or through Mortgagor. This assignment shall continue to be 
operative during foreclosure or any other proceedings to enforce this Mortgage. If a foreclosure sale 
results in a deficiency, this assignment shall stand as security during the redemption period for the 
payment of the deficiency. This assignment is given only as collateral security and shall not be 
construed as obligating Mortgagee to perform any of the covenants or undertakings required to be 
performed by Mortgagor in any leases.In the event of default in any of the terms or covenants of this 
Mortgage, Mortgagee shall be entitled to all of the rights and benefits of MCLA 554.231-.233, MSA 
26.1137(1)-(3), and 1966 PA 151, and Mortgagee shall be entitled to collect the rents and income 
from the Premises, to rent or lease the Premises on the terms that it may deem best, and to maintain 
proceedings to recover rents or possession of the Premises from any tenant or trespasser.Mortgagee 
shall be entitled to enter the Premises for the purpose of delivering notices or other communications 
to the tenants and occupants. Mortgagee shall have no liability to Mortgagor as a result of those acts. 
Mortgagee may deliver all of the notices and communications by ordinary first-class U.S. mail.If 
Mortgagor obstructs Mortgagee in its efforts to collect the rents and income from the Premises or 
unreasonably refuses or neglects to assist Mortgagee in collecting the rent and income, Mortgagee 
shall be entitled to appoint a receiver for the Premises and the income, rents, and profits, with powers 
that the court making the appointment may confer. Mortgagor shall at no time collect advance rent in 
excess of one month under any lease pertaining to the Premises, and Mortgagee shall not be bound 
by any rent prepayment made or received in violation of this paragraph. Mortgagee shall not have 
any obligation to collect rent or to enforce any other obligations of any tenant or occupant of the 
Premises to Mortgagor. No action taken by Mortgagee under this paragraph shall cause Mortgagee 
to become a "mortgagee in possession."  

 

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in 
this Security Instrument and in any rider(s) executed by Borrower and recorded with it. 

 

Signed, sealed and delivered in the presence of: 
 

         BORROWER: EquityBuild, Inc. 
 
 
     

  (SEAL) 
Jerry Cohen, President 

 

 

 

 

 [Space Below This Line For Acknowledgement]   
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STATE OF FLORIDA, ___________________ County ss: 
 

I hereby certify that on this day, before me, an officer duly authorized in the state aforesaid 
and in the county aforesaid to take acknowledgements, personally appeared Jerry Cohen, to me 
known to be the person described in and who executed the foregoing instrument and acknowledged 
that he/she executed the same for the purpose therein expressed. 

 

WITNESS my hand and official seal in the county and state aforesaid this ____ day of 
____________, 20___. 

 

My Commission expires: 
 

{Seal} 
 

Notary Public 
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

among 

EQUITYBUILD FINANCE, LLC, 

as Collateral Agent and Loan Servicer, 

and 

EACH OF THE LENDERS PARTY HERETO 

DATED AS OF _____________

 
. 
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

This COLLATERAL AGENCY AND SERVICING AGREEMENT (as amended,  
supplemented or otherwise modified from time to time, this “Agreement ”) is made as of 
_____________, by and among (i) EquityBuild Finance, LLC, a Florida limited liability 
Borrower (in its individual capacity, “EBF”, and in its capacity as collateral agent for the 
Lenders (as defined below), and in its capacity as loan servicer for the Lenders, the 
“Collateral Agent” or the “Servicer”), and (ii) each of the Lenders party hereto (together 
with their respective successors and assigns as beneficiaries of the Note (as defined 
below), the “Lenders”), and is acknowledged, consented and agreed to by EquityBuild, 
Inc. (the “Borrower”). 

RECITALS 

A.  Reference is made to that certain Note, dated _____________ (as the same from 
time to time hereafter may be amended, restated, supplemented or otherwise modified, 
the “Note”) by the Borrower in favor of the Lenders, pursuant to which, subject to the 
terms and conditions set forth therein, the Lenders shall make individual investment loans 
(each an “Investment”) to the Borrower as a collective secured loan (the “Loan”). 

B. The Lenders have agreed to make the Loan to the Borrower, but only upon the 
condition, among others, that the Borrower grant to the Collateral Agent, for the benefit 
of the Lenders, as security for the Borrower’s obligations to the Lenders and the 
Collateral Agent under or in respect of the Note and the Mortgage (as defined below), a 
perfected lien on, and security interest in, the Collateral (as defined below). 

C.  The Lenders desire that EBF act as the collateral agent for and on behalf of all of 
the Lenders regarding the Collateral, all as more fully provided herein; and the Collateral 
Agent and the Lenders have entered into this Agreement to, among other things, further 
define the rights, duties, authority and responsibilities of the Collateral Agent and the 
relationship among the Lenders regarding their pari passu interests in the Collateral. 

D.  The Lenders also desire to retain EBF as the loan servicer to act as their agent to 
employ commercially reasonable and prudent practices to collect all scheduled payments 
on the Loan, and to protect to the best of the Servicer’s ability, the security for the Loan. 

AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing premises and for other 
good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, EBF and the Lenders agree as follows: 
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1. DEFINED TERMS. 

As used in this Agreement, and unless the context requires a different meaning, the 
following terms have the respective meanings indicated below, all such definitions to be 
equally applicable to the singular and plural forms of the terms defined. 

Actionable Default – means the existence and continuance of any Event of Default 
(as defined in the Note) beyond any grace period in respect thereof provided in the Note 
or the acceleration of the maturity of the Note. 

Affiliate – means, with respect to any specified Person, any other Person that 
directly or indirectly, through one or more intermediaries, has control of, is controlled by, 
or is under common control with, such specified Person.  For these purposes, “control” 
means the possession, directly or indirectly, of the power to direct or cause the direction 
of the management of any Person, whether through the ownership of voting securities, by 
contract or otherwise. 

Agent Professionals – means attorneys, legal counsel, accountants, appraisers, 
business valuation experts, environmental engineers, turnaround consultants, or other 
professionals or experts at any time retained by EBF in the discharge of its duties 
hereunder or under any of the Collateral Documents. 

Agent-Related Persons – means EBF, in its capacity as Collateral Agent or Servicer, 
and any successor collateral agent or loan servicer, and any co-agents or separate agents 
appointed pursuant to Section 5, together with their respective Affiliates, and the officers, 
directors, employees, representatives, agents and Agent Professionals of such Persons 
and Affiliates.  

Agreement – has the meaning specified for such term in the Preamble hereto. 

Business Day – means a day (i) other than Saturday or Sunday and (ii) on which 
commercial banks are open for business in New York, New York. 

Collateral – has the meaning specified for such term in Mortgage.  

Collateral Agent – has the meaning specified for such term in the Preamble hereto. 

Collateral Documents – means the Mortgage and any other document now or 
hereafter evidencing a security interest, lien or other encumbrance granted to secure the 
obligations payable under the Note or any guarantee thereof.   

Enforcement Notice – means a written notice given by the Required Lenders to the 
Collateral Agent stating that an Actionable Default exists. 

EBF– has the meaning specified for such term in the Preamble hereto. 

Lenders – has the meaning specified for such term in the Preamble hereto. 

 
. 
25325308.5 

3 

DocuSign Envelope ID: 74E61DFA-4112-41E7-BD4C-2B659D931E1A

Ex. 2-6, p. 435

Case: 1:18-cv-05587 Document #: 1217-2 Filed: 03/14/22 Page 531 of 614 PageID #:64729



Liens – means any pledges, liens, claims, encumbrances or security interests. 

Mortgage – has the meaning specified for such term in Note. 

Obligations – means and includes all present and future indebtedness, obligations 
and liabilities of every kind and nature of the Borrower from time to time owed to any 
Lender under the Note arising from, evidenced by or relating to the Note or the Mortgage. 

Note – has the meaning specified for such term in Recital A hereto. 

Person – means any individual, partnership, corporation, limited liability Borrower, 
unincorporated organization or association, trust or other entity. 

Required Lenders – means the Lenders acting by a majority of principal advanced 
by the Lenders under the Note. 

Servicer – has the meaning specified in the Preamble hereto. 

Total Investments – means, with respect to Investments that remain outstanding in 
whole or in part, the total original amount of Investments a Lender has loaned to the 
Borrower; provided that for purposes of Section 10(e) hereof, such amounts shall be 
rounded down to the nearest whole $25,000 increment. By way of example only, if actual 
Total Investments equaled $176,000, for purposes of Section 10(e), such Total 
Investments would equal $175,000. 

2. APPOINTMENTS; IRREVOCABLE DELEGATION OF AUTHORITY. 

  (a) Appointment as Collateral Agent and Loan Servicer. 

The Lenders hereby appoint and designate EBF as collateral agent on their behalf 
hereunder and under the Mortgage.  The Lenders hereby also appoint and designate EBF 
as the loan servicer with respect to the Loan.  EBF hereby accepts such appointments on 
the terms and conditions set forth herein and acknowledges that it holds the Collateral 
and acts under the Mortgage as agent for and on behalf of the Lenders.  The Lenders 
hereby authorize and direct the Collateral Agent to (a) enter into the Mortgage and the 
Note for and on behalf of and for the benefit of the Lenders in accordance with the terms 
hereof and thereof, (b) exercise such rights and powers under this Agreement, the Note or 
the Mortgage as the case may be, as are specifically granted or delegated to the Collateral 
Agent by the terms hereof and thereof, together with such other rights and powers as are 
reasonably incidental thereto or as are customarily and typically exercised by agents 
performing duties similar to the duties of the Collateral Agent hereunder and under the 
Collateral Documents, subject, however, to any express limitations set forth herein or in 
the Mortgage, and (c) perform the obligations of the Collateral Agent thereunder.  The 
Lenders hereby agree to be bound by the provisions of the Mortgage and the Note.  The 
duties of the Collateral Agent and the Servicer shall be deemed ministerial and 
administrative in nature, and neither the Collateral Agent nor the Servicer shall have, by 
reason of this Agreement or either of the Mortgage or the Note, a fiduciary relationship 
with any Lender and/or any Affiliate thereof. 
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  (b) Irrevocable Delegation of Authority. 

Each Lender does hereby irrevocably delegate to the Collateral Agent all of each 
such Lender’s rights and powers under the Note and the Mortgage and agrees for the 
benefit of the Collateral Agent and the other Lenders not to exercise any right or power of 
such Lender under the Note or the Mortgage. 

3. LIMITATIONS ON DUTIES AND ACTIONS OF COLLATERAL AGENT AND 
THE SERVICER. 

Neither the Collateral Agent nor the Servicer shall have any duties or responsibilities 
except those expressly set forth in this Agreement and the Mortgage.  Neither the 
Collateral Agent nor the Servicer shall be liable for any action taken or omitted by it, or 
any action suffered by it to be taken or omitted, excepting only its own gross negligence 
or willful misconduct, as finally determined by a court of competent jurisdiction.  IN 
THE ABSENCE OF WRITTEN INSTRUCTIONS FROM THE REQUIRED LENDERS, 
NEITHER THE COLLATERAL AGENT NOR THE SERVICER SHALL FORECLOSE 
UPON ANY LIEN WITH RESPECT TO ANY OF THE COLLATERAL OR TAKE 
ANY OTHER ACTION WITH RESPECT TO THE COLLATERAL OR ANY PART 
THEREOF. 

4. RECOURSE THROUGH COLLATERAL AGENT; SHARING OF 
COLLATERAL. 

  (a) Recourse Through Collateral Agent. 

Each of the Lenders acknowledges and agrees that (i) it shall only have recourse to 
the Collateral through the Collateral Agent and that it shall have no independent recourse 
to the Collateral and (ii) the Collateral Agent shall have no obligation to, and shall not, 
take any action hereunder or under the Mortgage except upon written instructions from 
the Required Lenders in accordance with Section 6(a). 

  (b) Sharing of Collateral. 

No Lender shall contest the validity, perfection, priority or enforceability of, or seek 
to avoid, any Lien securing any Obligation, and each party hereby agrees to cooperate, at 
no cost to the Collateral Agent, in the defense of any action contesting the validity, 
perfection, priority or enforceability of any such Lien.  No Lender shall have the right to 
obtain any of the Collateral or the benefit of any Lien on any property of the Borrower 
solely in respect of Obligations owing to such Lender or any group of Lenders comprised 
of less than all the Lenders. 

5. CO-AGENTS; COLLATERAL AGENT’S AND SERVICER’S USE OF 
PROFESSIONALS. 

  (a) Co-Agents. 

Each of the Collateral Agent and the Servicer shall have power to appoint one or 
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more Persons to act as a co-agent or co-agents, jointly with the Collateral Agent and/or 
the Servicer, or to act as a separate agent or separate agents, with respect to all or any part 
of the Collateral or to enforce the Lender’s rights under the Note, and to vest in such 
Person or Persons, in such capacity, such rights, powers, duties and obligations of the 
Collateral Agent and/or the Servicer, with the consent of the Required Lenders (such 
consent not to be unreasonably withheld or delayed), in any case only as may be 
necessary or desirable for the purpose of meeting any legal requirements of any 
jurisdiction in which any part of the Collateral may at the time be located.  Absent any 
specific agreement to the contrary, any co-agent or co-agents or separate agent or 
separate agents so appointed shall, to the extent applicable, have the rights, powers, 
obligations and duties of the Collateral Agent and/or the Servicer hereunder.  Neither the 
Collateral Agent nor the Servicer shall be responsible for the negligence, default or 
misconduct of any such co-agent or separate agent selected by it with reasonable care nor 
for any fees or expenses of such co-agent or separate agent. 

   (b) Agent Professionals. 

The Collateral Agent and the Servicer may employ one or more Agent Professionals 
to advise or assist it from time to time, but shall not be responsible for the negligence, 
default or misconduct of any such Agent Professionals selected by it with reasonable care.  
The Collateral Agent and the Servicer shall be entitled to rely on the advice and 
statements of Agent Professionals so selected.  The Borrower shall pay reasonable 
remuneration for all services performed by Agent Professionals for the Collateral Agent 
and the Servicer in the discharge of its duties hereunder and under the Collateral 
Documents in accordance with Section 11(b) hereof. 

6. INSTRUCTIONS FROM LENDERS; ENFORCEMENT NOTICE. 

   (a) Instructions from Lenders. 

Unless otherwise excused as provided herein, both the Collateral Agent and the 
Servicer shall act on all written instructions received from the Required Lenders, with 
respect to any action to be taken or not to be taken in connection with this Agreement, the 
Mortgage or the Note, including, without limitation, actions to be taken in connection 
with an insolvency proceeding in respect of the Borrower; provided, however, that the 
Collateral Agent shall act only on written instructions from all Lenders with respect to the 
amendment or termination of the Mortgage, or, except as provided in the Mortgage, any 
Lien on property of the Borrower granted under the Mortgage.  If either the Collateral 
Agent or the Servicer shall request instructions from the Lenders with respect to taking 
any particular action in connection with this Agreement, the Mortgage, the Note or any 
such Lien, the Collateral Agent and the Servicer shall be entitled to refrain from taking 
such particular action unless and until it shall have received written instructions from the 
Required Lenders (in which event it shall be required to act in accordance with such 
written instructions unless otherwise excused as provided herein), and neither the 
Collateral Agent nor the Servicer shall incur any liability to any Person for so refraining.  
Without limiting the foregoing, no Lender shall have any right of action whatsoever 
against the Collateral Agent or the Servicer as a result of the Collateral Agent or the 
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Servicer taking or not taking any action hereunder or pursuant to or in accordance with 
the written instructions of such Required Lenders, except for the Collateral Agent’s or the 
Servicer’s own gross negligence or willful misconduct in connection with any action 
taken or not taken by it, as finally determined by a court of competent jurisdiction.  
Notwithstanding anything to the contrary contained in this Agreement or any of the 
Collateral Documents, (i) the failure of the Collateral Agent or the Servicer to take any 
action shall not constitute gross negligence or willful misconduct by the Collateral Agent 
or the Servicer hereunder (A) following a request by the Collateral Agent or the Servicer 
for the Required Lenders’ consent to such action and the failure of the Required Lenders 
to respond to such request or (B) in the absence of written instructions from the Required 
Lenders and (ii) neither the Collateral Agent nor the Servicer shall be required to take any 
action that is, in its opinion (which may be, but is not required to be, based on the advice 
of legal counsel), contrary to applicable law or the Note or the Mortgage or that would, in 
its reasonable opinion, subject it or any Agent-Related Persons to liability or that would 
require it to expend or risk its own funds. 

  (b) Enforcement Notices. 

The Collateral Agent shall, as soon as practicable but in any event, if applicable, 
within ten (10) Business Days following receipt thereof, furnish to each of the Lenders: 

(i) a copy of each Enforcement Notice received by the Collateral Agent; 

(ii) a copy of each certificate or other written notice received by the Collateral 
Agent rescinding or withdrawing an Enforcement Notice; 

(iii) a copy of any written notice or other written communication given or 
received by the Collateral Agent under the Note or the Mortgage; and 

(iv) such other written notices required by the terms of this Agreement to be 
furnished by or to the Collateral Agent. 

Any Enforcement Notice shall be deemed to have been given when actually received 
by the Collateral Agent and to have been rescinded or withdrawn when the Collateral 
Agent has actually received from the notifying party a written notice rescinding or 
withdrawing such Enforcement Notice.  Any Enforcement Notice shall be deemed to be 
outstanding and in effect at all times after such notice has been given until such time, if 
any, as such notice has been rescinded or withdrawn. 

7. NO RESPONSIBILITY OF COLLATERAL AGENT OR SERVICER FOR 
CERTAIN MATTERS. 

Neither the Collateral Agent nor the Servicer shall be responsible in any manner 
whatsoever for the correctness of any recitals, statements, information, representations or 
warranties contained herein or in the Mortgage except for those made by it herein.   
Neither the Collateral Agent nor the Servicer makes any representation or warranty as to, 
and is not responsible in any way for: (i) the description, value, location, existence, or 
condition of any Collateral; (ii) the financial condition of the Borrower or the title of the 
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Borrower to any of the Collateral; (iii) the sufficiency of the security afforded by this 
Agreement, the Note or the Mortgage or whether registration in respect thereof has been 
properly effected or maintained; (iv) the validity, genuineness, correctness, perfection, or 
priority of any Lien with respect to the Collateral; (v) other than in respect of itself as to 
the Collateral Agent’s and the Servicer’s representations in Section 15(p) hereof, the 
validity, proper execution, enforceability, legality, or sufficiency of this Agreement, the 
Note, the Mortgage or any instrument deposited with the Collateral Agent or the Servicer; 
(vi) the identity, authority or right of any Lender executing any document; or (vii) the 
filing or renewal of any registration of the Mortgage or any public filing required under 
applicable law to perfect any of the Collateral Agent’s Liens, for the benefit of the 
Lenders, in any of the Collateral.  Neither the Collateral Agent nor the Servicer shall be 
required to ascertain or inquire as to the performance by the Borrower of any of its 
covenants or obligations hereunder or under the Mortgage or the Note.  In no event shall 
either the Collateral Agent or the Servicer be responsible or liable for special, indirect, or 
consequential loss or damage of any kind whatsoever (including, but not limited to, loss 
of profit) irrespective of whether the Collateral Agent or the Servicer has been advised of 
the likelihood of such loss or damage and regardless of the form of action. 

8. LIMITED DUTIES OF COLLATERAL AGENT REGARDING 
COLLATERAL; FURTHER ACTS WITH RESPECT TO COLLATERAL. 

(a)  The Collateral Agent shall not be responsible for insuring any of the Collateral 
or for the payment of taxes, charges, fines, levies, assessments or for ensuring or 
protecting the validity, genuineness, correctness, perfection, or priority of any Lien upon 
any of the Collateral, and shall be indemnified therefor as provided in Section 12.  
Furthermore, the Collateral Agent shall not be responsible for the maintenance or 
safeguarding of any Collateral, except as provided in the immediately following sentence 
when the Collateral Agent has actual possession of any Collateral.  The Collateral Agent 
shall not have any duty to any of the Lenders with respect to any Collateral, including, 
without limitation, any Collateral in its possession or control or in the possession or 
control of any agent or nominee of the Collateral Agent selected by it with reasonable 
care, or any income therefrom or for the preservation of rights against prior parties or any 
other rights pertaining to the Collateral, except as stated in the next succeeding paragraph. 

(b)  Beyond the exercise of reasonable care in the custody thereof and the duty to 
account for monies actually received by it, the Collateral Agent shall have no duty as to 
any Collateral in its possession or control or in the possession or control of any agent or 
bailee or any income thereon or as to preservation of rights against prior parties or any 
other rights pertaining thereto and the Collateral Agent shall not be responsible for filing 
any financing or continuation statements or recording any documents or instruments in 
any public office at any time or times or otherwise perfecting or maintaining the 
perfection of any security interest in the Collateral.  The Collateral Agent shall be 
deemed to have exercised reasonable care in the custody of the Collateral in its 
possession if the Collateral is accorded treatment substantially equal to that which it 
accords its own property and shall not be liable or responsible for any loss or diminution 
in the value of any of the Collateral, by reason of the act or omission of any carrier, 
forwarding agency or other agent or bailee selected by the Collateral Agent with 
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reasonable care.  The Collateral Agent shall not be responsible for the existence, 
genuineness or value of any of the Collateral or for the validity, perfection, priority or 
enforceability of the Liens in any of the Collateral, whether impaired by operation of law 
or by reason of any action or omission to act on its part hereunder, except to the extent 
such action or omission constitutes gross negligence, bad faith or willful misconduct on 
the part of the Collateral Agent, or for the validity or sufficiency of the Collateral or any 
agreement or assignment contained therein, for the validity of the title of the Borrower to 
the Collateral, for insuring the Collateral or for the payment of taxes, charges, 
assessments or Liens upon the Collateral or otherwise as to the maintenance of the 
Collateral. 

9. DUTIES AS LOAN SERVICER. 

   (a) Specific Loan Services/Functions. 

In its capacity as the Servicer, EBF shall: (a) issue payment coupons or monthly 
statements to the Borrower directing Loan repayment to the Lenders or the Servicer; 
(b) issue payoff demands, beneficiary statements and mortgage ratings; (c) demand, 
receive and collect all Loan payments, deposit them by the next business day into the 
Servicer’s trust account and/or facilitate having them paid directly to Lender, in each case 
within 25 days of the date due; (d) issue annual Form 1099 income tax statements to the 
Borrower and Lenders; (e) answer Borrower inquiries, demands and requests; (f) grant 
appropriate payment deferrals, but not of the maturity of the Loan unless approved by the 
Required Lenders; (g) monitor the continued effectiveness and claims on any property 
insurance listed in the Loan escrow instructions; (h) request and receive notices of default 
on senior liens; (i) receive notices of property tax delinquencies, should a tax service be 
ordered through escrow or subsequently; and (j) execute and deliver on Lenders’ behalf 
and in Lenders’ name any documents necessary or convenient for the purpose of 
maintaining or enforcing the Loan. 

   (b) Protective Advances. 

Upon request of the Servicer, Lenders shall make such advances as approved by the 
Required Lenders to be necessary and prudent to protect and to collect Lenders’ interest 
in the Loan.  If any Lender fails to make advances approved by the Required Lenders, the 
other Lenders are authorized to advance the amount the non-paying Lender failed to 
advance and to receive payment in full with interest at 10% per annum before any further 
payments are made to the non-paying Lender and, the non-defaulting Lenders shall also 
have the option, exercisable within 30 days after Lender’s failure to pay, to purchase such 
Lender’s interest in the Loan for the outstanding principal balance and any accrued 
interest, fees and costs owed to the defaulting Lender, payable within 15 days after the 
election to purchase is made.  The Servicer, in its absolute discretion, may advance its 
own funds to protect the security of the Loan, including advances to cure senior liens, 
property insurance, foreclosure expenses, repair, advertising, litigation expenses and 
similar items, but not Loan payments.  The Servicer shall be reimbursed such advances, 
with interest at the interest rate then payable with respect to the Loan, from the next Loan 
payment, or within 10 days after a written request to Lenders.  To secure the Servicer’s 
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advances, Lenders hereby irrevocably assign to the Servicer, to the extent of advances 
owed to the Servicer, the first Loan payments received after an advance is made.  A 
defaulting or non-paying Lender will be liable to the remaining Lenders for all damages 
incurred as result of his/her/their failure to act or failure to advance funds including, but 
not limited to, actual attorneys’ fees, court costs and fees, or any damages related to loss 
of the security for the Loan. 

   (c) Loan Documents. 

To the extent not maintained by the Collateral Agent, the Servicer shall retain 
custody as agent for Lenders of the original Note and Mortgage. 

   (d) Real Estate Owned. 

The Servicer is also Lenders’ agent (in conjunction with the Collateral Agent) to 
liquidate any real estate acquired by Lenders in foreclosure of the property securing the 
Loan (the “Property”).  During the foreclosure process, the Servicer’s servicing fee shall 
continue as set forth in Section 12 herein.  Additionally, at the option of Lenders and by 
separate fee agreement to be signed by the parties, the Servicer shall: (i) arrange 
appropriate property insurance; (ii) manage the Property, including arranging 
maintenance and construction, tenant relations, repair and security; (iii) arrange for the 
valuation and resale of the Property, including hiring a Realtor® or broker to list, show 
and sell the Property; and (iv) accept reasonable offers on the Property, at the price and 
terms approved by the Required Lenders and execute all necessary and appropriate 
documentation to carry out the sale.   

   (e) Servicing Fees. 

The Servicer's fee to each Lender to service any Loan shall be up to 3% interest per 
annum on the Investment made by such Lender in the  Loan, as such amount may adjust 
from time to time upon making an Investment in the Loan (or upon making Investments 
in any other Loan) in accordance with this Section 10(e).  The Servicer’s fee to a Lender 
in respect of its Investment is calculated as follows: 

(i) 0% interest per annum on the Investment if either: (a) the original Investment 
in the Loan exceeds $350,000; or (b) the original amount of the Total 
Investments exceed $1,000,000; or 

(ii) For so long as clause (i) is not applicable, 1% interest per annum on the 
Investment if either: (a) the original Investment in the Loan exceeds $200,000; 
or (b) the original amount of the Total Investments exceeds $500,000; or 

(iii) For so long as clauses (i) or (ii) are not applicable, 2% interest per annum on 
the Investment if either: (a) the original Investment in the Loan exceeds 
$100,000 or (b)  the original amount of the Total Investments exceeds 
$250,000; or 

(iv) For so long as clauses (i), (ii) or (iii) are not applicable, 3% interest per annum 
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on the Investment in the Loan.  

The fee is deducted from the interest payment payable by the Borrower under the 
Note.  The Servicer shall be further compensated for work in respect of delinquent 
payments or other default by Borrower by assessing and receiving late charges, and by 
collecting an additional 2% of the principal amount of the Loan of any payments 
(whether interest or late fees) made to Lenders (or for their benefit) after the assessment 
of default interest on the Borrower under the Note that equal or exceed 2% interest per 
annum of the principal amount of the Loan.  Said additional amounts shall only be 
collected if default interest is, in fact, charged to the Borrower.  Lenders shall receive any 
benefit of the default interest rate and late fee payments in excess of the 2% interest per 
annum on the principal amount of the Loan collected by the Servicer. 

10. RELIANCE ON WRITINGS. 

Both the Collateral Agent and the Servicer shall be entitled and fully authorized to 
rely and act, and shall be fully protected in relying and acting, upon any writing, 
instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, facsimile, 
telex or other document believed by it to be genuine and correct and to have been signed 
or sent by or on behalf of the proper Person or Persons, and statements of the Borrower 
(including, without limitation, counsel to the Borrower) or the Lenders.  Neither the 
Collateral Agent nor the Servicer shall have any duty to verify or confirm the content of 
any writing, instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, 
facsimile, telex or other document. 
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 11. RESIGNATION AND REMOVAL OF COLLATERAL AGENT AND/OR 

SERVICER. 

  (a) Resignation or Removal. 

Both the Collateral Agent and the Servicer may at any time resign, effective upon 30 
days prior written notice (or such shorter period as may be agreed to by the Required 
Lenders and such party) to the Lenders and the Borrower, and either may be removed for 
or without cause at any time by the Required Lenders, effective upon 30 days’ notice.  In 
the event of any resignation or removal, the Required Lenders shall have the right to 
appoint a successor Collateral Agent and/or Servicer (which successor Collateral Agent 
and/or Servicer may be one of the Lenders or a financial institution that is engaged in the 
provision of agency services in syndicated commercial loan transactions or a trust 
Borrower that is engaged in the provision of trust services in secured private placement 
transactions), but, if the Required Lenders have not appointed a successor Collateral 
Agent and/or Servicer, as the case may be, within 30 days after the resigning Collateral 
Agent’s and/or Servicer’s giving of notice of resignation or its removal, the retiring 
Collateral Agent and/or Servicer, as the case may be, shall, at the expense of the 
Borrower, on behalf of the Lenders, subject to the above provision regarding the identity 
and nature of a permissible successor Collateral Agent and/or Servicer, either appoint a 
successor Collateral Agent and/or Servicer or apply to the appropriate court to make such 
appointment.  Upon the acceptance of any appointment as a Collateral Agent and/or 
Servicer, as the case may be, hereunder by a successor, to be evidenced by the successor 
Collateral Agent’s or Servicer’s, as the case may be, execution and delivery to the 
Borrower, the Lenders and the retiring Collateral Agent and/or Servicer, as the case may 
be, of a counterpart of this Agreement, such successor Collateral Agent and/or Servicer, 
as the case may be, shall thereupon succeed to and become vested with all the rights, 
powers, privileges, duties and obligations of the retiring Collateral Agent and/or Servicer, 
as the case may be, and the retiring Collateral Agent and/or Servicer, as the case may be, 
shall be discharged from any further duties and obligations as Collateral Agent and/or 
Servicer, as the case may be, as appropriate, under this Agreement, the Note and the 
Mortgage.  The payment and indemnity obligations of the Borrower provided for in 
Section 12 shall survive any such removal or resignation in favor of the retiring Collateral 
Agent and/or Servicer, as the case may be, in respect of any matter arising during or after 
its tenure as Collateral Agent and/or Servicer, as the case may be.  For the avoidance of 
doubt, removal hereunder of EBF as the Collateral Agent in no way constitutes a removal 
of EBF as the Servicer and vice versa. 

  (b) Vesting. 

Upon the request of any successor Collateral Agent and/or Servicer, at the expense 
of the Borrower, the Lenders, the Borrower and the predecessor Collateral Agent and/or 
Servicer, as the case may be, shall promptly execute and deliver such instruments, 
conveyances, and assurances reflecting terms consistent with the terms hereof, the 
Mortgage and the Note for the purpose of more fully and certainly vesting and 
confirming in such successor Collateral Agent and/or Servicer, as the case may be, its 
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interest in, and Liens upon, the Collateral and all rights, powers, duties, and obligations 
of the predecessor Collateral Agent and/or Servicer, as the case may be, hereunder and 
under the Mortgage and the Note, and the predecessor Collateral Agent and/or Servicer, 
as the case may be, shall also promptly assign and deliver to the successor Collateral 
Agent and/or Servicer, as the case may be, any Collateral subject to the Liens of the 
Mortgage that may then be in its possession, as applicable. 

  (c) Successors. 

Any entity into which a Collateral Agent or Servicer may be amalgamated or merged, 
or with which it may be consolidated, or any entity resulting from any amalgamation, 
merger or consolidation to which a Collateral Agent or Servicer shall be a party, as a 
whole or substantially as a whole, shall be the successor of such Collateral Agent or 
Servicer hereunder if legally bound hereby as such successor, without the necessity for 
execution or filing of any paper or any further act on the part of any of the parties hereto, 
anything to the contrary contained herein notwithstanding. 

12. FEES TO COLLATERAL AGENT; PAYMENTS; INDEMNITY. 

  (a) Fees. 

The Borrower shall pay all fees required to be paid to the Collateral Agent under the 
Fee Schedule attached hereto as Schedule I with respect to this Agreement at the times 
and in the amounts set forth therein. 

  (b) Payment by the Borrower. 

The Borrower agrees that it will pay all of the Collateral Agent’s and the Servicer’s 
fees, as applicable, for its respective services hereunder and will pay or reimburse the 
Collateral Agent and the Servicer upon its request for all of their respective expenses, 
disbursements and advances incurred or made in the administration of their respective 
duties hereunder and under the Note and the Mortgage, as applicable (including, without 
limitation, reasonable legal fees and expenses and the reasonable compensation of all 
Agent Professionals, Agent-Related Persons and other advisers, agents or experts 
employed or retained by the Collateral Agent or the Servicer pursuant to this Agreement).  
In addition to and without limiting any other protection of the Collateral Agent and/or the 
Servicer hereunder or otherwise by law, the Borrower shall indemnify the Agent-Related 
Persons for any and all liabilities, obligations, losses, damages, penalties, actions, claims, 
demands, judgments, suits, costs, expenses or disbursements of any kind or nature 
whatsoever that may be suffered by, imposed on, incurred by or asserted against any 
Agent-Related Person, whether groundless or otherwise, howsoever arising from or out 
of, or in any way related to the subject matter of, this Agreement, the Note, the Mortgage 
or any of the Collateral or the performance or enforcement of any of the terms of any 
thereof, including fees and expenses of special counsel; provided that the Borrower shall 
not be liable for any such payment to any Agent-Related Person to the extent the 
obligation to make such payment has been caused by such Agent-Related Person’s own 
gross negligence or willful misconduct, as finally determined by a court of competent 
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jurisdiction.  All statements from the Collateral Agent, the Servicer or any other Person 
for obligations owing by the Borrower pursuant to the preceding sentence shall be sent to 
the Borrower.  Any amount due under this Section 12(b) and unpaid 10 Business Days 
after request for such payment will bear interest from the expiration of such 10 Business 
Days at a rate per annum equal to two percent (2%) above the rate of interest publicly 
announced by JPMorgan Chase Bank, N.A. from time to time in New York City as its 
prime rate, payable on demand.  If not timely paid by the Borrower, at the Collateral 
Agent’s or the Servicer’s election, all amounts so payable and the interest thereon will be 
payable out of any assets in the possession of the Collateral Agent and/or the Servicer 
and any other Collateral in priority to amounts owing to any and all other parties to this 
Agreement. 

  (c) Survival. 

The obligations of the Borrower under this Section 12 shall survive the payment in 
full of all of the other Obligations, the resignation or removal of the Collateral Agent 
and/or the Servicer and the termination of this Agreement. 

13. COLLATERAL AGENT’S AND SERVICER’S FUNDS NOT AT RISK. 

For purposes of clarity, no provision of this Agreement or the Mortgage, and no 
request of any Lender or other Person shall require either the Collateral Agent or the 
Servicer to expend or risk any of its own funds, or to take any legal or other action under 
this Agreement, the Note or the Mortgage which might, in its reasonable judgment, 
involve any expense or any financial or other liability unless the Collateral Agent or the 
Servicer shall be furnished with indemnification acceptable to it, acting reasonably, 
including the advance of funds sufficient in the judgment of the Collateral Agent or the 
Servicer, as applicable, to satisfy such liability, costs and expenses. 

14. INDEPENDENT CREDIT DECISIONS. 

Each Lender acknowledges that it has, independently and without reliance upon the 
Collateral Agent, the Servicer or any other Lender and based upon such documents and 
information as it has deemed appropriate, made its own credit analysis and decision to 
enter into this Agreement.  Each Lender also acknowledges that it will, independently 
and without reliance upon any of the Collateral Agent, the Servicer or any other Lender 
and based upon such documents and information as it shall deem appropriate at the time, 
continue to make its own credit decisions in taking or not taking action under this 
Agreement. 

15. DETERMINATION OF LENDERS; SUBSEQUENT LENDERS BOUND. 

The Collateral Agent and the Servicer may deem and treat the payee of any 
promissory note or other evidence of indebtedness or obligation relating to any 
Obligation as the owner thereof for all purposes hereof unless and until (i) a written 
notice of the assignment or transfer thereof signed by such payee and (ii) a written 
acknowledgment agreeing to be bound by the terms hereof and such other documents 
required by Section 16(d), each signed by the assignee or transferee, and in form 
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reasonably satisfactory to the Collateral Agent and/or the Servicer, shall have been filed 
with the Collateral Agent and/or the Servicer, as applicable.  Any request, authority or 
consent of any Person who at the time of making such request or giving such authority or 
consent is the holder of any such note or other evidence of indebtedness or obligation, 
shall be conclusive and binding on any subsequent holder, transferee or assignee of such 
note or other evidence of indebtedness or obligation and of any note or notes or other 
evidences of indebtedness or obligation issued in exchange therefor. 

16. MISCELLANEOUS. 

   (a) Notices. 

All notices, requests and other communications shall have been duly given and shall 
be effective (a) when delivered by hand, (b) when transmitted via telecopy or email (or 
other facsimile device) with receipt confirmed with respect to telecopy, (c) the Business 
Day next following the day on which the same has been delivered prepaid to a reputable 
national overnight air courier service, or (d) the third Business Day next following the 
day on which the same is sent by certified or registered mail, postage prepaid, in each 
case to the respective parties at the address, telecopy number or email address as 
provided in the immediately succeeding sentence; provided, however, that if any notice is 
delivered on a day other than a Business Day, or after 5:00 P.M. (Eastern time) on any 
Business Day, then such notice shall not be effective until the next Business Day.  For 
purposes hereof, the address of each party hereto and its facsimile number or email 
address (until written notice of a change thereof is delivered to the Collateral Agent, the 
Servicer, the Borrower and each Lender) shall be as set forth in Schedule II hereto, or at 
such other address as such party may specify by written notice to the other parties hereto.  
Notices to any Person that becomes a holder of Obligations after the date hereof shall be 
given to such address or facsimile number or email address of which such Person shall 
have given written notice to the Collateral Agent, the Servicer and the Borrower. 

  (b) Amendments. 

No provision of this Agreement may be amended or waived except by a writing 
signed by the Required Lenders, the Collateral Agent and the 
Servicer; provided, however, that any amendment expanding the obligations or liabilities 
of the Borrower either hereunder or thereunder shall require the Borrower’s consent. 

  (c) Conflicts with Collateral Documents and other Transaction Documents. 

The Collateral Agent, the Servicer and the Lenders agree that, if any provision of 
this Agreement is inconsistent with or contrary to any provisions in the Note or the 
Mortgage, the provisions of this Agreement shall prevail as between and among the 
Collateral Agent, the Servicer and the Lenders. 

  (d) Successors and Assigns. 

This Agreement shall be binding upon, and inure to the benefit of, the Collateral 
Agent, the Servicer and the Lenders and their respective successors and assigns.  If any 
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Lender shall assign or transfer the Obligations owing to it, it shall promptly so notify the 
Collateral Agent and the Servicer in writing.  No Lender which assigns or transfers any 
Obligations owing to it shall assign or transfer its benefits under the Collateral 
Documents without obtaining from the assignee or transferee and delivering to the 
Collateral Agent, the Servicer and the Lenders a joinder agreement and an executed 
acknowledgment of the assignee or transferee agreeing to be bound by the terms hereof to 
the same extent as if it had been a Lender on the date hereof.  Each assignee or transferee 
of any Obligations shall take such Obligations subject to the provisions of this Agreement 
and to any request made, waiver or consent given or other action taken or authorized 
hereunder by each previous holder of such Obligations prior to the receipt by the 
Collateral Agent and the Servicer of written notice of such assignment or transfer; and, 
except as expressly otherwise provided in such notice, the Collateral Agent and/or the 
Servicer shall be entitled to assume conclusively that the assignee or transferee named in 
such notice shall thereafter be vested with all rights and powers as a Lender under this 
Agreement (and the Collateral Agent and the Servicer may conclusively assume that no 
Obligations have been subject to any assignment or transfer other than transfers of which 
the Collateral Agent and the Servicer have received such a notice).  Upon the written 
request of any Lender or the Borrower, the Collateral Agent and the Servicer will provide 
such Lender and the Borrower with copies of any written notices of transfer received 
pursuant hereto. 

  (e) Continuing Effectiveness. 

This Agreement shall continue to be effective among the Collateral Agent, the 
Servicer and the Lenders even though a case or proceeding under any bankruptcy or 
insolvency law or any proceeding in the nature of a receivership, whether or not under 
any insolvency law, shall be instituted with respect to the Borrower or any portion of the 
property or assets of the Borrower, and all actions taken by the Collateral Agent with 
respect to the Collateral or by the Collateral Agent, the Servicer and the Lenders with 
regard to such proceeding shall be determined by the Required 
Lenders; provided, however, that nothing herein shall be interpreted to preclude any 
Lender from filing a proof of claim with respect to its Obligations or from casting its vote, 
or abstaining from voting, for or against confirmation of a plan of reorganization in a case 
of bankruptcy, insolvency or similar law in its sole discretion. 

  (f) Further Assurances. 

Each party and the Borrower agrees to do such further acts and things and to execute 
and deliver such additional agreements, powers and instruments as necessary or as any 
Lender or the Collateral Agent or the Servicer may reasonably request to carry into effect 
the terms, provisions and purposes of this Agreement or to better assure and confirm unto 
the Collateral Agent or the Servicer or any of the other Lenders their respective rights, 
powers and remedies hereunder. 

  (g) Counterparts. 

This Agreement may be executed in any number of counterparts, all of which taken 
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together shall constitute one and the same agreement, and any of the parties hereto may 
execute this Agreement by signing any such counterpart.  Delivery of an executed 
counterpart of a signature page to this Agreement by fax or pdf shall be effective as 
delivery of a manually executed counterpart of this Agreement. 

  (h) Effectiveness. 

This Agreement shall become effective immediately upon execution hereof by the 
Collateral Agent, the Servicer, the Required Lenders and the Borrower, and shall 
continue in full force and effect until 91 days following the date upon which all 
Obligations are irrevocably paid and satisfied in full; provided that, if the Obligations due 
and owing to a Lender have been paid and satisfied in full, then such Lender shall be 
deemed released from this Agreement without any further action being necessary.  Any 
such released Lender shall give the Collateral Agent notice of such release but the failure 
to give such notice shall not affect such release. 

  (i) Governing Law. 

THIS AGREEMENT SHALL BE CONSTRUED AND ENFORCED IN 
ACCORDANCE WITH, AND THE RIGHTS OF THE PARTIES SHALL BE 
GOVERNED BY, THE INTERNAL LAW OF THE STATE OF ILLINOIS, 
EXCLUDING CHOICE-OF-LAW PRINCIPLES OF THE LAW OF SUCH 
STATE THAT WOULD PERMIT THE APPLICATION OF THE LAWS OF A 
JURISDICTION OTHER THAN SUCH STATE. 

  (j) Jurisdiction. 

(i) Each party hereto irrevocably submits to the non-exclusive jurisdiction of 
any Illinois state or federal court sitting in Cook County, Illinois, over any suit, action or 
proceeding arising out of or relating to this Agreement or any of the agreements, 
documents or instruments delivered in connection herewith or therewith.  To the fullest 
extent permitted by applicable law, the parties hereto irrevocably waive and agree not to 
assert, by way of motion, as a defense or otherwise, any claim that it is not subject to the 
jurisdiction of any such court, any objection that it may now or hereafter have to the 
laying of the venue of any such suit, action or proceeding brought in any such court and 
any claim that any such suit, action or proceeding brought in any such court has been 
brought in an inconvenient forum. 

(ii) Nothing in this Section 16(j) shall affect the right that the Collateral Agent, 
the Servicer or any of the Lenders to serve process in any manner permitted by law, or 
limit any right that any party hereto may have to bring proceedings against the Borrower 
in the courts of any appropriate jurisdiction or to enforce in any lawful manner a 
judgment obtained in one jurisdiction in any other jurisdiction. 

(iii) THE PARTIES HERETO IRREVOCABLY WAIVE ALL RIGHT TO 
TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM 
(WHETHER BASED ON CONTRACT, TORT OR OTHERWISE) ARISING OUT OF 
OR RELATING TO THIS AGREEMENT OR ANY OTHER AGREEMENT, 
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DOCUMENT OR INSTRUMENT DELIVERED IN CONNECTION HEREWITH OR 
THEREWITH OR THE ACTIONS OF THE LENDERS, THE COLLATERAL AGENT 
OR THE SERVICER IN THE NEGOTIATION, ADMINISTRATION, 
PERFORMANCE OR ENFORCEMENT HEREOF OR THEREOF. 

  (k) Headings; Sections. 

Headings of Sections of this Agreement have been included herein for convenience 
only and should not be considered in interpreting this Agreement.  Unless stated 
otherwise in this Agreement, references in this Agreement to Sections are references to 
Sections of this Agreement. 

  (l) No Implied Beneficiaries. 

Nothing in this Agreement (except Section 16(b)), expressed or implied, is intended 
or shall be construed to confer upon or give to any Person, other than the Lenders, the 
Collateral Agent and the Servicer, any right, remedy or claim under or by reason of this 
Agreement or any covenant, condition or stipulation herein contained. 

  (m) Severability. 

If any provision of this Agreement shall be held or deemed to be, or shall in fact be, 
inoperative or unenforceable as applied in any particular case in any jurisdiction, or 
because it conflicts with any other provision or provisions hereof or with any constitution 
or statute or rule of public policy, or for any other reason, such circumstance shall not 
have the effect of rendering the provision in question inoperative or unenforceable in any 
other case or circumstance, or rendering any other provision herein contained invalid, 
inoperative or unenforceable to any extent whatsoever.  Upon the determination that any 
term or other provision of this Agreement is invalid, illegal or incapable of being 
enforced, the parties hereto shall negotiate in good faith to modify this Agreement so as 
to give effect to their original intention as closely as possible in an acceptable manner to 
the end that the transactions contemplated hereby are fulfilled to the maximum extent 
possible. 

  (n) Obligations Individual. 

The obligations and representations and warranties of the Collateral Agent, the 
Servicer and each of the Lenders herein are made by each of them individually.  Nothing 
herein contained shall be construed as creating among the Lenders, or among the 
Collateral Agent, the Servicer and the Lenders, a partnership, joint venture or other joint 
association. 

  (o) No Obligation to Extend Credit. 

No provision of this Agreement shall be construed as obligating the Collateral Agent, 
the Servicer or any Lender to advance any monies or otherwise extend credit to the 
Borrower at any time. 
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  (p) Representations of Parties. 

Each of the Lenders, the Collateral Agent and the Servicer, severally and not jointly, 
represents and warrants to the other parties hereto that such party has all requisite power 
and capacity to execute, deliver and perform this Agreement and that the execution, 
delivery and performance of this Agreement has been duly authorized by all necessary 
action on the part of such party and that this Agreement constitutes the legal, valid and 
binding obligation of such party, enforceable against such party in accordance with its 
terms except as such enforceability may be limited by (i) bankruptcy, insolvency, 
reorganization or similar laws affecting the enforcement of creditors’ rights generally and 
(ii) general principles of equity (regardless of whether such enforceability is considered 
in a proceeding in equity or law). 

  (q) Limitation of Liability Due to Forces Beyond Collateral Agent’s or Servicer’s 
Control. 

In no event shall the Collateral Agent or the Servicer be responsible or liable for any 
failure or delay in the performance of its obligations hereunder arising out of or caused 
by, directly or indirectly, forces beyond its control, including, without limitation, strikes, 
work stoppages, accidents, acts of war or terrorism, civil or military disturbances, nuclear 
or natural catastrophes or acts of God, and interruptions, loss or malfunctions of utilities, 
communications or computer (software and hardware) services; it being understood that 
the Collateral Agent and the Servicer shall use reasonable efforts which are consistent 
with accepted practices in the banking industry to resume performance as soon as 
practicable under the circumstances.  

[Remainder of page intentionally left blank; next page is signature page.] 
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SCHEDULE I 

COLLATERAL AGENT FEE SCHEDULE 

 

Section 1:  Payouts 

All payouts paid by check.   
 
If Lender requests different method, fees are as follows: 
 

• Wire funds:    $50 
• Overnight check:   $50 
• Direct deposit:   No fee 

 
 
 
Section 2:  Buyouts 
 
If Lender requests principal back prior to Loan’s maturity date (and request granted), 
Lender must pay an early liquidation fee equal to 3% of the amount being returned. This 
fee is not intended to be a penalty but is an estimate, and indicative, of the actual cost and 
expenses EBF will incur in conjunction with such request.   
 

EBF reserves the right to extend the maturity date on any Loan at the request of the 
Borrower.  At that time, anyone who wishes to not participate in the extension may 
receive a return of their Investment and no fee will be charged in respect thereof. 
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SCHEDULE II 

ADDRESSES FOR NOTICES 

 

If to EquityBuild Finance, LLC, as either Collateral Agent or Servicer: 

     EquityBuild Finance, LLC 
[Address] 5068 West Plano Pkwy. #300 
      Plano, TX 75093 
Attention:  [Shaun Cohen] 
Facsimile:  [___________] 
E-mail:  [shaun@equitybuildfinance.com] 
 

If to the Lenders: 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

 

If to the Borrower: 

     EquityBuild, Inc. 
[Address] 1083 N Collier Blvd. #132 
      Marco Island, FL 34145 
Attention:  [Jerry Cohen] 
Facsimile:  [___________] 
E-mail:  [Jerry@equitybuild.com] 
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Mail To: 
 

 

 

 

  [The Above Space For Recorder's Use Only]   
 

MORTGAGE 
 

THIS MORTGAGE ("Security Instrument") is given on July 13th, 2016. The mortgagor is 
EquityBuild, Inc. ("Borrower"). 

 

This Security Instrument is given to The Persons Listed on Exhibit A to the Mortgage C/O 
EquityBuild Finance, LLC whose address is 5068 West Plano Pkwy. #300 Plano, TX 75093 
("Lender"). 

 

Borrower owes Lender the principal sum of Two Million Nine Hundred Thousand and 00/100 
Dollars (U.S. $2,900,000.00). This debt is evidenced by Borrower's notes dated the same date as 
this Security Instrument (Mortgage), which provides for a final payment of the full debt, if not paid 
earlier, due and payable January 1st, 2018. This Security Instrument secures to Lender: 
(a) the repayment of the debt evidenced by the Note, with interest, and all renewals, extension and 
modifications; (b) the payment of all other sums, with interest advanced under paragraph 7 to protect 
the security of this Security Instrument; and (c) the performance of Borrower's covenants and 
agreements under this Security Instrument and the Note. For this purpose, Borrower does hereby 
mortgage, grant and convey to Lender the following described property located in COOK County, 
Illinois: 

 

 

PIN: 20-03-317-009-0000 
 
 
which has the address of 4533 S Calumet Ave. Chicago, IL 60653 ("Property Address"); 

 

TOGETHER WITH all the improvements now or hereafter erected on the property, and all 
easements, rights, appurtenances, rents, royalties, mineral, oil and gas rights and profits, water rights 
and stock and all fixtures now or hereafter a part of the property. All replacements and additions shall 
also be covered by this Security Instrument. All of the foregoing is referred to in this Security 
Instrument as the "Property." 
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BORROWER COVENANTS that Borrower is lawfully seized of the estate hereby conveyed 
and has the right to mortgage, grant and convey the Property and that the Property is 
unencumbered, except for encumbrances of record. Borrower warrants and will defend generally the 
title to the Property against all claims and demands, subject to any encumbrances of record. 

 

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-
uniform covenants with limited variations by jurisdiction to constitute a uniform security instrument 
covering real property. 

 

UNIFORM COVENANT. Borrower and Lender covenant and agree as follows: 
 

1. Payment of Principal and Interest; Prepayment and Late Charges. Borrower shall promptly 
pay when due the principal of and interest on the debt evidenced by the Note and any prepayment 
and late charges due under the Note. 

 

2. Hazard Insurance. Borrower shall keep the improvements now existing or hereafter erected 
on the Property insured against loss by fire, hazards included within the term "extended coverage" 
and any other hazards for which Lender requires insurance. This insurance shall be maintained in the 
amounts and for the periods that Lender requires. The insurance carrier providing the insurance shall 
be chosen by Borrower subject to Lender's approval which shall not be unreasonably withheld. 

 

All insurance policies and renewals shall be acceptable to Lender and shall include a standard 
mortgage clause. Lender shall have the right to hold the policies and renewals. If Lender requires, 
Borrower shall promptly give to Lender all receipts of paid premiums and renewal notices. In the 
event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may 
make proof of loss if not made promptly by Borrower. 

 

Unless Lender and Borrower otherwise agree in writing, insurance proceeds shall be applied 
to restoration and repair of the Property damaged, if the restoration or repair is economically feasible 
and Lender's security is not lessened. If the restoration or repair is not economically feasible or 
Lender's security would be lessened, the insurance proceeds shall be applied to the sums secured 
by this Security Instrument, whether or not then due, with any excess paid to Borrower. If Borrower 
abandons the Property, or does not answer within 30 days a notice from Lender that the insurance 
carrier has offered to settle a claim, then Lender may collect the insurance proceeds. Lender may 
use the proceeds to repair or restore the Property or to pay sums secured by this Security 
Instrument, whether or not then due. The 30-day period will begin when the notice is given. 

 

Unless Lender and Borrower otherwise agree in writing, any application of proceeds to 
principal shall not extend or postpone the due date of the monthly payments referred to in 
paragraphs 1 and 2 or change the amount of the payments. If under paragraph 19 the property is 
acquired by Lender, Borrower's rights to any insurance policies and proceeds resulting from damage 
to the Property prior to the acquisition shall pass to Lender to the extent of sums secured by this 
Security Instrument immediately prior to the acquisition. 

 

3. Preservation and Maintenance of Property; Leaseholds. Borrower shall not destroy, damage 
or substantially change the Property, allow the Property to deteriorate or commit waste. If this 
Security Instrument is on a leasehold, Borrower shall comply with the provisions of the lease, and if 
Borrower acquires fee title to the Property, the leasehold and fee title shall not merge unless Lender 
agrees to the merger in writing. 
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4. Protection of Lender's Rights in the Property; Mortgage Insurance. If Borrower fails to 
perform the covenants and agreements contained in this Security Instrument, or there is a legal 
proceeding that may significantly affect Lender's rights in the Property (such as a proceeding in 
bankruptcy, probate, for condemnation or to enforce laws or regulations), then Lender may do and 
pay for whatever is necessary to protect the value of the Property and Lender's rights in the Property. 
Lender's actions may include paying any sums secured by a lien which has priority over this Security 
Instrument, appearing in court, paying reasonable attorneys' fees, and entering on the Property to 
make repairs. Although Lender may take action under this paragraph 4, Lender does not have to do 
so. 

 

5. Successor and Assigns Bound; Joint and Several Liability; Co-signers. The covenants and 
agreements of this Security Interest shall bind and benefit the successors and assigns of Lender and 
Borrower, subject to the provisions of paragraph 9. Borrower's covenants and agreements shall be 
joint and several. Any Borrower who co-signs this Security Instrument but does not execute the Note: 
(a) is co-signing this Security Instrument only to mortgage, grant and convey the Borrower's interest 
in the Property under the terms of this Security Instrument; (b) is not personally obligated to pay the 
sums secured by this Security Instrument; and (c) agrees that Lender and any other Borrower may 
agree to extend, modify, forebear or make any accommodations with regard to the terms of this 
Security Instrument or the Note without the Borrower's consent. 

 

6. Notices. Any notice to Borrower provided for in this Security Instrument shall be given by 
delivering it or by mailing it by first class mail unless applicable law requires use of another method. 
The notice shall be directed to the Property Address or any other address Borrower designates by 
notice to Lender. Any notice to Lender shall be given by first class mail to Lender's address stated 
herein or any other address Lender designates by notice to Borrower. Any notice provided for in this 
Security Instrument shall be deemed to have been given to Borrower or Lender when given as 
provided in this paragraph. 

 

7. Governing Law; Severability. This Security Instrument shall be governed by federal law and 
the law of jurisdiction in which the Property is located. In the event that any provision or clause of this 
Security Instrument or Note conflicts with applicable law, such conflict shall not affect other provisions 
of this Security Instrument or the Note which can be given effect without the conflicting provision. To 
this end the provisions of this Security Instrument and the Note are declared to be severable. 

 

8. Borrower's Copy. Borrower shall be given one conformed copy of the Note and of this 
Security Instrument. 

 

9. Transfer of the Property or a beneficial Interest in Borrower. If all or any part of the Property 
or any interest in it is sold or transferred (or if a beneficial interest in Borrower is sold or transferred 
and Borrower is not a natural person) without Lender's prior written consent, Lender may, at its 
option, require immediate payment in full of all sums secured by this Security Instrument. However, 
this option shall not be exercised by Lender if exercise is prohibited by federal law as of the date of 
this Security Instrument. 

 

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice 
shall provide a period of not less than 30 days from the date the notice is delivered or mailed within 
which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay these 
sums prior to the expiration of this period, Lender may invoke any remedies permitted by this 
Security Instrument without further notice or demand on Borrower. 
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NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows: 
 

10. Release. Upon payment of all sums secured by this Security Instrument, Lender shall 
release this Security Instrument without charge to Borrower. Borrower shall pay any recordation 
costs. 

11. Assignment of Rents and Leases. As additional security for the payment of the 
Indebtedness, Mortgagor assigns and transfers to Mortgagee, pursuant to 1953 PA 210, as amended 
by 1966 PA 151 (MCLA 554.231 et seq., MSA 26.1137(1) et seq.), all the rents, profits, and income 
under all leases, occupancy agreements, or arrangements upon or affecting the Premises (including 
any extensions or amendments) now in existence or coming into existence during the period this 
Mortgage is in effect. This assignment shall run with the land and be good and valid as against 
Mortgagor and those claiming under or through Mortgagor. This assignment shall continue to be 
operative during foreclosure or any other proceedings to enforce this Mortgage. If a foreclosure sale 
results in a deficiency, this assignment shall stand as security during the redemption period for the 
payment of the deficiency. This assignment is given only as collateral security and shall not be 
construed as obligating Mortgagee to perform any of the covenants or undertakings required to be 
performed by Mortgagor in any leases. In the event of default in any of the terms or covenants of this 
Mortgage, Mortgagee shall be entitled to all of the rights and benefits of MCLA 554.231-.233, MSA 
26.1137(1)-(3), and 1966 PA 151, and Mortgagee shall be entitled to collect the rents and income 
from the Premises, to rent or lease the Premises on the terms that it may deem best, and to maintain 
proceedings to recover rents or possession of the Premises from any tenant or trespasser. 
Mortgagee shall be entitled to enter the Premises for the purpose of delivering notices or other 
communications to the tenants and occupants. Mortgagee shall have no liability to Mortgagor as a 
result of those acts. Mortgagee may deliver all of the notices and communications by ordinary first-
class U.S. mail. If Mortgagor obstructs Mortgagee in its efforts to collect the rents and income from 
the Premises or unreasonably refuses or neglects to assist Mortgagee in collecting the rent and 
income, Mortgagee shall be entitled to appoint a receiver for the Premises and the income, rents, and 
profits, with powers that the court making the appointment may confer. Mortgagor shall at no time 
collect advance rent in excess of one month under any lease pertaining to the Premises, and 
Mortgagee shall not be bound by any rent prepayment made or received in violation of this 
paragraph. Mortgagee shall not have any obligation to collect rent or to enforce any other obligations 
of any tenant or occupant of the Premises to Mortgagor. No action taken by Mortgagee under this 
paragraph shall cause Mortgagee to become a "mortgagee in possession."  

 

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in 
this Security Instrument and in any rider(s) executed by Borrower and recorded with it. 

 

Signed, sealed and delivered in the presence of: 
 

         BORROWER: EquityBuild, Inc. 
 
 
     

  (SEAL) 
Jerry Cohen, President 

 

 

 

 

 [Space Below This Line For Acknowledgement]   
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STATE OF FLORIDA, ___________________ County ss: 
 

I hereby certify that on this day, before me, an officer duly authorized in the state aforesaid 
and in the county aforesaid to take acknowledgements, personally appeared Jerry Cohen, to me 
known to be the person described in and who executed the foregoing instrument and acknowledged 
that he/she executed the same for the purpose therein expressed. 

 

WITNESS my hand and official seal in the county and state aforesaid this ____ day of 
____________, 20___. 

 

My Commission expires: 
 

{Seal} 
 

Notary Public 
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

among 

EQUITYBUILD FINANCE, LLC, 

as Collateral Agent and Loan Servicer, 

and 

EACH OF THE LENDERS PARTY HERETO 

DATED AS OF _____________
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2 

COLLATERAL AGENCY AND SERVICING AGREEMENT 

This COLLATERAL AGENCY AND SERVICING AGREEMENT (as amended,  
supplemented or otherwise modified from time to time, this “Agreement ”) is made as of 
_____________, by and among (i) EquityBuild Finance, LLC, a Florida limited liability 
Borrower (in its individual capacity, “EBF”, and in its capacity as collateral agent for the 
Lenders (as defined below), and in its capacity as loan servicer for the Lenders, the 
“Collateral Agent” or the “Servicer”), and (ii) each of the Lenders party hereto (together 
with their respective successors and assigns as beneficiaries of the Note (as defined 
below), the “Lenders”), and is acknowledged, consented and agreed to by EquityBuild, 
Inc.  (the “Borrower”). 

RECITALS 

A.  Reference is made to that certain Note, dated _____________ (as the same from 
time to time hereafter may be amended, restated, supplemented or otherwise modified, 
the “Note”) by the Borrower in favor of the Lenders, pursuant to which, subject to the 
terms and conditions set forth therein, the Lenders shall make individual investment loans 
(each an “Investment”) to the Borrower as a collective secured loan (the “Loan”). 

B. The Lenders have agreed to make the Loan to the Borrower, but only upon the 
condition, among others, that the Borrower grant to the Collateral Agent, for the benefit 
of the Lenders, as security for the Borrower’s obligations to the Lenders and the 
Collateral Agent under or in respect of the Note and the Mortgage (as defined below), a 
perfected lien on, and security interest in, the Collateral (as defined below). 

C.  The Lenders desire that EBF act as the collateral agent for and on behalf of all of 
the Lenders regarding the Collateral, all as more fully provided herein; and the Collateral 
Agent and the Lenders have entered into this Agreement to, among other things, further 
define the rights, duties, authority and responsibilities of the Collateral Agent and the 
relationship among the Lenders regarding their pari passu interests in the Collateral. 

D.  The Lenders also desire to retain EBF as the loan servicer to act as their agent to 
employ commercially reasonable and prudent practices to collect all scheduled payments 
on the Loan, and to protect to the best of the Servicer’s ability, the security for the Loan. 

AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing premises and for other 
good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, EBF and the Lenders agree as follows: 
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3 

1. DEFINED TERMS.

As used in this Agreement, and unless the context requires a different meaning, the
following terms have the respective meanings indicated below, all such definitions to be 
equally applicable to the singular and plural forms of the terms defined. 

Actionable Default – means the existence and continuance of any Event of Default 
(as defined in the Note) beyond any grace period in respect thereof provided in the Note 
or the acceleration of the maturity of the Note. 

Affiliate – means, with respect to any specified Person, any other Person that 
directly or indirectly, through one or more intermediaries, has control of, is controlled by, 
or is under common control with, such specified Person.  For these purposes, “control” 
means the possession, directly or indirectly, of the power to direct or cause the direction 
of the management of any Person, whether through the ownership of voting securities, by 
contract or otherwise. 

Agent Professionals – means attorneys, legal counsel, accountants, appraisers, 
business valuation experts, environmental engineers, turnaround consultants, or other 
professionals or experts at any time retained by EBF in the discharge of its duties 
hereunder or under any of the Collateral Documents. 

Agent-Related Persons – means EBF, in its capacity as Collateral Agent or Servicer, 
and any successor collateral agent or loan servicer, and any co-agents or separate agents 
appointed pursuant to Section 5, together with their respective Affiliates, and the officers, 
directors, employees, representatives, agents and Agent Professionals of such Persons 
and Affiliates.  

Agreement – has the meaning specified for such term in the Preamble hereto. 

Business Day – means a day (i) other than Saturday or Sunday and (ii) on which 
commercial banks are open for business in New York, New York. 

Collateral – has the meaning specified for such term in Mortgage. 

Collateral Agent – has the meaning specified for such term in the Preamble hereto. 

Collateral Documents – means the Mortgage and any other document now or 
hereafter evidencing a security interest, lien or other encumbrance granted to secure the 
obligations payable under the Note or any guarantee thereof.   

Enforcement Notice – means a written notice given by the Required Lenders to the 
Collateral Agent stating that an Actionable Default exists. 

EBF– has the meaning specified for such term in the Preamble hereto. 

Lenders – has the meaning specified for such term in the Preamble hereto. 

DocuSign Envelope ID: 5D2CB7A9-62BD-4767-AFF6-AF6929AC1C50

Ex. 2-6, p. 465

Case: 1:18-cv-05587 Document #: 1217-2 Filed: 03/14/22 Page 561 of 614 PageID #:64759
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Liens – means any pledges, liens, claims, encumbrances or security interests. 

Mortgage – has the meaning specified for such term in Note. 

Obligations – means and includes all present and future indebtedness, obligations 
and liabilities of every kind and nature of the Borrower from time to time owed to any 
Lender under the Note arising from, evidenced by or relating to the Note or the Mortgage. 

Note – has the meaning specified for such term in Recital A hereto. 

Person – means any individual, partnership, corporation, limited liability Borrower, 
unincorporated organization or association, trust or other entity. 

Required Lenders – means the Lenders acting by a majority of principal advanced 
by the Lenders under the Note. 

Servicer – has the meaning specified in the Preamble hereto. 

Total Investments – means, with respect to Investments that remain outstanding in 
whole or in part, the total original amount of Investments a Lender has loaned to the 
Borrower; provided that for purposes of Section 10(e) hereof, such amounts shall be 
rounded down to the nearest whole $25,000 increment. By way of example only, if actual 
Total Investments equaled $176,000, for purposes of Section 10(e), such Total 
Investments would equal $175,000. 

2. APPOINTMENTS; IRREVOCABLE DELEGATION OF AUTHORITY.

(a) Appointment as Collateral Agent and Loan Servicer.

The Lenders hereby appoint and designate EBF as collateral agent on their behalf
hereunder and under the Mortgage.  The Lenders hereby also appoint and designate EBF 
as the loan servicer with respect to the Loan.  EBF hereby accepts such appointments on 
the terms and conditions set forth herein and acknowledges that it holds the Collateral 
and acts under the Mortgage as agent for and on behalf of the Lenders.  The Lenders 
hereby authorize and direct the Collateral Agent to (a) enter into the Mortgage and the 
Note for and on behalf of and for the benefit of the Lenders in accordance with the terms 
hereof and thereof, (b) exercise such rights and powers under this Agreement, the Note or 
the Mortgage as the case may be, as are specifically granted or delegated to the Collateral 
Agent by the terms hereof and thereof, together with such other rights and powers as are 
reasonably incidental thereto or as are customarily and typically exercised by agents 
performing duties similar to the duties of the Collateral Agent hereunder and under the 
Collateral Documents, subject, however, to any express limitations set forth herein or in 
the Mortgage, and (c) perform the obligations of the Collateral Agent thereunder.  The 
Lenders hereby agree to be bound by the provisions of the Mortgage and the Note.  The 
duties of the Collateral Agent and the Servicer shall be deemed ministerial and 
administrative in nature, and neither the Collateral Agent nor the Servicer shall have, by 
reason of this Agreement or either of the Mortgage or the Note, a fiduciary relationship 
with any Lender and/or any Affiliate thereof. 
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(b) Irrevocable Delegation of Authority. 

Each Lender does hereby irrevocably delegate to the Collateral Agent all of each 
such Lender’s rights and powers under the Note and the Mortgage and agrees for the 
benefit of the Collateral Agent and the other Lenders not to exercise any right or power of 
such Lender under the Note or the Mortgage. 

3. LIMITATIONS ON DUTIES AND ACTIONS OF COLLATERAL AGENT AND
THE SERVICER.

Neither the Collateral Agent nor the Servicer shall have any duties or responsibilities
except those expressly set forth in this Agreement and the Mortgage.  Neither the 
Collateral Agent nor the Servicer shall be liable for any action taken or omitted by it, or 
any action suffered by it to be taken or omitted, excepting only its own gross negligence 
or willful misconduct, as finally determined by a court of competent jurisdiction.  IN 
THE ABSENCE OF WRITTEN INSTRUCTIONS FROM THE REQUIRED LENDERS, 
NEITHER THE COLLATERAL AGENT NOR THE SERVICER SHALL FORECLOSE 
UPON ANY LIEN WITH RESPECT TO ANY OF THE COLLATERAL OR TAKE 
ANY OTHER ACTION WITH RESPECT TO THE COLLATERAL OR ANY PART 
THEREOF. 

4. RECOURSE THROUGH COLLATERAL AGENT; SHARING OF
COLLATERAL.

(a) Recourse Through Collateral Agent.

Each of the Lenders acknowledges and agrees that (i) it shall only have recourse to
the Collateral through the Collateral Agent and that it shall have no independent recourse 
to the Collateral and (ii) the Collateral Agent shall have no obligation to, and shall not, 
take any action hereunder or under the Mortgage except upon written instructions from 
the Required Lenders in accordance with Section 6(a). 

(b) Sharing of Collateral. 

No Lender shall contest the validity, perfection, priority or enforceability of, or seek 
to avoid, any Lien securing any Obligation, and each party hereby agrees to cooperate, at 
no cost to the Collateral Agent, in the defense of any action contesting the validity, 
perfection, priority or enforceability of any such Lien.  No Lender shall have the right to 
obtain any of the Collateral or the benefit of any Lien on any property of the Borrower 
solely in respect of Obligations owing to such Lender or any group of Lenders comprised 
of less than all the Lenders. 

5. CO-AGENTS; COLLATERAL AGENT’S AND SERVICER’S USE OF
PROFESSIONALS.

(a) Co-Agents.

Each of the Collateral Agent and the Servicer shall have power to appoint one or
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more Persons to act as a co-agent or co-agents, jointly with the Collateral Agent and/or 
the Servicer, or to act as a separate agent or separate agents, with respect to all or any part 
of the Collateral or to enforce the Lender’s rights under the Note, and to vest in such 
Person or Persons, in such capacity, such rights, powers, duties and obligations of the 
Collateral Agent and/or the Servicer, with the consent of the Required Lenders (such 
consent not to be unreasonably withheld or delayed), in any case only as may be 
necessary or desirable for the purpose of meeting any legal requirements of any 
jurisdiction in which any part of the Collateral may at the time be located.  Absent any 
specific agreement to the contrary, any co-agent or co-agents or separate agent or 
separate agents so appointed shall, to the extent applicable, have the rights, powers, 
obligations and duties of the Collateral Agent and/or the Servicer hereunder.  Neither the 
Collateral Agent nor the Servicer shall be responsible for the negligence, default or 
misconduct of any such co-agent or separate agent selected by it with reasonable care nor 
for any fees or expenses of such co-agent or separate agent. 

(b) Agent Professionals. 

The Collateral Agent and the Servicer may employ one or more Agent Professionals 
to advise or assist it from time to time, but shall not be responsible for the negligence, 
default or misconduct of any such Agent Professionals selected by it with reasonable care. 
The Collateral Agent and the Servicer shall be entitled to rely on the advice and 
statements of Agent Professionals so selected.  The Borrower shall pay reasonable 
remuneration for all services performed by Agent Professionals for the Collateral Agent 
and the Servicer in the discharge of its duties hereunder and under the Collateral 
Documents in accordance with Section 11(b) hereof. 

6. INSTRUCTIONS FROM LENDERS; ENFORCEMENT NOTICE.

(a) Instructions from Lenders. 

Unless otherwise excused as provided herein, both the Collateral Agent and the 
Servicer shall act on all written instructions received from the Required Lenders, with 
respect to any action to be taken or not to be taken in connection with this Agreement, the 
Mortgage or the Note, including, without limitation, actions to be taken in connection 
with an insolvency proceeding in respect of the Borrower; provided, however, that the 
Collateral Agent shall act only on written instructions from all Lenders with respect to the 
amendment or termination of the Mortgage, or, except as provided in the Mortgage, any 
Lien on property of the Borrower granted under the Mortgage.  If either the Collateral 
Agent or the Servicer shall request instructions from the Lenders with respect to taking 
any particular action in connection with this Agreement, the Mortgage, the Note or any 
such Lien, the Collateral Agent and the Servicer shall be entitled to refrain from taking 
such particular action unless and until it shall have received written instructions from the 
Required Lenders (in which event it shall be required to act in accordance with such 
written instructions unless otherwise excused as provided herein), and neither the 
Collateral Agent nor the Servicer shall incur any liability to any Person for so refraining. 
Without limiting the foregoing, no Lender shall have any right of action whatsoever 
against the Collateral Agent or the Servicer as a result of the Collateral Agent or the 
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Servicer taking or not taking any action hereunder or pursuant to or in accordance with 
the written instructions of such Required Lenders, except for the Collateral Agent’s or the 
Servicer’s own gross negligence or willful misconduct in connection with any action 
taken or not taken by it, as finally determined by a court of competent jurisdiction. 
Notwithstanding anything to the contrary contained in this Agreement or any of the 
Collateral Documents, (i) the failure of the Collateral Agent or the Servicer to take any 
action shall not constitute gross negligence or willful misconduct by the Collateral Agent 
or the Servicer hereunder (A) following a request by the Collateral Agent or the Servicer 
for the Required Lenders’ consent to such action and the failure of the Required Lenders 
to respond to such request or (B) in the absence of written instructions from the Required 
Lenders and (ii) neither the Collateral Agent nor the Servicer shall be required to take any 
action that is, in its opinion (which may be, but is not required to be, based on the advice 
of legal counsel), contrary to applicable law or the Note or the Mortgage or that would, in 
its reasonable opinion, subject it or any Agent-Related Persons to liability or that would 
require it to expend or risk its own funds. 

(b) Enforcement Notices. 

The Collateral Agent shall, as soon as practicable but in any event, if applicable, 
within ten (10) Business Days following receipt thereof, furnish to each of the Lenders: 

(i) a copy of each Enforcement Notice received by the Collateral Agent; 

(ii) a copy of each certificate or other written notice received by the Collateral 
Agent rescinding or withdrawing an Enforcement Notice; 

(iii) a copy of any written notice or other written communication given or 
received by the Collateral Agent under the Note or the Mortgage; and 

(iv) such other written notices required by the terms of this Agreement to be 
furnished by or to the Collateral Agent. 

Any Enforcement Notice shall be deemed to have been given when actually received 
by the Collateral Agent and to have been rescinded or withdrawn when the Collateral 
Agent has actually received from the notifying party a written notice rescinding or 
withdrawing such Enforcement Notice.  Any Enforcement Notice shall be deemed to be 
outstanding and in effect at all times after such notice has been given until such time, if 
any, as such notice has been rescinded or withdrawn. 

7. NO RESPONSIBILITY OF COLLATERAL AGENT OR SERVICER FOR 
CERTAIN MATTERS.

Neither the Collateral Agent nor the Servicer shall be responsible in any manner
whatsoever for the correctness of any recitals, statements, information, representations or 
warranties contained herein or in the Mortgage except for those made by it herein. 
Neither the Collateral Agent nor the Servicer makes any representation or warranty as to, 
and is not responsible in any way for: (i) the description, value, location, existence, or 
condition of any Collateral; (ii) the financial condition of the Borrower or the title of the 
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Borrower to any of the Collateral; (iii) the sufficiency of the security afforded by this 
Agreement, the Note or the Mortgage or whether registration in respect thereof has been 
properly effected or maintained; (iv) the validity, genuineness, correctness, perfection, or 
priority of any Lien with respect to the Collateral; (v) other than in respect of itself as to 
the Collateral Agent’s and the Servicer’s representations in Section 15(p) hereof, the 
validity, proper execution, enforceability, legality, or sufficiency of this Agreement, the 
Note, the Mortgage or any instrument deposited with the Collateral Agent or the Servicer; 
(vi) the identity, authority or right of any Lender executing any document; or (vii) the 
filing or renewal of any registration of the Mortgage or any public filing required under 
applicable law to perfect any of the Collateral Agent’s Liens, for the benefit of the 
Lenders, in any of the Collateral.  Neither the Collateral Agent nor the Servicer shall be 
required to ascertain or inquire as to the performance by the Borrower of any of its 
covenants or obligations hereunder or under the Mortgage or the Note.  In no event shall 
either the Collateral Agent or the Servicer be responsible or liable for special, indirect, or 
consequential loss or damage of any kind whatsoever (including, but not limited to, loss 
of profit) irrespective of whether the Collateral Agent or the Servicer has been advised of 
the likelihood of such loss or damage and regardless of the form of action. 

8. LIMITED DUTIES OF COLLATERAL AGENT REGARDING
COLLATERAL; FURTHER ACTS WITH RESPECT TO COLLATERAL.

(a)  The Collateral Agent shall not be responsible for insuring any of the Collateral 
or for the payment of taxes, charges, fines, levies, assessments or for ensuring or 
protecting the validity, genuineness, correctness, perfection, or priority of any Lien upon 
any of the Collateral, and shall be indemnified therefor as provided in Section 12.  
Furthermore, the Collateral Agent shall not be responsible for the maintenance or 
safeguarding of any Collateral, except as provided in the immediately following sentence 
when the Collateral Agent has actual possession of any Collateral.  The Collateral Agent 
shall not have any duty to any of the Lenders with respect to any Collateral, including, 
without limitation, any Collateral in its possession or control or in the possession or 
control of any agent or nominee of the Collateral Agent selected by it with reasonable 
care, or any income therefrom or for the preservation of rights against prior parties or any 
other rights pertaining to the Collateral, except as stated in the next succeeding paragraph. 

(b)  Beyond the exercise of reasonable care in the custody thereof and the duty to 
account for monies actually received by it, the Collateral Agent shall have no duty as to 
any Collateral in its possession or control or in the possession or control of any agent or 
bailee or any income thereon or as to preservation of rights against prior parties or any 
other rights pertaining thereto and the Collateral Agent shall not be responsible for filing 
any financing or continuation statements or recording any documents or instruments in 
any public office at any time or times or otherwise perfecting or maintaining the 
perfection of any security interest in the Collateral.  The Collateral Agent shall be 
deemed to have exercised reasonable care in the custody of the Collateral in its 
possession if the Collateral is accorded treatment substantially equal to that which it 
accords its own property and shall not be liable or responsible for any loss or diminution 
in the value of any of the Collateral, by reason of the act or omission of any carrier, 
forwarding agency or other agent or bailee selected by the Collateral Agent with 
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reasonable care.  The Collateral Agent shall not be responsible for the existence, 
genuineness or value of any of the Collateral or for the validity, perfection, priority or 
enforceability of the Liens in any of the Collateral, whether impaired by operation of law 
or by reason of any action or omission to act on its part hereunder, except to the extent 
such action or omission constitutes gross negligence, bad faith or willful misconduct on 
the part of the Collateral Agent, or for the validity or sufficiency of the Collateral or any 
agreement or assignment contained therein, for the validity of the title of the Borrower to 
the Collateral, for insuring the Collateral or for the payment of taxes, charges, 
assessments or Liens upon the Collateral or otherwise as to the maintenance of the 
Collateral. 

9. DUTIES AS LOAN SERVICER.

(a) Specific Loan Services/Functions. 

In its capacity as the Servicer, EBF shall: (a) issue payment coupons or monthly 
statements to the Borrower directing Loan repayment to the Lenders or the Servicer; 
(b) issue payoff demands, beneficiary statements and mortgage ratings; (c) demand, 
receive and collect all Loan payments, deposit them by the next business day into the 
Servicer’s trust account and/or facilitate having them paid directly to Lender, in each case 
within 25 days of the date due; (d) issue annual Form 1099 income tax statements to the 
Borrower and Lenders; (e) answer Borrower inquiries, demands and requests; (f) grant 
appropriate payment deferrals, but not of the maturity of the Loan unless approved by the 
Required Lenders; (g) monitor the continued effectiveness and claims on any property 
insurance listed in the Loan escrow instructions; (h) request and receive notices of default 
on senior liens; (i) receive notices of property tax delinquencies, should a tax service be 
ordered through escrow or subsequently; and (j) execute and deliver on Lenders’ behalf 
and in Lenders’ name any documents necessary or convenient for the purpose of 
maintaining or enforcing the Loan. 

(b) Protective Advances. 

Upon request of the Servicer, Lenders shall make such advances as approved by the 
Required Lenders to be necessary and prudent to protect and to collect Lenders’ interest 
in the Loan.  If any Lender fails to make advances approved by the Required Lenders, the 
other Lenders are authorized to advance the amount the non-paying Lender failed to 
advance and to receive payment in full with interest at 10% per annum before any further 
payments are made to the non-paying Lender and, the non-defaulting Lenders shall also 
have the option, exercisable within 30 days after Lender’s failure to pay, to purchase such 
Lender’s interest in the Loan for the outstanding principal balance and any accrued 
interest, fees and costs owed to the defaulting Lender, payable within 15 days after the 
election to purchase is made.  The Servicer, in its absolute discretion, may advance its 
own funds to protect the security of the Loan, including advances to cure senior liens, 
property insurance, foreclosure expenses, repair, advertising, litigation expenses and 
similar items, but not Loan payments.  The Servicer shall be reimbursed such advances, 
with interest at the interest rate then payable with respect to the Loan, from the next Loan 
payment, or within 10 days after a written request to Lenders.  To secure the Servicer’s 
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advances, Lenders hereby irrevocably assign to the Servicer, to the extent of advances 
owed to the Servicer, the first Loan payments received after an advance is made.  A 
defaulting or non-paying Lender will be liable to the remaining Lenders for all damages 
incurred as result of his/her/their failure to act or failure to advance funds including, but 
not limited to, actual attorneys’ fees, court costs and fees, or any damages related to loss 
of the security for the Loan. 

(c) Loan Documents. 

To the extent not maintained by the Collateral Agent, the Servicer shall retain 
custody as agent for Lenders of the original Note and Mortgage. 

(d) Real Estate Owned. 

The Servicer is also Lenders’ agent (in conjunction with the Collateral Agent) to 
liquidate any real estate acquired by Lenders in foreclosure of the property securing the 
Loan (the “Property”).  During the foreclosure process, the Servicer’s servicing fee shall 
continue as set forth in Section 12 herein.  Additionally, at the option of Lenders and by 
separate fee agreement to be signed by the parties, the Servicer shall: (i) arrange 
appropriate property insurance; (ii) manage the Property, including arranging 
maintenance and construction, tenant relations, repair and security; (iii) arrange for the 
valuation and resale of the Property, including hiring a Realtor® or broker to list, show 
and sell the Property; and (iv) accept reasonable offers on the Property, at the price and 
terms approved by the Required Lenders and execute all necessary and appropriate 
documentation to carry out the sale.   

(e) Servicing Fees. 

The Servicer's fee to each Lender to service any Loan shall be up to 6% interest per 
annum on the Investment made by such Lender in the Loan, as such amount may adjust 
from time to time upon making an Investment in the Loan (or upon making 
Investments in any other Loan) in accordance with this Section 9(e).  The Servicer’s fee 
to a Lender in respect of its Investment is calculated as follows: 

(ii) 3.5% interest per annum on the Investment if either: (a) the original Investment 
in the Loan equals or exceeds $360,000; or (b) the original amount of 
the Total Investments equals or exceed $1,010,000; or 

(iii) For so long as clause (i) is not applicable, 4.5% interest per annum on the 
Investment if either: (a) the original Investment in the Loan equals or exceeds 
$210,000; or (b) the original amount of the Total Investments equals or 
exceeds $510,000; or 

(iv) For so long as clauses (i) or (ii) are not applicable, 5.5% interest per annum  
on the Investment if either: (a) the original Investment in the Loan 
equals or exceeds $110,000 or (b)  the original amount of the Total 
Investments equals or exceeds $260,000; or 

(i) ____% interest per annum on the Investment for: ___________________________
on the investment of 4533 S Calumet ONLY; or 
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(iiv) For so long as clauses (i), (ii), (iii) or (iv) are not applicable, 6% interest per annum 

on the Investment in the Loan. 

The fee is deducted from the interest payment payable by the Borrower under the 
Note.  The Servicer shall be further compensated for work in respect of delinquent 
payments or other default by Borrower by assessing and receiving late charges, and by 
collecting an additional 2% of the principal amount of the Loan of any payments 
(whether interest or late fees) made to Lenders (or for their benefit) after the assessment 
of default interest on the Borrower under the Note that equal or exceed 2% interest per 
annum of the principal amount of the Loan.  Said additional amounts shall only be 
collected if default interest is, in fact, charged to the Borrower.  Lenders shall receive any 
benefit of the default interest rate and late fee payments in excess of the 2% interest per 
annum on the principal amount of the Loan collected by the Servicer. 

(f) Origination Fee. 

 On the Closing Statement of the Loan the Collateral Agent may charge the 
Borrower an origination fee (“Origination Fee”) of up to 5% of the principal amount of 
the Loan. 

10. RELIANCE ON WRITINGS.

Both the Collateral Agent and the Servicer shall be entitled and fully authorized to 
rely and act, and shall be fully protected in relying and acting, upon any writing, 
instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, facsimile, 
telex or other document believed by it to be genuine and correct and to have been signed 
or sent by or on behalf of the proper Person or Persons, and statements of the Borrower 
(including, without limitation, counsel to the Borrower) or the Lenders.  Neither the 
Collateral Agent nor the Servicer shall have any duty to verify or confirm the content of 
any writing, instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, 
facsimile, telex or other document. 
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11. RESIGNATION AND REMOVAL OF COLLATERAL AGENT AND/OR
SERVICER.

(a) Resignation or Removal. 

Both the Collateral Agent and the Servicer may at any time resign, effective upon 30 
days prior written notice (or such shorter period as may be agreed to by the Required 
Lenders and such party) to the Lenders and the Borrower, and either may be removed for 
or without cause at any time by the Required Lenders, effective upon 30 days’ notice.  In 
the event of any resignation or removal, the Required Lenders shall have the right to 
appoint a successor Collateral Agent and/or Servicer (which successor Collateral Agent 
and/or Servicer may be one of the Lenders or a financial institution that is engaged in the 
provision of agency services in syndicated commercial loan transactions or a trust 
Borrower that is engaged in the provision of trust services in secured private placement 
transactions), but, if the Required Lenders have not appointed a successor Collateral 
Agent and/or Servicer, as the case may be, within 30 days after the resigning Collateral 
Agent’s and/or Servicer’s giving of notice of resignation or its removal, the retiring 
Collateral Agent and/or Servicer, as the case may be, shall, at the expense of the 
Borrower, on behalf of the Lenders, subject to the above provision regarding the identity 
and nature of a permissible successor Collateral Agent and/or Servicer, either appoint a 
successor Collateral Agent and/or Servicer or apply to the appropriate court to make such 
appointment.  Upon the acceptance of any appointment as a Collateral Agent and/or 
Servicer, as the case may be, hereunder by a successor, to be evidenced by the successor 
Collateral Agent’s or Servicer’s, as the case may be, execution and delivery to the 
Borrower, the Lenders and the retiring Collateral Agent and/or Servicer, as the case may 
be, of a counterpart of this Agreement, such successor Collateral Agent and/or Servicer, 
as the case may be, shall thereupon succeed to and become vested with all the rights, 
powers, privileges, duties and obligations of the retiring Collateral Agent and/or Servicer, 
as the case may be, and the retiring Collateral Agent and/or Servicer, as the case may be, 
shall be discharged from any further duties and obligations as Collateral Agent and/or 
Servicer, as the case may be, as appropriate, under this Agreement, the Note and the 
Mortgage.  The payment and indemnity obligations of the Borrower provided for in 
Section 12 shall survive any such removal or resignation in favor of the retiring Collateral 
Agent and/or Servicer, as the case may be, in respect of any matter arising during or after 
its tenure as Collateral Agent and/or Servicer, as the case may be.  For the avoidance of 
doubt, removal hereunder of EBF as the Collateral Agent in no way constitutes a removal 
of EBF as the Servicer and vice versa. 

(b) Vesting. 

Upon the request of any successor Collateral Agent and/or Servicer, at the expense 
of the Borrower, the Lenders, the Borrower and the predecessor Collateral Agent and/or 
Servicer, as the case may be, shall promptly execute and deliver such instruments, 
conveyances, and assurances reflecting terms consistent with the terms hereof, the 
Mortgage and the Note for the purpose of more fully and certainly vesting and 
confirming in such successor Collateral Agent and/or Servicer, as the case may be, its 
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interest in, and Liens upon, the Collateral and all rights, powers, duties, and obligations 
of the predecessor Collateral Agent and/or Servicer, as the case may be, hereunder and 
under the Mortgage and the Note, and the predecessor Collateral Agent and/or Servicer, 
as the case may be, shall also promptly assign and deliver to the successor Collateral 
Agent and/or Servicer, as the case may be, any Collateral subject to the Liens of the 
Mortgage that may then be in its possession, as applicable. 

(c) Successors. 

Any entity into which a Collateral Agent or Servicer may be amalgamated or merged, 
or with which it may be consolidated, or any entity resulting from any amalgamation, 
merger or consolidation to which a Collateral Agent or Servicer shall be a party, as a 
whole or substantially as a whole, shall be the successor of such Collateral Agent or 
Servicer hereunder if legally bound hereby as such successor, without the necessity for 
execution or filing of any paper or any further act on the part of any of the parties hereto, 
anything to the contrary contained herein notwithstanding. 

12. FEES TO COLLATERAL AGENT; PAYMENTS; INDEMNITY.

(a) Fees.

In addition to any other fees owed to Servicer or Collateral Agent from either (i)
Borrower, and paid by Borrower to Servicer or Collateral Agent, or (ii) Lender, and paid 
by Borrower out of amounts otherwise due to Lender, the Lender shall pay to the 
Collateral Agent all fees required to be paid under the Fee Schedule attached hereto 
as Schedule I with respect to this Agreement at the times and in the amounts set forth 
therein.  Any amounts owed by Lender may, at Collateral Agent’s discretion, be paid by 
Borrower out of amounts otherwise payable from Borrower to Lender. 

(b) Payment by the Borrower. 

The Borrower agrees that it will pay all of the Collateral Agent’s and the Servicer’s 
fees, as applicable, including those owed by the Lender listed on Schedule I, which shall 
be paid by the Borrower on behalf of the Lender out of amounts otherwise due to the 
Borrower, for its respective services hereunder and will pay or reimburse the Collateral 
Agent and the Servicer upon its request for all of their respective expenses, disbursements 
and advances incurred or made in the administration of their respective duties hereunder 
and under the Note and the Mortgage, as applicable (including, without limitation, 
reasonable legal fees and expenses and the reasonable compensation of all Agent 
Professionals, Agent-Related Persons and other advisers, agents or experts employed or 
retained by the Collateral Agent or the Servicer pursuant to this Agreement).  In addition 
to and without limiting any other protection of the Collateral Agent and/or the Servicer 
hereunder or otherwise by law, the Borrower shall indemnify the Agent-Related Persons 
for any and all liabilities, obligations, losses, damages, penalties, actions, claims, 
demands, judgments, suits, costs, expenses or disbursements of any kind or nature 
whatsoever that may be suffered by, imposed on, incurred by or asserted against any 
Agent-Related Person, whether groundless or otherwise, howsoever arising from or out 
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of, or in any way related to the subject matter of, this Agreement, the Note, the Mortgage 
or any of the Collateral or the performance or enforcement of any of the terms of any 
thereof, including fees and expenses of special counsel; provided that the Borrower shall 
not be liable for any such payment to any Agent-Related Person to the extent the 
obligation to make such payment has been caused by such Agent-Related Person’s own 
gross negligence or willful misconduct, as finally determined by a court of competent 
jurisdiction.  All statements from the Collateral Agent, the Servicer or any other Person 
for obligations owing by the Borrower pursuant to the preceding sentence shall be sent to 
the Borrower.  Any amount due under this Section 12(b) and unpaid 10 Business Days 
after request for such payment will bear interest from the expiration of such 10 Business 
Days at a rate per annum equal to two percent (2%) above the rate of interest publicly 
announced by JPMorgan Chase Bank, N.A. from time to time in New York City as its 
prime rate, payable on demand.  If not timely paid by the Borrower, at the Collateral 
Agent’s or the Servicer’s election, all amounts so payable and the interest thereon will be 
payable out of any assets in the possession of the Collateral Agent and/or the Servicer 
and any other Collateral in priority to amounts owing to any and all other parties to this 
Agreement. 

(c) Survival. 

The obligations of the Borrower and the Lenders under this Section 12 shall survive 
the payment in full of all of the other Obligations, the resignation or removal of the 
Collateral Agent and/or the Servicer and the termination of this Agreement. 

13. COLLATERAL AGENT’S AND SERVICER’S FUNDS NOT AT RISK.

For purposes of clarity, no provision of this Agreement or the Mortgage, and no
request of any Lender or other Person shall require either the Collateral Agent or the 
Servicer to expend or risk any of its own funds, or to take any legal or other action under 
this Agreement, the Note or the Mortgage which might, in its reasonable judgment, 
involve any expense or any financial or other liability unless the Collateral Agent or the 
Servicer shall be furnished with indemnification acceptable to it, acting reasonably, 
including the advance of funds sufficient in the judgment of the Collateral Agent or the 
Servicer, as applicable, to satisfy such liability, costs and expenses. 

14. INDEPENDENT CREDIT DECISIONS.

Each Lender acknowledges that it has, independently and without reliance upon the
Collateral Agent, the Servicer or any other Lender and based upon such documents and 
information as it has deemed appropriate, made its own credit analysis and decision to 
enter into this Agreement.  Each Lender also acknowledges that it will, independently 
and without reliance upon any of the Collateral Agent, the Servicer or any other Lender 
and based upon such documents and information as it shall deem appropriate at the time, 
continue to make its own credit decisions in taking or not taking action under this 
Agreement. 

15. DETERMINATION OF LENDERS; SUBSEQUENT LENDERS BOUND.
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The Collateral Agent and the Servicer may deem and treat the payee of any 
promissory note or other evidence of indebtedness or obligation relating to any 
Obligation as the owner thereof for all purposes hereof unless and until (i) a written 
notice of the assignment or transfer thereof signed by such payee and (ii) a written 
acknowledgment agreeing to be bound by the terms hereof and such other documents 
required by Section 16(d), each signed by the assignee or transferee, and in form 
reasonably satisfactory to the Collateral Agent and/or the Servicer, shall have been filed 
with the Collateral Agent and/or the Servicer, as applicable.  Any request, authority or 
consent of any Person who at the time of making such request or giving such authority or 
consent is the holder of any such note or other evidence of indebtedness or obligation, 
shall be conclusive and binding on any subsequent holder, transferee or assignee of such 
note or other evidence of indebtedness or obligation and of any note or notes or other 
evidences of indebtedness or obligation issued in exchange therefor. 

16. MISCELLANEOUS.

(a) Notices.

All notices, requests and other communications shall have been duly given and shall
be effective (a) when delivered by hand, (b) when transmitted via telecopy or email (or 
other facsimile device) with receipt confirmed with respect to telecopy, (c) the Business 
Day next following the day on which the same has been delivered prepaid to a reputable 
national overnight air courier service, or (d) the third Business Day next following the 
day on which the same is sent by certified or registered mail, postage prepaid, in each 
case to the respective parties at the address, telecopy number or email address as 
provided in the immediately succeeding sentence; provided, however, that if any notice is 
delivered on a day other than a Business Day, or after 5:00 P.M. (Eastern time) on any 
Business Day, then such notice shall not be effective until the next Business Day.  For 
purposes hereof, the address of each party hereto and its facsimile number or email 
address (until written notice of a change thereof is delivered to the Collateral Agent, the 
Servicer, the Borrower and each Lender) shall be as set forth in Schedule II hereto, or at 
such other address as such party may specify by written notice to the other parties hereto. 
Notices to any Person that becomes a holder of Obligations after the date hereof shall be 
given to such address or facsimile number or email address of which such Person shall 
have given written notice to the Collateral Agent, the Servicer and the Borrower. 

(b) Amendments. 

No provision of this Agreement may be amended or waived except by a writing 
signed by the Required Lenders, the Collateral Agent and the 
Servicer; provided, however, that any amendment expanding the obligations or liabilities 
of the Borrower either hereunder or thereunder shall require the Borrower’s consent. 

(c) Conflicts with Collateral Documents and other Transaction Documents. 

The Collateral Agent, the Servicer and the Lenders agree that, if any provision of 
this Agreement is inconsistent with or contrary to any provisions in the Note or the 
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Mortgage, the provisions of this Agreement shall prevail as between and among the 
Collateral Agent, the Servicer and the Lenders. 

(d) Successors and Assigns. 

This Agreement shall be binding upon, and inure to the benefit of, the Collateral 
Agent, the Servicer and the Lenders and their respective successors and assigns.  If any 
Lender shall assign or transfer the Obligations owing to it, it shall promptly so notify the 
Collateral Agent and the Servicer in writing.  No Lender which assigns or transfers any 
Obligations owing to it shall assign or transfer its benefits under the Collateral 
Documents without obtaining from the assignee or transferee and delivering to the 
Collateral Agent, the Servicer and the Lenders a joinder agreement and an executed 
acknowledgment of the assignee or transferee agreeing to be bound by the terms hereof to 
the same extent as if it had been a Lender on the date hereof.  Each assignee or transferee 
of any Obligations shall take such Obligations subject to the provisions of this Agreement 
and to any request made, waiver or consent given or other action taken or authorized 
hereunder by each previous holder of such Obligations prior to the receipt by the 
Collateral Agent and the Servicer of written notice of such assignment or transfer; and, 
except as expressly otherwise provided in such notice, the Collateral Agent and/or the 
Servicer shall be entitled to assume conclusively that the assignee or transferee named in 
such notice shall thereafter be vested with all rights and powers as a Lender under this 
Agreement (and the Collateral Agent and the Servicer may conclusively assume that no 
Obligations have been subject to any assignment or transfer other than transfers of which 
the Collateral Agent and the Servicer have received such a notice).  Upon the written 
request of any Lender or the Borrower, the Collateral Agent and the Servicer will provide 
such Lender and the Borrower with copies of any written notices of transfer received 
pursuant hereto. 

(e) Continuing Effectiveness. 

This Agreement shall continue to be effective among the Collateral Agent, the 
Servicer and the Lenders even though a case or proceeding under any bankruptcy or 
insolvency law or any proceeding in the nature of a receivership, whether or not under 
any insolvency law, shall be instituted with respect to the Borrower or any portion of the 
property or assets of the Borrower, and all actions taken by the Collateral Agent with 
respect to the Collateral or by the Collateral Agent, the Servicer and the Lenders with 
regard to such proceeding shall be determined by the Required 
Lenders; provided, however, that nothing herein shall be interpreted to preclude any 
Lender from filing a proof of claim with respect to its Obligations or from casting its vote, 
or abstaining from voting, for or against confirmation of a plan of reorganization in a case 
of bankruptcy, insolvency or similar law in its sole discretion. 

(f) Further Assurances. 

Each party and the Borrower agrees to do such further acts and things and to execute 
and deliver such additional agreements, powers and instruments as necessary or as any 
Lender or the Collateral Agent or the Servicer may reasonably request to carry into effect 
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the terms, provisions and purposes of this Agreement or to better assure and confirm unto 
the Collateral Agent or the Servicer or any of the other Lenders their respective rights, 
powers and remedies hereunder. 

(g) Counterparts. 

This Agreement may be executed in any number of counterparts, all of which taken 
together shall constitute one and the same agreement, and any of the parties hereto may 
execute this Agreement by signing any such counterpart.  Delivery of an executed 
counterpart of a signature page to this Agreement by fax or pdf shall be effective as 
delivery of a manually executed counterpart of this Agreement. 

(h) Effectiveness. 

This Agreement shall become effective immediately upon execution hereof by the 
Collateral Agent, the Servicer, the Required Lenders and the Borrower, and shall 
continue in full force and effect until 91 days following the date upon which all 
Obligations are irrevocably paid and satisfied in full; provided that, if the Obligations due 
and owing to a Lender have been paid and satisfied in full, then such Lender shall be 
deemed released from this Agreement without any further action being necessary.  Any 
such released Lender shall give the Collateral Agent notice of such release but the failure 
to give such notice shall not affect such release. 

(i) Governing Law. 

THIS AGREEMENT SHALL BE CONSTRUED AND ENFORCED IN 
ACCORDANCE WITH, AND THE RIGHTS OF THE PARTIES SHALL BE 
GOVERNED BY, THE INTERNAL LAW OF THE STATE OF ILLINOIS, 
EXCLUDING CHOICE-OF-LAW PRINCIPLES OF THE LAW OF SUCH 
STATE THAT WOULD PERMIT THE APPLICATION OF THE LAWS OF A 
JURISDICTION OTHER THAN SUCH STATE. 

(j) Jurisdiction. 

(i) Each party hereto irrevocably submits to the non-exclusive jurisdiction of 
any Illinois state or federal court sitting in Cook County, Illinois, over any suit, action or 
proceeding arising out of or relating to this Agreement or any of the agreements, 
documents or instruments delivered in connection herewith or therewith.  To the fullest 
extent permitted by applicable law, the parties hereto irrevocably waive and agree not to 
assert, by way of motion, as a defense or otherwise, any claim that it is not subject to the 
jurisdiction of any such court, any objection that it may now or hereafter have to the 
laying of the venue of any such suit, action or proceeding brought in any such court and 
any claim that any such suit, action or proceeding brought in any such court has been 
brought in an inconvenient forum. 

(ii) Nothing in this Section 16(j) shall affect the right that the Collateral Agent, 
the Servicer or any of the Lenders to serve process in any manner permitted by law, or 
limit any right that any party hereto may have to bring proceedings against the Borrower 
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in the courts of any appropriate jurisdiction or to enforce in any lawful manner a 
judgment obtained in one jurisdiction in any other jurisdiction. 

(iii) THE PARTIES HERETO IRREVOCABLY WAIVE ALL RIGHT TO 
TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM 
(WHETHER BASED ON CONTRACT, TORT OR OTHERWISE) ARISING OUT OF 
OR RELATING TO THIS AGREEMENT OR ANY OTHER AGREEMENT, 
DOCUMENT OR INSTRUMENT DELIVERED IN CONNECTION HEREWITH OR 
THEREWITH OR THE ACTIONS OF THE LENDERS, THE COLLATERAL AGENT 
OR THE SERVICER IN THE NEGOTIATION, ADMINISTRATION, 
PERFORMANCE OR ENFORCEMENT HEREOF OR THEREOF. 

(k) Headings; Sections. 

Headings of Sections of this Agreement have been included herein for convenience 
only and should not be considered in interpreting this Agreement.  Unless stated 
otherwise in this Agreement, references in this Agreement to Sections are references to 
Sections of this Agreement. 

(l) No Implied Beneficiaries. 

Nothing in this Agreement (except Section 16(b)), expressed or implied, is intended 
or shall be construed to confer upon or give to any Person, other than the Lenders, the 
Collateral Agent and the Servicer, any right, remedy or claim under or by reason of this 
Agreement or any covenant, condition or stipulation herein contained. 

(m) Severability. 

If any provision of this Agreement shall be held or deemed to be, or shall in fact be, 
inoperative or unenforceable as applied in any particular case in any jurisdiction, or 
because it conflicts with any other provision or provisions hereof or with any constitution 
or statute or rule of public policy, or for any other reason, such circumstance shall not 
have the effect of rendering the provision in question inoperative or unenforceable in any 
other case or circumstance, or rendering any other provision herein contained invalid, 
inoperative or unenforceable to any extent whatsoever.  Upon the determination that any 
term or other provision of this Agreement is invalid, illegal or incapable of being 
enforced, the parties hereto shall negotiate in good faith to modify this Agreement so as 
to give effect to their original intention as closely as possible in an acceptable manner to 
the end that the transactions contemplated hereby are fulfilled to the maximum extent 
possible. 

(n) Obligations Individual. 

The obligations and representations and warranties of the Collateral Agent, the 
Servicer and each of the Lenders herein are made by each of them individually.  Nothing 
herein contained shall be construed as creating among the Lenders, or among the 
Collateral Agent, the Servicer and the Lenders, a partnership, joint venture or other joint 
association. 
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(o) No Obligation to Extend Credit. 

No provision of this Agreement shall be construed as obligating the Collateral Agent, 
the Servicer or any Lender to advance any monies or otherwise extend credit to the 
Borrower at any time. 
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(p) Representations of Parties. 

Each of the Lenders, the Collateral Agent and the Servicer, severally and not jointly, 
represents and warrants to the other parties hereto that such party has all requisite power 
and capacity to execute, deliver and perform this Agreement and that the execution, 
delivery and performance of this Agreement has been duly authorized by all necessary 
action on the part of such party and that this Agreement constitutes the legal, valid and 
binding obligation of such party, enforceable against such party in accordance with its 
terms except as such enforceability may be limited by (i) bankruptcy, insolvency, 
reorganization or similar laws affecting the enforcement of creditors’ rights generally and 
(ii) general principles of equity (regardless of whether such enforceability is considered 
in a proceeding in equity or law). 

(q) Limitation of Liability Due to Forces Beyond Collateral Agent’s or Servicer’s 
Control. 

In no event shall the Collateral Agent or the Servicer be responsible or liable for any 
failure or delay in the performance of its obligations hereunder arising out of or caused 
by, directly or indirectly, forces beyond its control, including, without limitation, strikes, 
work stoppages, accidents, acts of war or terrorism, civil or military disturbances, nuclear 
or natural catastrophes or acts of God, and interruptions, loss or malfunctions of utilities, 
communications or computer (software and hardware) services; it being understood that 
the Collateral Agent and the Servicer shall use reasonable efforts which are consistent 
with accepted practices in the banking industry to resume performance as soon as 
practicable under the circumstances.  

[Remainder of page intentionally left blank; next page is signature page.] 
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IN WITNESS WHEREOF, the Collateral Agent, the Servicer and the Lenders 
have executed or caused this Agreement to be duly executed and delivered by their 
respective officers thereunto duly authorized, all as of the date first above written. 

      COLLATERAL AGENT: 

  EQUITYBUILD FINANCE, LLC, as Collateral Agent on behalf 
of the Lenders listed below 

  By: 

Name:    

Title: Asset Manager

SERVICER: 

  EQUITYBUILD FINANCE, LLC, as Servicer 

  By: 

Name:     

Title: Asset Manager

[Signature Page to Collateral Agency and Servicing Agreement]

Elizabeth Kammerer

Elizabeth Kammerer
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 ACKNOWLEDGED, CONSENTED AND AGREED TO: 

    BORROWER: 

  EquityBuild, Inc. 

  By: ____________________________________ 

Name: 

Title: Closing Coordinator 

[Signature Page to Collateral Agency Agreement] 

Elizabeth Kammerer
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SCHEDULE I 

COLLATERAL AGENT FEE SCHEDULE 

Section 1:  Payouts 

All payouts paid by check.  

If Lender requests different method, fees are as follows: 

• Wire funds: $50 
• Overnight check: $50 
• Direct deposit: No fee 

Section 2:  Buyouts 

If Lender requests principal back prior to Loan’s maturity date (and request granted), 
Lender must pay an early liquidation fee equal to:  (i) 12% of the amount being returned 
if the request is made within one year of the date the Loan is funded (the “Origination 
Date”); and (ii) 10% of the amount being returned if the request is made between one and 
two years of the Origination Date. This fee is not intended to be a penalty but is an 
estimate, and indicative, of the actual cost and expenses EBF will incur in conjunction 
with such request.   

EBF reserves the right to extend the maturity date on any Loan at the request of the 
Borrower.  At that time, anyone who wishes to not participate in the extension may 
receive a return of their Investment and no fee will be charged in respect thereof .  
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SCHEDULE II 

ADDRESSES FOR NOTICES 

If to EquityBuild Finance, LLC, as either Collateral Agent or Servicer: 

     EquityBuild Finance, LLC 
[Address] 5068 West Plano Pkwy. #300 

     Plano, TX 75093 
Attention:  [Elizabeth Kammerer] 
Facsimile:  [___________] 
E-mail:  [elizabeth@equitybuildfinance.com] 

If to the Lenders: 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

If to the Borrower: 

     EquityBuild, Inc. 
[Address] 1083 N Collier Blvd. #132 

     Marco Island, FL 34145 
Attention:  [Elizabeth Kammerer] 
Facsimile:  [___________] 
E-mail:  [elizabeth@equitybuild.com] 
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  [The Above Space For Recorder's Use Only]   
 

MORTGAGE 
 

THIS MORTGAGE ("Security Instrument") is given on June 8th, 2016. The mortgagor is 
EquityBuild, Inc. ("Borrower"). 

 

This Security Instrument is given to The Persons Listed on Exhibit A to the Mortgage C/O 
EquityBuild Finance, LLC whose address is 5068 West Plano Pkwy. #300 Plano, TX 75093 
("Lender"). 

 

Borrower owes Lender the principal sum of One Mill ion Eight Hundred Twenty-Five Thousand 
and 00/100 Dollars (U.S. $1,825,000.00). This debt is evidenced by Borrower's note dated the same 
date as this Security Instrument (Mortgage), which provides for a final payment of the full debt, if not 
paid earlier, due and payable December 1st, 2017. This Security Instrument secures to Lender: 
(a) the repayment of the debt evidenced by the Note, with interest, and all renewals, extension and 
modifications; (b) the payment of all other sums, with interest advanced under paragraph 7 to protect 
the security of this Security Instrument; and (c) the performance of Borrower's covenants and 
agreements under this Security Instrument and the Note. For this purpose, Borrower does hereby 
mortgage, grant and convey to Lender the following described property located in COOK County, 
Illinois: 

 

 

PIN: 19-13-330-038-0000 
 
 
which has the address of 2832 W 63rd St., Chicago, IL 60629 ("Property Address"); 

 

TOGETHER WITH all the improvements now or hereafter erected on the property, and all 
easements, rights, appurtenances, rents, royalties, mineral, oil and gas rights and profits, water rights 
and stock and all fixtures now or hereafter a part of the property. All replacements and additions shall 
also be covered by this Security Instrument. All of the foregoing is referred to in this Security 
Instrument as the "Property." 
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BORROWER COVENANTS that Borrower is lawfully seized of the estate hereby conveyed 
and has the right to mortgage, grant and convey the Property and that the Property is 
unencumbered, except for encumbrances of record. Borrower warrants and will defend generally the 
title to the Property against all claims and demands, subject to any encumbrances of record. 

 

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-
uniform covenants with limited variations by jurisdiction to constitute a uniform security instrument 
covering real property. 

 

UNIFORM COVENANT. Borrower and Lender covenant and agree as follows: 
 

1. Payment of Principal and Interest; Prepayment and Late Charges. Borrower shall promptly 
pay when due the principal of and interest on the debt evidenced by the Note and any prepayment 
and late charges due under the Note. 

 

2. Hazard Insurance. Borrower shall keep the improvements now existing or hereafter erected 
on the Property insured against loss by fire, hazards included within the term "extended coverage" 
and any other hazards for which Lender requires insurance. This insurance shall be maintained in the 
amounts and for the periods that Lender requires. The insurance carrier providing the insurance shall 
be chosen by Borrower subject to Lender's approval which shall not be unreasonably withheld. 

 

All insurance policies and renewals shall be acceptable to Lender and shall include a standard 
mortgage clause. Lender shall have the right to hold the policies and renewals. If Lender requires, 
Borrower shall promptly give to Lender all receipts of paid premiums and renewal notices. In the 
event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may 
make proof of loss if not made promptly by Borrower. 

 

Unless Lender and Borrower otherwise agree in writing, insurance proceeds shall be applied 
to restoration and repair of the Property damaged, if the restoration or repair is economically feasible 
and Lender's security is not lessened. If the restoration or repair is not economically feasible or 
Lender's security would be lessened, the insurance proceeds shall be applied to the sums secured 
by this Security Instrument, whether or not then due, with any excess paid to Borrower. If Borrower 
abandons the Property, or does not answer within 30 days a notice from Lender that the insurance 
carrier has offered to settle a claim, then Lender may collect the insurance proceeds. Lender may 
use the proceeds to repair or restore the Property or to pay sums secured by this Security 
Instrument, whether or not then due. The 30-day period will begin when the notice is given. 

 

Unless Lender and Borrower otherwise agree in writing, any application of proceeds to 
principal shall not extend or postpone the due date of the monthly payments referred to in 
paragraphs 1 and 2 or change the amount of the payments. If under paragraph 19 the property is 
acquired by Lender, Borrower's rights to any insurance policies and proceeds resulting from damage 
to the Property prior to the acquisition shall pass to Lender to the extent of sums secured by this 
Security Instrument immediately prior to the acquisition. 

 

3. Preservation and Maintenance of Property; Leaseholds. Borrower shall not destroy, damage 
or substantially change the Property, allow the Property to deteriorate or commit waste. If this 
Security Instrument is on a leasehold, Borrower shall comply with the provisions of the lease, and if 
Borrower acquires fee title to the Property, the leasehold and fee title shall not merge unless Lender 
agrees to the merger in writing. 
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4. Protection of Lender's Rights in the Property; Mortgage Insurance. If Borrower fails to 
perform the covenants and agreements contained in this Security Instrument, or there is a legal 
proceeding that may significantly affect Lender's rights in the Property (such as a proceeding in 
bankruptcy, probate, for condemnation or to enforce laws or regulations), then Lender may do and 
pay for whatever is necessary to protect the value of the Property and Lender's rights in the Property. 
Lender's actions may include paying any sums secured by a lien which has priority over this Security 
Instrument, appearing in court, paying reasonable attorneys' fees, and entering on the Property to 
make repairs. Although Lender may take action under this paragraph 4, Lender does not have to do 
so. 

 

5. Successor and Assigns Bound; Joint and Several Liability; Co-signers. The covenants and 
agreements of this Security Interest shall bind and benefit the successors and assigns of Lender and 
Borrower, subject to the provisions of paragraph 9. Borrower's covenants and agreements shall be 
joint and several. Any Borrower who co-signs this Security Instrument but does not execute the Note: 
(a) is co-signing this Security Instrument only to mortgage, grant and convey the Borrower's interest 
in the Property under the terms of this Security Instrument; (b) is not personally obligated to pay the 
sums secured by this Security Instrument; and (c) agrees that Lender and any other Borrower may 
agree to extend, modify, forebear or make any accommodations with regard to the terms of this 
Security Instrument or the Note without the Borrower's consent. 

 

6. Notices. Any notice to Borrower provided for in this Security Instrument shall be given by 
delivering it or by mailing it by first class mail unless applicable law requires use of another method. 
The notice shall be directed to the Property Address or any other address Borrower designates by 
notice to Lender. Any notice to Lender shall be given by first class mail to Lender's address stated 
herein or any other address Lender designates by notice to Borrower. Any notice provided for in this 
Security Instrument shall be deemed to have been given to Borrower or Lender when given as 
provided in this paragraph. 

 

7. Governing Law; Severability. This Security Instrument shall be governed by federal law and 
the law of jurisdiction in which the Property is located. In the event that any provision or clause of this 
Security Instrument or Note conflicts with applicable law, such conflict shall not affect other provisions 
of this Security Instrument or the Note which can be given effect without the conflicting provision. To 
this end the provisions of this Security Instrument and the Note are declared to be severable. 

 

8. Borrower's Copy. Borrower shall be given one conformed copy of the Note and of this 
Security Instrument. 

 

9. Transfer of the Property or a beneficial Interest in Borrower. If all or any part of the Property 
or any interest in it is sold or transferred (or if a beneficial interest in Borrower is sold or transferred 
and Borrower is not a natural person) without Lender's prior written consent, Lender may, at its 
option, require immediate payment in full of all sums secured by this Security Instrument. However, 
this option shall not be exercised by Lender if exercise is prohibited by federal law as of the date of 
this Security Instrument. 

 

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice 
shall provide a period of not less than 30 days from the date the notice is delivered or mailed within 
which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay these 
sums prior to the expiration of this period, Lender may invoke any remedies permitted by this 
Security Instrument without further notice or demand on Borrower. 
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NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows: 
 

10. Release. Upon payment of all sums secured by this Security Instrument, Lender shall 
release this Security Instrument without charge to Borrower. Borrower shall pay any recordation 
costs. 

11. Assignment of Rents and Leases. As additional security for the payment of the 
Indebtedness, Mortgagor assigns and transfers to Mortgagee, pursuant to 1953 PA 210, as amended 
by 1966 PA 151 (MCLA 554.231 et seq., MSA 26.1137(1) et seq.), all the rents, profits, and income 
under all leases, occupancy agreements, or arrangements upon or affecting the Premises (including 
any extensions or amendments) now in existence or coming into existence during the period this 
Mortgage is in effect. This assignment shall run with the land and be good and valid as against 
Mortgagor and those claiming under or through Mortgagor. This assignment shall continue to be 
operative during foreclosure or any other proceedings to enforce this Mortgage. If a foreclosure sale 
results in a deficiency, this assignment shall stand as security during the redemption period for the 
payment of the deficiency. This assignment is given only as collateral security and shall not be 
construed as obligating Mortgagee to perform any of the covenants or undertakings required to be 
performed by Mortgagor in any leases. In the event of default in any of the terms or covenants of this 
Mortgage, Mortgagee shall be entitled to all of the rights and benefits of MCLA 554.231-.233, MSA 
26.1137(1)-(3), and 1966 PA 151, and Mortgagee shall be entitled to collect the rents and income 
from the Premises, to rent or lease the Premises on the terms that it may deem best, and to maintain 
proceedings to recover rents or possession of the Premises from any tenant or trespasser. 
Mortgagee shall be entitled to enter the Premises for the purpose of delivering notices or other 
communications to the tenants and occupants. Mortgagee shall have no liability to Mortgagor as a 
result of those acts. Mortgagee may deliver all of the notices and communications by ordinary first-
class U.S. mail. If Mortgagor obstructs Mortgagee in its efforts to collect the rents and income from 
the Premises or unreasonably refuses or neglects to assist Mortgagee in collecting the rent and 
income, Mortgagee shall be entitled to appoint a receiver for the Premises and the income, rents, and 
profits, with powers that the court making the appointment may confer. Mortgagor shall at no time 
collect advance rent in excess of one month under any lease pertaining to the Premises, and 
Mortgagee shall not be bound by any rent prepayment made or received in violation of this 
paragraph. Mortgagee shall not have any obligation to collect rent or to enforce any other obligations 
of any tenant or occupant of the Premises to Mortgagor. No action taken by Mortgagee under this 
paragraph shall cause Mortgagee to become a "mortgagee in possession."  

 

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in 
this Security Instrument and in any rider(s) executed by Borrower and recorded with it. 

 

Signed, sealed and delivered in the presence of: 
 

         BORROWER: EquityBuild, Inc. 
 
 
     

  (SEAL) 
Jerry Cohen, President 

 

 

 

 

 [Space Below This Line For Acknowledgement]   
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STATE OF FLORIDA, ___________________ County ss: 
 

I hereby certify that on this day, before me, an officer duly authorized in the state aforesaid 
and in the county aforesaid to take acknowledgements, personally appeared Jerry Cohen, to me 
known to be the person described in and who executed the foregoing instrument and acknowledged 
that he/she executed the same for the purpose therein expressed. 

 

WITNESS my hand and official seal in the county and state aforesaid this ____ day of 
____________, 20___. 

 

My Commission expires: 
 

{Seal} 
 

Notary Public 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

DocuSign Envelope ID: 5EFE9A0D-1F0C-4B8D-B18B-DDA65B0D9EE4

Ex. 2-6, p. 492

Case: 1:18-cv-05587 Document #: 1217-2 Filed: 03/14/22 Page 588 of 614 PageID #:64786



Ex. 2-6, p. 493

Case: 1:18-cv-05587 Document #: 1217-2 Filed: 03/14/22 Page 589 of 614 PageID #:64787



. 
25325308.8 

COLLATERAL AGENCY AND SERVICING AGREEMENT 

among 

EQUITYBUILD FINANCE, LLC, 

as Collateral Agent and Loan Servicer, 

and 

EACH OF THE LENDERS PARTY HERETO 

DATED AS OF _____________
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COLLATERAL AGENCY AND SERVICING AGREEMENT 

This COLLATERAL AGENCY AND SERVICING AGREEMENT (as amended,  
supplemented or otherwise modified from time to time, this “Agreement ”) is made as of 
_____________, by and among (i) EquityBuild Finance, LLC, a Florida limited liability 
Borrower (in its individual capacity, “EBF”, and in its capacity as collateral agent for the 
Lenders (as defined below), and in its capacity as loan servicer for the Lenders, the 
“Collateral Agent” or the “Servicer”), and (ii) each of the Lenders party hereto (together 
with their respective successors and assigns as beneficiaries of the Note (as defined 
below), the “Lenders”), and is acknowledged, consented and agreed to by EquityBuild, 
Inc.  (the “Borrower”). 

RECITALS 

A.  Reference is made to that certain Note, dated _____________ (as the same from 
time to time hereafter may be amended, restated, supplemented or otherwise modified, 
the “Note”) by the Borrower in favor of the Lenders, pursuant to which, subject to the 
terms and conditions set forth therein, the Lenders shall make individual investment loans 
(each an “Investment”) to the Borrower as a collective secured loan (the “Loan”). 

B. The Lenders have agreed to make the Loan to the Borrower, but only upon the 
condition, among others, that the Borrower grant to the Collateral Agent, for the benefit 
of the Lenders, as security for the Borrower’s obligations to the Lenders and the 
Collateral Agent under or in respect of the Note and the Mortgage (as defined below), a 
perfected lien on, and security interest in, the Collateral (as defined below). 

C.  The Lenders desire that EBF act as the collateral agent for and on behalf of all of 
the Lenders regarding the Collateral, all as more fully provided herein; and the Collateral 
Agent and the Lenders have entered into this Agreement to, among other things, further 
define the rights, duties, authority and responsibilities of the Collateral Agent and the 
relationship among the Lenders regarding their pari passu interests in the Collateral. 

D.  The Lenders also desire to retain EBF as the loan servicer to act as their agent to 
employ commercially reasonable and prudent practices to collect all scheduled payments 
on the Loan, and to protect to the best of the Servicer’s ability, the security for the Loan. 

AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing premises and for other 
good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, EBF and the Lenders agree as follows: 
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1. DEFINED TERMS.

As used in this Agreement, and unless the context requires a different meaning, the
following terms have the respective meanings indicated below, all such definitions to be 
equally applicable to the singular and plural forms of the terms defined. 

Actionable Default – means the existence and continuance of any Event of Default 
(as defined in the Note) beyond any grace period in respect thereof provided in the Note 
or the acceleration of the maturity of the Note. 

Affiliate – means, with respect to any specified Person, any other Person that 
directly or indirectly, through one or more intermediaries, has control of, is controlled by, 
or is under common control with, such specified Person.  For these purposes, “control” 
means the possession, directly or indirectly, of the power to direct or cause the direction 
of the management of any Person, whether through the ownership of voting securities, by 
contract or otherwise. 

Agent Professionals – means attorneys, legal counsel, accountants, appraisers, 
business valuation experts, environmental engineers, turnaround consultants, or other 
professionals or experts at any time retained by EBF in the discharge of its duties 
hereunder or under any of the Collateral Documents. 

Agent-Related Persons – means EBF, in its capacity as Collateral Agent or Servicer, 
and any successor collateral agent or loan servicer, and any co-agents or separate agents 
appointed pursuant to Section 5, together with their respective Affiliates, and the officers, 
directors, employees, representatives, agents and Agent Professionals of such Persons 
and Affiliates.  

Agreement – has the meaning specified for such term in the Preamble hereto. 

Business Day – means a day (i) other than Saturday or Sunday and (ii) on which 
commercial banks are open for business in New York, New York. 

Collateral – has the meaning specified for such term in Mortgage. 

Collateral Agent – has the meaning specified for such term in the Preamble hereto. 

Collateral Documents – means the Mortgage and any other document now or 
hereafter evidencing a security interest, lien or other encumbrance granted to secure the 
obligations payable under the Note or any guarantee thereof.   

Enforcement Notice – means a written notice given by the Required Lenders to the 
Collateral Agent stating that an Actionable Default exists. 

EBF– has the meaning specified for such term in the Preamble hereto. 

Lenders – has the meaning specified for such term in the Preamble hereto. 
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Liens – means any pledges, liens, claims, encumbrances or security interests. 

Mortgage – has the meaning specified for such term in Note. 

Obligations – means and includes all present and future indebtedness, obligations 
and liabilities of every kind and nature of the Borrower from time to time owed to any 
Lender under the Note arising from, evidenced by or relating to the Note or the Mortgage. 

Note – has the meaning specified for such term in Recital A hereto. 

Person – means any individual, partnership, corporation, limited liability Borrower, 
unincorporated organization or association, trust or other entity. 

Required Lenders – means the Lenders acting by a majority of principal advanced 
by the Lenders under the Note. 

Servicer – has the meaning specified in the Preamble hereto. 

Total Investments – means, with respect to Investments that remain outstanding in 
whole or in part, the total original amount of Investments a Lender has loaned to the 
Borrower; provided that for purposes of Section 10(e) hereof, such amounts shall be 
rounded down to the nearest whole $25,000 increment. By way of example only, if actual 
Total Investments equaled $176,000, for purposes of Section 10(e), such Total 
Investments would equal $175,000. 

2. APPOINTMENTS; IRREVOCABLE DELEGATION OF AUTHORITY.

(a) Appointment as Collateral Agent and Loan Servicer.

The Lenders hereby appoint and designate EBF as collateral agent on their behalf
hereunder and under the Mortgage.  The Lenders hereby also appoint and designate EBF 
as the loan servicer with respect to the Loan.  EBF hereby accepts such appointments on 
the terms and conditions set forth herein and acknowledges that it holds the Collateral 
and acts under the Mortgage as agent for and on behalf of the Lenders.  The Lenders 
hereby authorize and direct the Collateral Agent to (a) enter into the Mortgage and the 
Note for and on behalf of and for the benefit of the Lenders in accordance with the terms 
hereof and thereof, (b) exercise such rights and powers under this Agreement, the Note or 
the Mortgage as the case may be, as are specifically granted or delegated to the Collateral 
Agent by the terms hereof and thereof, together with such other rights and powers as are 
reasonably incidental thereto or as are customarily and typically exercised by agents 
performing duties similar to the duties of the Collateral Agent hereunder and under the 
Collateral Documents, subject, however, to any express limitations set forth herein or in 
the Mortgage, and (c) perform the obligations of the Collateral Agent thereunder.  The 
Lenders hereby agree to be bound by the provisions of the Mortgage and the Note.  The 
duties of the Collateral Agent and the Servicer shall be deemed ministerial and 
administrative in nature, and neither the Collateral Agent nor the Servicer shall have, by 
reason of this Agreement or either of the Mortgage or the Note, a fiduciary relationship 
with any Lender and/or any Affiliate thereof. 
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  (b) Irrevocable Delegation of Authority. 

Each Lender does hereby irrevocably delegate to the Collateral Agent all of each 
such Lender’s rights and powers under the Note and the Mortgage and agrees for the 
benefit of the Collateral Agent and the other Lenders not to exercise any right or power of 
such Lender under the Note or the Mortgage. 

3. LIMITATIONS ON DUTIES AND ACTIONS OF COLLATERAL AGENT AND 
THE SERVICER. 

Neither the Collateral Agent nor the Servicer shall have any duties or responsibilities 
except those expressly set forth in this Agreement and the Mortgage.  Neither the 
Collateral Agent nor the Servicer shall be liable for any action taken or omitted by it, or 
any action suffered by it to be taken or omitted, excepting only its own gross negligence 
or willful misconduct, as finally determined by a court of competent jurisdiction.  IN 
THE ABSENCE OF WRITTEN INSTRUCTIONS FROM THE REQUIRED LENDERS, 
NEITHER THE COLLATERAL AGENT NOR THE SERVICER SHALL FORECLOSE 
UPON ANY LIEN WITH RESPECT TO ANY OF THE COLLATERAL OR TAKE 
ANY OTHER ACTION WITH RESPECT TO THE COLLATERAL OR ANY PART 
THEREOF. 

4. RECOURSE THROUGH COLLATERAL AGENT; SHARING OF 
COLLATERAL. 

  (a) Recourse Through Collateral Agent. 

Each of the Lenders acknowledges and agrees that (i) it shall only have recourse to 
the Collateral through the Collateral Agent and that it shall have no independent recourse 
to the Collateral and (ii) the Collateral Agent shall have no obligation to, and shall not, 
take any action hereunder or under the Mortgage except upon written instructions from 
the Required Lenders in accordance with Section 6(a). 

  (b) Sharing of Collateral. 

No Lender shall contest the validity, perfection, priority or enforceability of, or seek 
to avoid, any Lien securing any Obligation, and each party hereby agrees to cooperate, at 
no cost to the Collateral Agent, in the defense of any action contesting the validity, 
perfection, priority or enforceability of any such Lien.  No Lender shall have the right to 
obtain any of the Collateral or the benefit of any Lien on any property of the Borrower 
solely in respect of Obligations owing to such Lender or any group of Lenders comprised 
of less than all the Lenders. 

5. CO-AGENTS; COLLATERAL AGENT’S AND SERVICER’S USE OF 
PROFESSIONALS. 

  (a) Co-Agents. 

Each of the Collateral Agent and the Servicer shall have power to appoint one or 
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more Persons to act as a co-agent or co-agents, jointly with the Collateral Agent and/or 
the Servicer, or to act as a separate agent or separate agents, with respect to all or any part 
of the Collateral or to enforce the Lender’s rights under the Note, and to vest in such 
Person or Persons, in such capacity, such rights, powers, duties and obligations of the 
Collateral Agent and/or the Servicer, with the consent of the Required Lenders (such 
consent not to be unreasonably withheld or delayed), in any case only as may be 
necessary or desirable for the purpose of meeting any legal requirements of any 
jurisdiction in which any part of the Collateral may at the time be located.  Absent any 
specific agreement to the contrary, any co-agent or co-agents or separate agent or 
separate agents so appointed shall, to the extent applicable, have the rights, powers, 
obligations and duties of the Collateral Agent and/or the Servicer hereunder.  Neither the 
Collateral Agent nor the Servicer shall be responsible for the negligence, default or 
misconduct of any such co-agent or separate agent selected by it with reasonable care nor 
for any fees or expenses of such co-agent or separate agent. 

(b) Agent Professionals. 

The Collateral Agent and the Servicer may employ one or more Agent Professionals 
to advise or assist it from time to time, but shall not be responsible for the negligence, 
default or misconduct of any such Agent Professionals selected by it with reasonable care. 
The Collateral Agent and the Servicer shall be entitled to rely on the advice and 
statements of Agent Professionals so selected.  The Borrower shall pay reasonable 
remuneration for all services performed by Agent Professionals for the Collateral Agent 
and the Servicer in the discharge of its duties hereunder and under the Collateral 
Documents in accordance with Section 11(b) hereof. 

6. INSTRUCTIONS FROM LENDERS; ENFORCEMENT NOTICE.

(a) Instructions from Lenders. 

Unless otherwise excused as provided herein, both the Collateral Agent and the 
Servicer shall act on all written instructions received from the Required Lenders, with 
respect to any action to be taken or not to be taken in connection with this Agreement, the 
Mortgage or the Note, including, without limitation, actions to be taken in connection 
with an insolvency proceeding in respect of the Borrower; provided, however, that the 
Collateral Agent shall act only on written instructions from all Lenders with respect to the 
amendment or termination of the Mortgage, or, except as provided in the Mortgage, any 
Lien on property of the Borrower granted under the Mortgage.  If either the Collateral 
Agent or the Servicer shall request instructions from the Lenders with respect to taking 
any particular action in connection with this Agreement, the Mortgage, the Note or any 
such Lien, the Collateral Agent and the Servicer shall be entitled to refrain from taking 
such particular action unless and until it shall have received written instructions from the 
Required Lenders (in which event it shall be required to act in accordance with such 
written instructions unless otherwise excused as provided herein), and neither the 
Collateral Agent nor the Servicer shall incur any liability to any Person for so refraining. 
Without limiting the foregoing, no Lender shall have any right of action whatsoever 
against the Collateral Agent or the Servicer as a result of the Collateral Agent or the 
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Servicer taking or not taking any action hereunder or pursuant to or in accordance with 
the written instructions of such Required Lenders, except for the Collateral Agent’s or the 
Servicer’s own gross negligence or willful misconduct in connection with any action 
taken or not taken by it, as finally determined by a court of competent jurisdiction. 
Notwithstanding anything to the contrary contained in this Agreement or any of the 
Collateral Documents, (i) the failure of the Collateral Agent or the Servicer to take any 
action shall not constitute gross negligence or willful misconduct by the Collateral Agent 
or the Servicer hereunder (A) following a request by the Collateral Agent or the Servicer 
for the Required Lenders’ consent to such action and the failure of the Required Lenders 
to respond to such request or (B) in the absence of written instructions from the Required 
Lenders and (ii) neither the Collateral Agent nor the Servicer shall be required to take any 
action that is, in its opinion (which may be, but is not required to be, based on the advice 
of legal counsel), contrary to applicable law or the Note or the Mortgage or that would, in 
its reasonable opinion, subject it or any Agent-Related Persons to liability or that would 
require it to expend or risk its own funds. 

(b) Enforcement Notices. 

The Collateral Agent shall, as soon as practicable but in any event, if applicable, 
within ten (10) Business Days following receipt thereof, furnish to each of the Lenders: 

(i) a copy of each Enforcement Notice received by the Collateral Agent; 

(ii) a copy of each certificate or other written notice received by the Collateral 
Agent rescinding or withdrawing an Enforcement Notice; 

(iii) a copy of any written notice or other written communication given or 
received by the Collateral Agent under the Note or the Mortgage; and 

(iv) such other written notices required by the terms of this Agreement to be 
furnished by or to the Collateral Agent. 

Any Enforcement Notice shall be deemed to have been given when actually received 
by the Collateral Agent and to have been rescinded or withdrawn when the Collateral 
Agent has actually received from the notifying party a written notice rescinding or 
withdrawing such Enforcement Notice.  Any Enforcement Notice shall be deemed to be 
outstanding and in effect at all times after such notice has been given until such time, if 
any, as such notice has been rescinded or withdrawn. 

7. NO RESPONSIBILITY OF COLLATERAL AGENT OR SERVICER FOR 
CERTAIN MATTERS.

Neither the Collateral Agent nor the Servicer shall be responsible in any manner
whatsoever for the correctness of any recitals, statements, information, representations or 
warranties contained herein or in the Mortgage except for those made by it herein. 
Neither the Collateral Agent nor the Servicer makes any representation or warranty as to, 
and is not responsible in any way for: (i) the description, value, location, existence, or 
condition of any Collateral; (ii) the financial condition of the Borrower or the title of the 
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Borrower to any of the Collateral; (iii) the sufficiency of the security afforded by this 
Agreement, the Note or the Mortgage or whether registration in respect thereof has been 
properly effected or maintained; (iv) the validity, genuineness, correctness, perfection, or 
priority of any Lien with respect to the Collateral; (v) other than in respect of itself as to 
the Collateral Agent’s and the Servicer’s representations in Section 15(p) hereof, the 
validity, proper execution, enforceability, legality, or sufficiency of this Agreement, the 
Note, the Mortgage or any instrument deposited with the Collateral Agent or the Servicer; 
(vi) the identity, authority or right of any Lender executing any document; or (vii) the 
filing or renewal of any registration of the Mortgage or any public filing required under 
applicable law to perfect any of the Collateral Agent’s Liens, for the benefit of the 
Lenders, in any of the Collateral.  Neither the Collateral Agent nor the Servicer shall be 
required to ascertain or inquire as to the performance by the Borrower of any of its 
covenants or obligations hereunder or under the Mortgage or the Note.  In no event shall 
either the Collateral Agent or the Servicer be responsible or liable for special, indirect, or 
consequential loss or damage of any kind whatsoever (including, but not limited to, loss 
of profit) irrespective of whether the Collateral Agent or the Servicer has been advised of 
the likelihood of such loss or damage and regardless of the form of action. 

8. LIMITED DUTIES OF COLLATERAL AGENT REGARDING 
COLLATERAL; FURTHER ACTS WITH RESPECT TO COLLATERAL. 

(a)  The Collateral Agent shall not be responsible for insuring any of the Collateral 
or for the payment of taxes, charges, fines, levies, assessments or for ensuring or 
protecting the validity, genuineness, correctness, perfection, or priority of any Lien upon 
any of the Collateral, and shall be indemnified therefor as provided in Section 12.  
Furthermore, the Collateral Agent shall not be responsible for the maintenance or 
safeguarding of any Collateral, except as provided in the immediately following sentence 
when the Collateral Agent has actual possession of any Collateral.  The Collateral Agent 
shall not have any duty to any of the Lenders with respect to any Collateral, including, 
without limitation, any Collateral in its possession or control or in the possession or 
control of any agent or nominee of the Collateral Agent selected by it with reasonable 
care, or any income therefrom or for the preservation of rights against prior parties or any 
other rights pertaining to the Collateral, except as stated in the next succeeding paragraph. 

(b)  Beyond the exercise of reasonable care in the custody thereof and the duty to 
account for monies actually received by it, the Collateral Agent shall have no duty as to 
any Collateral in its possession or control or in the possession or control of any agent or 
bailee or any income thereon or as to preservation of rights against prior parties or any 
other rights pertaining thereto and the Collateral Agent shall not be responsible for filing 
any financing or continuation statements or recording any documents or instruments in 
any public office at any time or times or otherwise perfecting or maintaining the 
perfection of any security interest in the Collateral.  The Collateral Agent shall be 
deemed to have exercised reasonable care in the custody of the Collateral in its 
possession if the Collateral is accorded treatment substantially equal to that which it 
accords its own property and shall not be liable or responsible for any loss or diminution 
in the value of any of the Collateral, by reason of the act or omission of any carrier, 
forwarding agency or other agent or bailee selected by the Collateral Agent with 
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reasonable care.  The Collateral Agent shall not be responsible for the existence, 
genuineness or value of any of the Collateral or for the validity, perfection, priority or 
enforceability of the Liens in any of the Collateral, whether impaired by operation of law 
or by reason of any action or omission to act on its part hereunder, except to the extent 
such action or omission constitutes gross negligence, bad faith or willful misconduct on 
the part of the Collateral Agent, or for the validity or sufficiency of the Collateral or any 
agreement or assignment contained therein, for the validity of the title of the Borrower to 
the Collateral, for insuring the Collateral or for the payment of taxes, charges, 
assessments or Liens upon the Collateral or otherwise as to the maintenance of the 
Collateral. 

9. DUTIES AS LOAN SERVICER.

(a) Specific Loan Services/Functions. 

In its capacity as the Servicer, EBF shall: (a) issue payment coupons or monthly 
statements to the Borrower directing Loan repayment to the Lenders or the Servicer; 
(b) issue payoff demands, beneficiary statements and mortgage ratings; (c) demand, 
receive and collect all Loan payments, deposit them by the next business day into the 
Servicer’s trust account and/or facilitate having them paid directly to Lender, in each case 
within 25 days of the date due; (d) issue annual Form 1099 income tax statements to the 
Borrower and Lenders; (e) answer Borrower inquiries, demands and requests; (f) grant 
appropriate payment deferrals, but not of the maturity of the Loan unless approved by the 
Required Lenders; (g) monitor the continued effectiveness and claims on any property 
insurance listed in the Loan escrow instructions; (h) request and receive notices of default 
on senior liens; (i) receive notices of property tax delinquencies, should a tax service be 
ordered through escrow or subsequently; and (j) execute and deliver on Lenders’ behalf 
and in Lenders’ name any documents necessary or convenient for the purpose of 
maintaining or enforcing the Loan. 

(b) Protective Advances. 

Upon request of the Servicer, Lenders shall make such advances as approved by the 
Required Lenders to be necessary and prudent to protect and to collect Lenders’ interest 
in the Loan.  If any Lender fails to make advances approved by the Required Lenders, the 
other Lenders are authorized to advance the amount the non-paying Lender failed to 
advance and to receive payment in full with interest at 10% per annum before any further 
payments are made to the non-paying Lender and, the non-defaulting Lenders shall also 
have the option, exercisable within 30 days after Lender’s failure to pay, to purchase such 
Lender’s interest in the Loan for the outstanding principal balance and any accrued 
interest, fees and costs owed to the defaulting Lender, payable within 15 days after the 
election to purchase is made.  The Servicer, in its absolute discretion, may advance its 
own funds to protect the security of the Loan, including advances to cure senior liens, 
property insurance, foreclosure expenses, repair, advertising, litigation expenses and 
similar items, but not Loan payments.  The Servicer shall be reimbursed such advances, 
with interest at the interest rate then payable with respect to the Loan, from the next Loan 
payment, or within 10 days after a written request to Lenders.  To secure the Servicer’s 
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advances, Lenders hereby irrevocably assign to the Servicer, to the extent of advances 
owed to the Servicer, the first Loan payments received after an advance is made.  A 
defaulting or non-paying Lender will be liable to the remaining Lenders for all damages 
incurred as result of his/her/their failure to act or failure to advance funds including, but 
not limited to, actual attorneys’ fees, court costs and fees, or any damages related to loss 
of the security for the Loan. 

(c) Loan Documents. 

To the extent not maintained by the Collateral Agent, the Servicer shall retain 
custody as agent for Lenders of the original Note and Mortgage. 

(d) Real Estate Owned. 

The Servicer is also Lenders’ agent (in conjunction with the Collateral Agent) to 
liquidate any real estate acquired by Lenders in foreclosure of the property securing the 
Loan (the “Property”).  During the foreclosure process, the Servicer’s servicing fee shall 
continue as set forth in Section 12 herein.  Additionally, at the option of Lenders and by 
separate fee agreement to be signed by the parties, the Servicer shall: (i) arrange 
appropriate property insurance; (ii) manage the Property, including arranging 
maintenance and construction, tenant relations, repair and security; (iii) arrange for the 
valuation and resale of the Property, including hiring a Realtor® or broker to list, show 
and sell the Property; and (iv) accept reasonable offers on the Property, at the price and 
terms approved by the Required Lenders and execute all necessary and appropriate 
documentation to carry out the sale.   

(e) Servicing Fees. 

The Servicer's fee to each Lender to service any Loan shall be up to 4% interest per 
annum on the Investment made by such Lender in the Loan, as such amount may adjust 
from time to time upon making an Investment in the Loan (or upon making 
Investments in any other Loan) in accordance with this Section 9(e).  The Servicer’s fee 
to a Lender in respect of its Investment is calculated as follows: 

(i) 1.5% interest per annum on the Investment if either: (a) the original Investment 
in the Loan equals or exceeds $360,000; or (b) the original amount of 
the Total Investments equals or exceed $1,010,000; or 

(ii) For so long as clause (i) is not applicable, 2.5% interest per annum on the 
Investment if either: (a) the original Investment in the Loan equals or exceeds 
$210,000; or (b) the original amount of the Total Investments equals or 
exceeds $510,000; or 

(iii) For so long as clauses (i) or (ii) are not applicable, 3.5% interest per annum  
on the Investment if either: (a) the original Investment in the Loan 
equals or exceeds $110,000 or (b)  the original amount of the Total 
Investments equals or exceeds $260,000; or 
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(iv) For so long as clauses (i), (ii) or (iii) are not applicable, 4% interest per annum 

on the Investment in the Loan. 

The fee is deducted from the interest payment payable by the Borrower under the 
Note.  The Servicer shall be further compensated for work in respect of delinquent 
payments or other default by Borrower by assessing and receiving late charges, and by 
collecting an additional 2% of the principal amount of the Loan of any payments 
(whether interest or late fees) made to Lenders (or for their benefit) after the assessment 
of default interest on the Borrower under the Note that equal or exceed 2% interest per 
annum of the principal amount of the Loan.  Said additional amounts shall only be 
collected if default interest is, in fact, charged to the Borrower.  Lenders shall receive any 
benefit of the default interest rate and late fee payments in excess of the 2% interest per 
annum on the principal amount of the Loan collected by the Servicer. 

(f) Origination Fee. 

 On the Closing Statement of the Loan the Collateral Agent may charge the 
Borrower an origination fee (“Origination Fee”) of up to 5% of the principal amount of 
the Loan. 

10. RELIANCE ON WRITINGS.

Both the Collateral Agent and the Servicer shall be entitled and fully authorized to 
rely and act, and shall be fully protected in relying and acting, upon any writing, 
instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, facsimile, 
telex or other document believed by it to be genuine and correct and to have been signed 
or sent by or on behalf of the proper Person or Persons, and statements of the Borrower 
(including, without limitation, counsel to the Borrower) or the Lenders.  Neither the 
Collateral Agent nor the Servicer shall have any duty to verify or confirm the content of 
any writing, instruction, resolution, notice, consent, certificate, affidavit, letter, telegram, 
facsimile, telex or other document. 
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11. RESIGNATION AND REMOVAL OF COLLATERAL AGENT AND/OR
SERVICER.

(a) Resignation or Removal. 

Both the Collateral Agent and the Servicer may at any time resign, effective upon 30 
days prior written notice (or such shorter period as may be agreed to by the Required 
Lenders and such party) to the Lenders and the Borrower, and either may be removed for 
or without cause at any time by the Required Lenders, effective upon 30 days’ notice.  In 
the event of any resignation or removal, the Required Lenders shall have the right to 
appoint a successor Collateral Agent and/or Servicer (which successor Collateral Agent 
and/or Servicer may be one of the Lenders or a financial institution that is engaged in the 
provision of agency services in syndicated commercial loan transactions or a trust 
Borrower that is engaged in the provision of trust services in secured private placement 
transactions), but, if the Required Lenders have not appointed a successor Collateral 
Agent and/or Servicer, as the case may be, within 30 days after the resigning Collateral 
Agent’s and/or Servicer’s giving of notice of resignation or its removal, the retiring 
Collateral Agent and/or Servicer, as the case may be, shall, at the expense of the 
Borrower, on behalf of the Lenders, subject to the above provision regarding the identity 
and nature of a permissible successor Collateral Agent and/or Servicer, either appoint a 
successor Collateral Agent and/or Servicer or apply to the appropriate court to make such 
appointment.  Upon the acceptance of any appointment as a Collateral Agent and/or 
Servicer, as the case may be, hereunder by a successor, to be evidenced by the successor 
Collateral Agent’s or Servicer’s, as the case may be, execution and delivery to the 
Borrower, the Lenders and the retiring Collateral Agent and/or Servicer, as the case may 
be, of a counterpart of this Agreement, such successor Collateral Agent and/or Servicer, 
as the case may be, shall thereupon succeed to and become vested with all the rights, 
powers, privileges, duties and obligations of the retiring Collateral Agent and/or Servicer, 
as the case may be, and the retiring Collateral Agent and/or Servicer, as the case may be, 
shall be discharged from any further duties and obligations as Collateral Agent and/or 
Servicer, as the case may be, as appropriate, under this Agreement, the Note and the 
Mortgage.  The payment and indemnity obligations of the Borrower provided for in 
Section 12 shall survive any such removal or resignation in favor of the retiring Collateral 
Agent and/or Servicer, as the case may be, in respect of any matter arising during or after 
its tenure as Collateral Agent and/or Servicer, as the case may be.  For the avoidance of 
doubt, removal hereunder of EBF as the Collateral Agent in no way constitutes a removal 
of EBF as the Servicer and vice versa. 

(b) Vesting. 

Upon the request of any successor Collateral Agent and/or Servicer, at the expense 
of the Borrower, the Lenders, the Borrower and the predecessor Collateral Agent and/or 
Servicer, as the case may be, shall promptly execute and deliver such instruments, 
conveyances, and assurances reflecting terms consistent with the terms hereof, the 
Mortgage and the Note for the purpose of more fully and certainly vesting and 
confirming in such successor Collateral Agent and/or Servicer, as the case may be, its 
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interest in, and Liens upon, the Collateral and all rights, powers, duties, and obligations 
of the predecessor Collateral Agent and/or Servicer, as the case may be, hereunder and 
under the Mortgage and the Note, and the predecessor Collateral Agent and/or Servicer, 
as the case may be, shall also promptly assign and deliver to the successor Collateral 
Agent and/or Servicer, as the case may be, any Collateral subject to the Liens of the 
Mortgage that may then be in its possession, as applicable. 

(c) Successors. 

Any entity into which a Collateral Agent or Servicer may be amalgamated or merged, 
or with which it may be consolidated, or any entity resulting from any amalgamation, 
merger or consolidation to which a Collateral Agent or Servicer shall be a party, as a 
whole or substantially as a whole, shall be the successor of such Collateral Agent or 
Servicer hereunder if legally bound hereby as such successor, without the necessity for 
execution or filing of any paper or any further act on the part of any of the parties hereto, 
anything to the contrary contained herein notwithstanding. 

12. FEES TO COLLATERAL AGENT; PAYMENTS; INDEMNITY.

(a) Fees.

In addition to any other fees owed to Servicer or Collateral Agent from either (i)
Borrower, and paid by Borrower to Servicer or Collateral Agent, or (ii) Lender, and paid 
by Borrower out of amounts otherwise due to Lender, the Lender shall pay to the 
Collateral Agent all fees required to be paid under the Fee Schedule attached hereto 
as Schedule I with respect to this Agreement at the times and in the amounts set forth 
therein.  Any amounts owed by Lender may, at Collateral Agent’s discretion, be paid by 
Borrower out of amounts otherwise payable from Borrower to Lender. 

(b) Payment by the Borrower. 

The Borrower agrees that it will pay all of the Collateral Agent’s and the Servicer’s 
fees, as applicable, including those owed by the Lender listed on Schedule I, which shall 
be paid by the Borrower on behalf of the Lender out of amounts otherwise due to the 
Borrower, for its respective services hereunder and will pay or reimburse the Collateral 
Agent and the Servicer upon its request for all of their respective expenses, disbursements 
and advances incurred or made in the administration of their respective duties hereunder 
and under the Note and the Mortgage, as applicable (including, without limitation, 
reasonable legal fees and expenses and the reasonable compensation of all Agent 
Professionals, Agent-Related Persons and other advisers, agents or experts employed or 
retained by the Collateral Agent or the Servicer pursuant to this Agreement).  In addition 
to and without limiting any other protection of the Collateral Agent and/or the Servicer 
hereunder or otherwise by law, the Borrower shall indemnify the Agent-Related Persons 
for any and all liabilities, obligations, losses, damages, penalties, actions, claims, 
demands, judgments, suits, costs, expenses or disbursements of any kind or nature 
whatsoever that may be suffered by, imposed on, incurred by or asserted against any 
Agent-Related Person, whether groundless or otherwise, howsoever arising from or out 
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of, or in any way related to the subject matter of, this Agreement, the Note, the Mortgage 
or any of the Collateral or the performance or enforcement of any of the terms of any 
thereof, including fees and expenses of special counsel; provided that the Borrower shall 
not be liable for any such payment to any Agent-Related Person to the extent the 
obligation to make such payment has been caused by such Agent-Related Person’s own 
gross negligence or willful misconduct, as finally determined by a court of competent 
jurisdiction.  All statements from the Collateral Agent, the Servicer or any other Person 
for obligations owing by the Borrower pursuant to the preceding sentence shall be sent to 
the Borrower.  Any amount due under this Section 12(b) and unpaid 10 Business Days 
after request for such payment will bear interest from the expiration of such 10 Business 
Days at a rate per annum equal to two percent (2%) above the rate of interest publicly 
announced by JPMorgan Chase Bank, N.A. from time to time in New York City as its 
prime rate, payable on demand.  If not timely paid by the Borrower, at the Collateral 
Agent’s or the Servicer’s election, all amounts so payable and the interest thereon will be 
payable out of any assets in the possession of the Collateral Agent and/or the Servicer 
and any other Collateral in priority to amounts owing to any and all other parties to this 
Agreement. 

(c) Survival. 

The obligations of the Borrower and the Lenders under this Section 12 shall survive 
the payment in full of all of the other Obligations, the resignation or removal of the 
Collateral Agent and/or the Servicer and the termination of this Agreement. 

13. COLLATERAL AGENT’S AND SERVICER’S FUNDS NOT AT RISK.

For purposes of clarity, no provision of this Agreement or the Mortgage, and no
request of any Lender or other Person shall require either the Collateral Agent or the 
Servicer to expend or risk any of its own funds, or to take any legal or other action under 
this Agreement, the Note or the Mortgage which might, in its reasonable judgment, 
involve any expense or any financial or other liability unless the Collateral Agent or the 
Servicer shall be furnished with indemnification acceptable to it, acting reasonably, 
including the advance of funds sufficient in the judgment of the Collateral Agent or the 
Servicer, as applicable, to satisfy such liability, costs and expenses. 

14. INDEPENDENT CREDIT DECISIONS.

Each Lender acknowledges that it has, independently and without reliance upon the
Collateral Agent, the Servicer or any other Lender and based upon such documents and 
information as it has deemed appropriate, made its own credit analysis and decision to 
enter into this Agreement.  Each Lender also acknowledges that it will, independently 
and without reliance upon any of the Collateral Agent, the Servicer or any other Lender 
and based upon such documents and information as it shall deem appropriate at the time, 
continue to make its own credit decisions in taking or not taking action under this 
Agreement. 

15. DETERMINATION OF LENDERS; SUBSEQUENT LENDERS BOUND.
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The Collateral Agent and the Servicer may deem and treat the payee of any 
promissory note or other evidence of indebtedness or obligation relating to any 
Obligation as the owner thereof for all purposes hereof unless and until (i) a written 
notice of the assignment or transfer thereof signed by such payee and (ii) a written 
acknowledgment agreeing to be bound by the terms hereof and such other documents 
required by Section 16(d), each signed by the assignee or transferee, and in form 
reasonably satisfactory to the Collateral Agent and/or the Servicer, shall have been filed 
with the Collateral Agent and/or the Servicer, as applicable.  Any request, authority or 
consent of any Person who at the time of making such request or giving such authority or 
consent is the holder of any such note or other evidence of indebtedness or obligation, 
shall be conclusive and binding on any subsequent holder, transferee or assignee of such 
note or other evidence of indebtedness or obligation and of any note or notes or other 
evidences of indebtedness or obligation issued in exchange therefor. 

16. MISCELLANEOUS.

(a) Notices.

All notices, requests and other communications shall have been duly given and shall
be effective (a) when delivered by hand, (b) when transmitted via telecopy or email (or 
other facsimile device) with receipt confirmed with respect to telecopy, (c) the Business 
Day next following the day on which the same has been delivered prepaid to a reputable 
national overnight air courier service, or (d) the third Business Day next following the 
day on which the same is sent by certified or registered mail, postage prepaid, in each 
case to the respective parties at the address, telecopy number or email address as 
provided in the immediately succeeding sentence; provided, however, that if any notice is 
delivered on a day other than a Business Day, or after 5:00 P.M. (Eastern time) on any 
Business Day, then such notice shall not be effective until the next Business Day.  For 
purposes hereof, the address of each party hereto and its facsimile number or email 
address (until written notice of a change thereof is delivered to the Collateral Agent, the 
Servicer, the Borrower and each Lender) shall be as set forth in Schedule II hereto, or at 
such other address as such party may specify by written notice to the other parties hereto. 
Notices to any Person that becomes a holder of Obligations after the date hereof shall be 
given to such address or facsimile number or email address of which such Person shall 
have given written notice to the Collateral Agent, the Servicer and the Borrower. 

(b) Amendments. 

No provision of this Agreement may be amended or waived except by a writing 
signed by the Required Lenders, the Collateral Agent and the 
Servicer; provided, however, that any amendment expanding the obligations or liabilities 
of the Borrower either hereunder or thereunder shall require the Borrower’s consent. 

(c) Conflicts with Collateral Documents and other Transaction Documents. 

The Collateral Agent, the Servicer and the Lenders agree that, if any provision of 
this Agreement is inconsistent with or contrary to any provisions in the Note or the 
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Mortgage, the provisions of this Agreement shall prevail as between and among the 
Collateral Agent, the Servicer and the Lenders. 

(d) Successors and Assigns. 

This Agreement shall be binding upon, and inure to the benefit of, the Collateral 
Agent, the Servicer and the Lenders and their respective successors and assigns.  If any 
Lender shall assign or transfer the Obligations owing to it, it shall promptly so notify the 
Collateral Agent and the Servicer in writing.  No Lender which assigns or transfers any 
Obligations owing to it shall assign or transfer its benefits under the Collateral 
Documents without obtaining from the assignee or transferee and delivering to the 
Collateral Agent, the Servicer and the Lenders a joinder agreement and an executed 
acknowledgment of the assignee or transferee agreeing to be bound by the terms hereof to 
the same extent as if it had been a Lender on the date hereof.  Each assignee or transferee 
of any Obligations shall take such Obligations subject to the provisions of this Agreement 
and to any request made, waiver or consent given or other action taken or authorized 
hereunder by each previous holder of such Obligations prior to the receipt by the 
Collateral Agent and the Servicer of written notice of such assignment or transfer; and, 
except as expressly otherwise provided in such notice, the Collateral Agent and/or the 
Servicer shall be entitled to assume conclusively that the assignee or transferee named in 
such notice shall thereafter be vested with all rights and powers as a Lender under this 
Agreement (and the Collateral Agent and the Servicer may conclusively assume that no 
Obligations have been subject to any assignment or transfer other than transfers of which 
the Collateral Agent and the Servicer have received such a notice).  Upon the written 
request of any Lender or the Borrower, the Collateral Agent and the Servicer will provide 
such Lender and the Borrower with copies of any written notices of transfer received 
pursuant hereto. 

(e) Continuing Effectiveness. 

This Agreement shall continue to be effective among the Collateral Agent, the 
Servicer and the Lenders even though a case or proceeding under any bankruptcy or 
insolvency law or any proceeding in the nature of a receivership, whether or not under 
any insolvency law, shall be instituted with respect to the Borrower or any portion of the 
property or assets of the Borrower, and all actions taken by the Collateral Agent with 
respect to the Collateral or by the Collateral Agent, the Servicer and the Lenders with 
regard to such proceeding shall be determined by the Required 
Lenders; provided, however, that nothing herein shall be interpreted to preclude any 
Lender from filing a proof of claim with respect to its Obligations or from casting its vote, 
or abstaining from voting, for or against confirmation of a plan of reorganization in a case 
of bankruptcy, insolvency or similar law in its sole discretion. 

(f) Further Assurances. 

Each party and the Borrower agrees to do such further acts and things and to execute 
and deliver such additional agreements, powers and instruments as necessary or as any 
Lender or the Collateral Agent or the Servicer may reasonably request to carry into effect 
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the terms, provisions and purposes of this Agreement or to better assure and confirm unto 
the Collateral Agent or the Servicer or any of the other Lenders their respective rights, 
powers and remedies hereunder. 

(g) Counterparts. 

This Agreement may be executed in any number of counterparts, all of which taken 
together shall constitute one and the same agreement, and any of the parties hereto may 
execute this Agreement by signing any such counterpart.  Delivery of an executed 
counterpart of a signature page to this Agreement by fax or pdf shall be effective as 
delivery of a manually executed counterpart of this Agreement. 

(h) Effectiveness. 

This Agreement shall become effective immediately upon execution hereof by the 
Collateral Agent, the Servicer, the Required Lenders and the Borrower, and shall 
continue in full force and effect until 91 days following the date upon which all 
Obligations are irrevocably paid and satisfied in full; provided that, if the Obligations due 
and owing to a Lender have been paid and satisfied in full, then such Lender shall be 
deemed released from this Agreement without any further action being necessary.  Any 
such released Lender shall give the Collateral Agent notice of such release but the failure 
to give such notice shall not affect such release. 

(i) Governing Law. 

THIS AGREEMENT SHALL BE CONSTRUED AND ENFORCED IN 
ACCORDANCE WITH, AND THE RIGHTS OF THE PARTIES SHALL BE 
GOVERNED BY, THE INTERNAL LAW OF THE STATE OF ILLINOIS, 
EXCLUDING CHOICE-OF-LAW PRINCIPLES OF THE LAW OF SUCH 
STATE THAT WOULD PERMIT THE APPLICATION OF THE LAWS OF A 
JURISDICTION OTHER THAN SUCH STATE. 

(j) Jurisdiction. 

(i) Each party hereto irrevocably submits to the non-exclusive jurisdiction of 
any Illinois state or federal court sitting in Cook County, Illinois, over any suit, action or 
proceeding arising out of or relating to this Agreement or any of the agreements, 
documents or instruments delivered in connection herewith or therewith.  To the fullest 
extent permitted by applicable law, the parties hereto irrevocably waive and agree not to 
assert, by way of motion, as a defense or otherwise, any claim that it is not subject to the 
jurisdiction of any such court, any objection that it may now or hereafter have to the 
laying of the venue of any such suit, action or proceeding brought in any such court and 
any claim that any such suit, action or proceeding brought in any such court has been 
brought in an inconvenient forum. 

(ii) Nothing in this Section 16(j) shall affect the right that the Collateral Agent, 
the Servicer or any of the Lenders to serve process in any manner permitted by law, or 
limit any right that any party hereto may have to bring proceedings against the Borrower 
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in the courts of any appropriate jurisdiction or to enforce in any lawful manner a 
judgment obtained in one jurisdiction in any other jurisdiction. 

(iii) THE PARTIES HERETO IRREVOCABLY WAIVE ALL RIGHT TO 
TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM 
(WHETHER BASED ON CONTRACT, TORT OR OTHERWISE) ARISING OUT OF 
OR RELATING TO THIS AGREEMENT OR ANY OTHER AGREEMENT, 
DOCUMENT OR INSTRUMENT DELIVERED IN CONNECTION HEREWITH OR 
THEREWITH OR THE ACTIONS OF THE LENDERS, THE COLLATERAL AGENT 
OR THE SERVICER IN THE NEGOTIATION, ADMINISTRATION, 
PERFORMANCE OR ENFORCEMENT HEREOF OR THEREOF. 

(k) Headings; Sections. 

Headings of Sections of this Agreement have been included herein for convenience 
only and should not be considered in interpreting this Agreement.  Unless stated 
otherwise in this Agreement, references in this Agreement to Sections are references to 
Sections of this Agreement. 

(l) No Implied Beneficiaries. 

Nothing in this Agreement (except Section 16(b)), expressed or implied, is intended 
or shall be construed to confer upon or give to any Person, other than the Lenders, the 
Collateral Agent and the Servicer, any right, remedy or claim under or by reason of this 
Agreement or any covenant, condition or stipulation herein contained. 

(m) Severability. 

If any provision of this Agreement shall be held or deemed to be, or shall in fact be, 
inoperative or unenforceable as applied in any particular case in any jurisdiction, or 
because it conflicts with any other provision or provisions hereof or with any constitution 
or statute or rule of public policy, or for any other reason, such circumstance shall not 
have the effect of rendering the provision in question inoperative or unenforceable in any 
other case or circumstance, or rendering any other provision herein contained invalid, 
inoperative or unenforceable to any extent whatsoever.  Upon the determination that any 
term or other provision of this Agreement is invalid, illegal or incapable of being 
enforced, the parties hereto shall negotiate in good faith to modify this Agreement so as 
to give effect to their original intention as closely as possible in an acceptable manner to 
the end that the transactions contemplated hereby are fulfilled to the maximum extent 
possible. 

(n) Obligations Individual. 

The obligations and representations and warranties of the Collateral Agent, the 
Servicer and each of the Lenders herein are made by each of them individually.  Nothing 
herein contained shall be construed as creating among the Lenders, or among the 
Collateral Agent, the Servicer and the Lenders, a partnership, joint venture or other joint 
association. 
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(o) No Obligation to Extend Credit. 

No provision of this Agreement shall be construed as obligating the Collateral Agent, 
the Servicer or any Lender to advance any monies or otherwise extend credit to the 
Borrower at any time. 
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(p) Representations of Parties. 

Each of the Lenders, the Collateral Agent and the Servicer, severally and not jointly, 
represents and warrants to the other parties hereto that such party has all requisite power 
and capacity to execute, deliver and perform this Agreement and that the execution, 
delivery and performance of this Agreement has been duly authorized by all necessary 
action on the part of such party and that this Agreement constitutes the legal, valid and 
binding obligation of such party, enforceable against such party in accordance with its 
terms except as such enforceability may be limited by (i) bankruptcy, insolvency, 
reorganization or similar laws affecting the enforcement of creditors’ rights generally and 
(ii) general principles of equity (regardless of whether such enforceability is considered 
in a proceeding in equity or law). 

(q) Limitation of Liability Due to Forces Beyond Collateral Agent’s or Servicer’s 
Control. 

In no event shall the Collateral Agent or the Servicer be responsible or liable for any 
failure or delay in the performance of its obligations hereunder arising out of or caused 
by, directly or indirectly, forces beyond its control, including, without limitation, strikes, 
work stoppages, accidents, acts of war or terrorism, civil or military disturbances, nuclear 
or natural catastrophes or acts of God, and interruptions, loss or malfunctions of utilities, 
communications or computer (software and hardware) services; it being understood that 
the Collateral Agent and the Servicer shall use reasonable efforts which are consistent 
with accepted practices in the banking industry to resume performance as soon as 
practicable under the circumstances.  

[Remainder of page intentionally left blank; next page is signature page.] 
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IN WITNESS WHEREOF, the Collateral Agent, the Servicer and the Lenders 
have executed or caused this Agreement to be duly executed and delivered by their 
respective officers thereunto duly authorized, all as of the date first above written. 

      COLLATERAL AGENT: 

  EQUITYBUILD FINANCE, LLC, as Collateral Agent on behalf 
of the Lenders listed below 

  By: 

Name:    

Title: Asset 
Manager 

SERVICER: 

  EQUITYBUILD FINANCE, LLC, as Servicer 

  By: 

Name:     

Title: Asset 
Manager 

[Signature Page to Collateral Agency and Servicing Agreement]

Elizabeth Kammerer

Elizabeth Kammerer
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 ACKNOWLEDGED, CONSENTED AND AGREED TO: 

    BORROWER: 

  EquityBuild, Inc. 

  By: ____________________________________ 

Name: 

Title: Closing Coordinator 

[Signature Page to Collateral Agency Agreement] 

Elizabeth Kammerer
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SCHEDULE I 

COLLATERAL AGENT FEE SCHEDULE 

Section 1:  Payouts 

All payouts paid by check.  

If Lender requests different method, fees are as follows: 

• Wire funds: $50 
• Overnight check: $50 
• Direct deposit: No fee 

Section 2:  Buyouts 

If Lender requests principal back prior to Loan’s maturity date (and request granted), 
Lender must pay an early liquidation fee equal to:  (i) 12% of the amount being returned 
if the request is made within one year of the date the Loan is funded (the “Origination 
Date”); and (ii) 10% of the amount being returned if the request is made between one and 
two years of the Origination Date. This fee is not intended to be a penalty but is an 
estimate, and indicative, of the actual cost and expenses EBF will incur in conjunction 
with such request.   

EBF reserves the right to extend the maturity date on any Loan at the request of the 
Borrower.  At that time, anyone who wishes to not participate in the extension may 
receive a return of their Investment and no fee will be charged in respect thereof .  
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SCHEDULE II 

ADDRESSES FOR NOTICES 

If to EquityBuild Finance, LLC, as either Collateral Agent or Servicer: 

     EquityBuild Finance, LLC 
[Address] 5068 West Plano Pkwy. #300 

     Plano, TX 75093 
Attention:  [Elizabeth Kammerer] 
Facsimile:  [___________] 
E-mail:  [elizabeth@equitybuildfinance.com] 

If to the Lenders: 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

[Name] 
[Address]  
Attention:  [___________] 
Facsimile:  [___________] 
E-mail:  [___________] 

If to the Borrower: 

     EquityBuild, Inc. 
[Address] 1083 N Collier Blvd. #132 

     Marco Island, FL 34145 
Attention:  [Elizabeth Kammerer] 
Facsimile:  [___________] 
E-mail:  [elizabeth@equitybuild.com] 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

UNITED STATE SECURITIES AND 
EXCHANGE COMMISSION, 

Plaintiff, 

v. 

EQUITYBUILD, INC., EQUITYBUILD 
FINANCE, LLC, JEROME H. COHEN, and 
SHAUN D. COHEN, 

Defendant.

Civil Action No. 1:18-cv-5587 

Judge John Z. Lee. 

Magistrate Judge Young B. Kim 

NOTICE OF DEPOSITION 

To: Dorothy Marie Baker 

Pursuant to the rules of the Federal Rules of Civil Procedure and the Court’s order entered on 
February 9, 2021 (Dkt. 941), the undersigned will take the deposition of the following named 
individual before a notary public, or any other duly authorized officer, who will record the 
deposition by stenographic means.  The depositions will take place on October 29, 2021 at 1:00 
pm CST via Zoom Videoconference.  Zoom login information will be sent via email prior to the 
deposition. 

The deposition is in regards to the property located at 7635-43 S East End Avenue, Chicago, IL 
60649 and deponent is instructed to provide complete copies of their signed investment package, 
an example of which is provided below for reference. Deponent is further instructed to provide all 
nonprivileged correspondences you’ve had regarding your claim. These materials are to be emailed 
to counsel for BC57 (kconnor@dykema.com) no later than 24 hours before the deposition time 
listed below. 

NAME DATE  TIME 

Dorothy Marie Baker  October 29, 2021 1:00 pm CST  
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Dated:  October 15, 2021 

Firm ID 36055 
Todd Gale 
TGale@dykema.com 
Edward Weil 
EWeil@dykema.com 
Michael Gilman 
MGilman@dykema.com 
Kevin Connor 
KConnor@dykema.com 
Benjamin Chertok 
BChertok@dykema.com
DYKEMA GOSSETT PLLC 
10 South Wacker Drive, Suite 2300 
Chicago, IL 60606 
Phone: 312-876-1700

Respectfully submitted, 

By: s/ Todd Gale 
Claimant BC57 LLC 

Respectfully submitted, 

By: s/ Kevin Connor  
Claimant BC57 LLC 
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CERTIFICATE OF SERVICE 

I hereby certify that on October 15, 2021, I served the foregoing Notice of Deposition each 
individual shown below via email. 

Dorothy Marie Baker 
2040 46th Ave 
Gulfport, MS 39501 
dmariebaker1@yahoo.com 

s/ Kevin Connor 
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Connor, Kevin

From: DocuSign System <dse@docusign.net> on behalf of Elizabeth Kammerer via DocuSign
Sent: Sunday, January 25, 2015 8:40 AM
To: Jerry Cohen
Subject: Completed: 7752 S Muskegon-Deborah Mullica Investment Packet
Attachments: EB 7752 S Muskegon- NOTE.doc.pdf; Exhibit A.docx.pdf; EB 7752 S Muskegon- 

MORTGAGE.docx.pdf; Mortgage Exhibit.docx.pdf; EquityBuild Inc. as Borrower - 
Collateral Agency and Servicing Agreement.docx.pdf; Direct Deposit for Servicing 
Agreement.pdf; Summary.pdf

 <https://www.docusign.net/Member/Images/email/logo-DS-116x33@2x.png>  
 <https://www.docusign.net/member/Images/email/docComplete-white.png>  
Your document has been completed  
REVIEW DOCUMENT <https://www.docusign.net/Member/EmailStart.aspx?m=dfa1d727-2c99-47b0-99b7-
210f4102724f>  
Elizabeth Kammerer  
elizabeth@equitybuildfinance.com 
 
All parties have completed 7752 S Muskegon-Deborah Mullica Investment Packet. 
 
 
This email contains a secure link to DocuSign. Please do not share this email, link, or access code with others. 
 
Alternate Signing Method 
Visit DocuSign.com, click 'Access Documents', and enter the security code: 
AEDE4DBC6C58472C928ECD61458164501  
 
About DocuSign 
Sign documents electronically in just minutes. It's safe, secure, and legally binding. Whether you're in an office, at home, 
on-the-go -- or even across the globe -- DocuSign provides a professional trusted solution for Digital Transaction 
Management™.  
 
Download the DocuSign App <https://www.docusign.com/features-and-benefits/mobile>  
 
This message was sent to you by Elizabeth Kammerer who is using the DocuSign Electronic Signature Service. If you 
would rather not receive email from this sender you may contact the sender with your request. 
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Certificate of Completion
Envelope Number: DFA1D7272C9947B099B7210F4102724F Status: Completed

Subject: 7752 S Muskegon-Deborah Mullica Investment Packet

Source Envelope: 

Document Pages: 40 Signatures: 7 Envelope Originator:

Certificate Pages: 5 Initials: 0 Elizabeth Kammerer

AutoNav: Enabled

EnvelopeId Stamping: Enabled

791 South Park Drive

Littleton , CO  80120

elizabeth@equitybuildfinance.com

IP Address: 99.99.198.196  

Record Tracking
Status: Original

             12/30/2014 9:41:03 AM PT

Holder: Elizabeth Kammerer

             elizabeth@equitybuildfinance.com

Location: DocuSign

Signer Events Signature Timestamp
Elizabeth Kammerer

elizabeth@equitybuildfinance.com

Senior Accounts Manager

EquityBuild, Inc.

Security Level: Email, Account Authentication 
(None)

Completed

Using IP Address: 99.99.198.196

Sent: 12/30/2014 9:44:27 AM PT

Viewed: 12/30/2014 9:44:45 AM PT 

Signed: 12/30/2014 9:46:08 AM PT

Electronic Record and Signature Disclosure: 
      Accepted: 7/17/2013 8:56:06 AM PT
      ID: f688591d-1eec-406f-9698-8f1be225a536

Jerry Cohen

jerry@equitybuild.com

President

EquityBuild, Inc.

Security Level: Email, Account Authentication 
(None)

Using IP Address: 76.101.168.108

Sent: 12/30/2014 9:46:11 AM PT

Viewed: 12/30/2014 9:47:04 AM PT 

Signed: 12/30/2014 9:47:16 AM PT

Electronic Record and Signature Disclosure: 
      Accepted: 7/29/2013 3:26:11 PM PT
      ID: bb5a8f96-e15f-4922-bbd7-91c295b5dca0

Shaun Cohen

shaun@equitybuildfinance.com

President

Security Level: Email, Account Authentication 
(None) Using IP Address: 71.170.52.145

Signed using mobile

Sent: 12/30/2014 9:46:11 AM PT

Viewed: 12/30/2014 9:47:01 AM PT 

Signed: 12/30/2014 9:47:26 AM PT

Electronic Record and Signature Disclosure: 
      Accepted: 12/30/2014 9:47:01 AM PT
      ID: 9432cd3b-14a4-4b3a-83f2-7ee706945511

Deborah L. Mullica

deborah@mullica.net

Security Level: Email, Account Authentication 
(None)

Using IP Address: 50.183.200.130

Sent: 12/30/2014 9:47:29 AM PT

Resent: 12/31/2014 3:24:03 PM PT

Resent: 1/14/2015 1:30:39 PM PT

Viewed: 1/6/2015 9:35:16 AM PT 

Signed: 1/25/2015 6:40:13 AM PT

Electronic Record and Signature Disclosure: 
      Accepted: 1/25/2015 6:33:51 AM PT
      ID: 822afd82-d892-4ba0-ad95-ed34eb16a71a

In Person Signer Events Signature Timestamp

Editor Delivery Events Status Timestamp
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Agent Delivery Events Status Timestamp

Intermediary Delivery Events Status Timestamp

Certified Delivery Events Status Timestamp

Carbon Copy Events Status Timestamp
Brian Walker

brian@equitybuildfinance.com

Sales Engineer

EquityBuild

Security Level: Email, Account Authentication 
(None)

Sent: 12/30/2014 9:46:10 AM PT

Electronic Record and Signature Disclosure: 
      Not Offered
      ID: 

Cheryl O'Hearn

cheryl@equitybuild.com

Security Level: Email, Account Authentication 
(None)

Sent: 12/30/2014 9:46:11 AM PT

Electronic Record and Signature Disclosure: 
      Accepted: 12/17/2014 12:28:46 PM PT
      ID: 3af7d9dd-952e-4710-9ea5-3061686f91e7

Notary Events Timestamp

Envelope Summary Events Status Timestamps
Envelope Sent Hashed/Encrypted 1/14/2015 1:30:39 PM PT

Certified Delivered Security Checked 1/6/2015 9:35:16 AM PT

Signing Complete Security Checked 1/25/2015 6:40:14 AM PT

Completed Security Checked 1/25/2015 6:40:14 AM PT

Electronic Record and Signature Disclosure
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CONSUMER DISCLOSURE  
From time to time, It's Golden LLC (we, us or Company) may be required by law to provide to 

you certain written notices or disclosures. Described below are the terms and conditions for 

providing to you such notices and disclosures electronically through the DocuSign, Inc. 

(DocuSign) electronic signing system. Please read the information below carefully and 

thoroughly, and if you can access this information electronically to your satisfaction and agree to 

these terms and conditions, please confirm your agreement by clicking the â€˜I agreeâ€™ button 

at the bottom of this document.  

Getting paper copies  
At any time, you may request from us a paper copy of any record provided or made available 

electronically to you by us. You will have the ability to download and print documents we send 

to you through the DocuSign system during and immediately after signing session and, if you 

elect to create a DocuSign signer account, you may access them for a limited period of time 

(usually 30 days) after such documents are first sent to you. After such time, if you wish for us to 

send you paper copies of any such documents from our office to you, you will be charged a 

$0.00 per-page fee. You may request delivery of such paper copies from us by following the 

procedure described below.  

Withdrawing your consent  
If you decide to receive notices and disclosures from us electronically, you may at any time 

change your mind and tell us that thereafter you want to receive required notices and disclosures 

only in paper format. How you must inform us of your decision to receive future notices and 

disclosure in paper format and withdraw your consent to receive notices and disclosures 

electronically is described below.  

Consequences of changing your mind  
If you elect to receive required notices and disclosures only in paper format, it will slow the 

speed at which we can complete certain steps in transactions with you and delivering services to 

you because we will need first to send the required notices or disclosures to you in paper format, 

and then wait until we receive back from you your acknowledgment of your receipt of such 

paper notices or disclosures. To indicate to us that you are changing your mind, you must 

withdraw your consent using the DocuSign â€˜Withdraw Consentâ€™ form on the signing page 

of a DocuSign envelope instead of signing it. This will indicate to us that you have withdrawn 

your consent to receive required notices and disclosures electronically from us and you will no 

longer be able to use the DocuSign system to receive required notices and consents electronically 

from us or to sign electronically documents from us.  

All notices and disclosures will be sent to you electronically  
Unless you tell us otherwise in accordance with the procedures described herein, we will provide 

electronically to you through the DocuSign system all required notices, disclosures, 

authorizations, acknowledgements, and other documents that are required to be provided or made 

available to you during the course of our relationship with you. To reduce the chance of you 

inadvertently not receiving any notice or disclosure, we prefer to provide all of the required 

notices and disclosures to you by the same method and to the same address that you have given 

us. Thus, you can receive all the disclosures and notices electronically or in paper format through 

the paper mail delivery system. If you do not agree with this process, please let us know as 

described below. Please also see the paragraph immediately above that describes the 

consequences of your electing not to receive delivery of the notices and disclosures 

electronically from us.  

Electronic Record and Signature Disclosure created on: 1/16/2013 5:08:20 AM
Parties agreed to: Elizabeth Kammerer, Jerry Cohen, Shaun Cohen, Deborah L. Mullica, Cheryl O'Hearn
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How to contact It's Golden LLC:  

You may contact us to let us know of your changes as to how we may contact you electronically, 

to request paper copies of certain information from us, and to withdraw your prior consent to 

receive notices and disclosures electronically as follows: 

To contact us by email send messages to: kirasrooms@gmail.com 

To advise It's Golden LLC of your new e-mail address  

To let us know of a change in your e-mail address where we should send notices and disclosures 

electronically to you, you must send an email message to us at kirasrooms@gmail.com and in the 

body of such request you must state: your previous e-mail address, your new e-mail address.  We 

do not require any other information from you to change your email address..   

In addition, you must notify DocuSign, Inc. to arrange for your new email address to be reflected 

in your DocuSign account by following the process for changing e-mail in the DocuSign system.  

To request paper copies from It's Golden LLC  
To request delivery from us of paper copies of the notices and disclosures previously provided 

by us to you electronically, you must send us an e-mail to kirasrooms@gmail.com and in the 

body of such request you must state your e-mail address, full name, US Postal address, and 

telephone number. We will bill you for any fees at that time, if any.  

To withdraw your consent with It's Golden LLC  

To inform us that you no longer want to receive future notices and disclosures in electronic 

format you may: 

i. decline to sign a document from within your DocuSign session, and on the subsequent 

page, select the check-box indicating you wish to withdraw your consent, or you may; 

ii. send us an e-mail to kirasrooms@gmail.com and in the body of such request you must 

state your e-mail, full name, US Postal Address, and telephone number. We do not need 

any other information from you to withdraw consent..  The consequences of your 

withdrawing consent for online documents will be that transactions may take a longer 

time to process..  

Required hardware and software  

Operating 

Systems: 
WindowsÂ® 2000, WindowsÂ® XP, Windows VistaÂ®; Mac OSÂ® X 

Browsers: 

Final release versions of Internet ExplorerÂ® 6.0 or above (Windows only); 

Mozilla Firefox 2.0 or above (Windows and Mac); Safariâ„¢ 3.0 or above 

(Mac only) 

PDF Reader: AcrobatÂ® or similar software may be required to view and print PDF files 

Screen 

Resolution: 
800 x 600 minimum 
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Enabled Security 

Settings: 
Allow per session cookies 

** These minimum requirements are subject to change. If these requirements change, you will be 

asked to re-accept the disclosure. Pre-release (e.g. beta) versions of operating systems and 

browsers are not supported.  

Acknowledging your access and consent to receive materials electronically  
To confirm to us that you can access this information electronically, which will be similar to 

other electronic notices and disclosures that we will provide to you, please verify that you were 

able to read this electronic disclosure and that you also were able to print on paper or 

electronically save this page for your future reference and access or that you were able to e-mail 

this disclosure and consent to an address where you will be able to print on paper or save it for 

your future reference and access. Further, if you consent to receiving notices and disclosures 

exclusively in electronic format on the terms and conditions described above, please let us know 

by clicking the â€˜I agreeâ€™ button below.  

By checking the â€˜I agreeâ€™ box, I confirm that:  

 I can access and read this Electronic CONSENT TO ELECTRONIC RECEIPT OF 

ELECTRONIC CONSUMER DISCLOSURES document; and 

 I can print on paper the disclosure or save or send the disclosure to a place where I can 

print it, for future reference and access; and 

 Until or unless I notify It's Golden LLC as described above, I consent to receive from 

exclusively through electronic means all notices, disclosures, authorizations, 

acknowledgements, and other documents that are required to be provided or made 

available to me by  It's Golden LLC during the course of my relationship with you. 
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document number: GW00618/0001-US-2087067/4 1. 

Lender Name: 

 

Lender Amount: 

 

Percent of Total Loan: 

 

Lender Signature 

 

 

 

 

 

 

 

Hard Money Company, LLC, as agent and trustee has been authorized by the 

above listed lenders to receive the payoff in its name and issue and execute a 

release of said mortgage, upon payment in full of any outstanding balance. 

 

DocuSign Envelope ID: DFA1D727-2C99-47B0-99B7-210F4102724F

Deborah Mullica

$82,255.00

3.66%
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AO 88B  (Rev. 02/14) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action

UNITED STATES DISTRICT COURT
for the

__________ District of __________

)
)
)
)
)
)

Plaintiff
v. Civil Action No.

Defendant

SUBPOENA TO PRODUCE DOCUMENTS, INFORMATION, OR OBJECTS
OR TO PERMIT INSPECTION OF PREMISES IN A CIVIL ACTION 

To:

(Name of person to whom this subpoena is directed)

Place: Date and Time:

Inspection of Premises: YOU ARE COMMANDED to permit entry onto the designated premises, land, or 
other property possessed or controlled by you at the time, date, and location set forth below, so that the requesting party
may inspect, measure, survey, photograph, test, or sample the property or any designated object or operation on it.

Place: Date and Time:

The following provisions of Fed. R. Civ. P. 45 are attached – Rule 45(c), relating to the place of compliance;
Rule 45(d), relating to your protection as a person subject to a subpoena; and Rule 45(e) and (g), relating to your duty to
respond to this subpoena and the potential consequences of not doing so.

Date:

CLERK OF COURT
OR

Signature of Clerk or Deputy Clerk Attorney’s signature

The name, address, e-mail address, and telephone number of the attorney representing (name of party)

, who issues or requests this subpoena, are:

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things or the
inspection of premises before trial, a notice and a copy of the subpoena must be served on each party in this case before
it is served on the person to whom it is directed. Fed. R. Civ. P. 45(a)(4).

         Northern District of Illinois

U.S. SECURITIES AND EXCHANGE COMMISSION

18-CV-5587
EQUITYBUILD, INC., et al.

NNNT, LLC c/o Elisa J. Pennetti, 222 North LaSalle Street, Suite 600, Chicago, IL 60601

Boodell & Domanskis, LLC
1 North Franklin, Suite 1200
Chicago, IL 60606

08/20/2021

/s/ Max A. Stein

✔ Production: YOU ARE COMMANDED to produce at the time, date, and place set forth below the following 
documents, electronically stored information, or objects, and to permit inspection, copying, testing, or sampling of the
 material : All documents and communications in your possession, custody, or control related to any insurance policy issued concerning 
the following properties: 3074 Cheltenham Place a/k/a 7836 S Shore Drive; 7625‐33 S East End Avenue; 7635‐43 S East End Avenue; 
7750‐58 S Muskegon Avenue a/k/a 2818‐36 E 78th Street; and 7201 S Constance Avenue  a/k/a 1825‐31 E 72nd Street.

Max A. Stein, Boodell & Domanskis, LLC, 1 N. Franklin, Suite 1200, Chicago, IL  60606 ; mstein@boodlaw.com; 312-938-4070

9/17/2021 9:00 a.m.

Intervenors
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AO 88B  (Rev.  02/14) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

I received this subpoena for (name of individual and title, if any)

on (date) .

I served the subpoena by delivering a copy to the named person as follows:

on (date) ; or

I returned the subpoena unexecuted because:

.

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also 
tendered to the witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of

$ .

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc.:

18-CV-5587

0.00
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AO 88B  (Rev.  02/14) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action(Page 3)

Federal Rule of Civil Procedure 45 (c), (d), (e), and (g) (Effective 12/1/13)

(c) Place of Compliance.

  (1) For a Trial, Hearing, or Deposition. A subpoena may command a
person to attend a trial, hearing, or deposition only as follows:
    (A) within 100 miles of where the person resides, is employed, or
regularly transacts business in person; or
    (B) within the state where the person resides, is employed, or regularly
transacts business in person, if the person
        (i) is a party or a party’s officer; or
        (ii) is commanded to attend a trial and would not incur substantial
expense.

  (2) For Other Discovery. A subpoena may command:
    (A) production of documents, electronically stored information, or
tangible things at a place within 100 miles of where the person resides, is
employed, or regularly transacts business in person; and
    (B) inspection of premises at the premises to be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

  (1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney
responsible for issuing and serving a subpoena must take reasonable steps
to avoid imposing undue burden or expense on a person subject to the
subpoena. The court for the district where compliance is required must
enforce this duty and impose an appropriate sanction—which may include
lost earnings and reasonable attorney’s fees—on a party or attorney who
fails to comply.

  (2) Command to Produce Materials or Permit Inspection.
(A) Appearance Not Required. A person commanded to produce

documents, electronically stored information, or tangible things, or to
permit the inspection of premises, need not appear in person at the place of
production or inspection unless also commanded to appear for a deposition,
hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible
things or to permit inspection may serve on the party or attorney designated
in the subpoena a written objection to inspecting, copying, testing, or
sampling any or all of the materials or to inspecting the premises—or to
producing electronically stored information in the form or forms requested.
The objection must be served before the earlier of the time specified for
compliance or 14 days after the subpoena is served. If an objection is made,
the following rules apply:

(i) At any time, on notice to the commanded person, the serving party
may move the court for the district where compliance is required for an
order compelling production or inspection.

  (ii) These acts may be required only as directed in the order, and the
order must protect a person who is neither a party nor a party’s officer from
significant expense resulting from compliance.

  (3) Quashing or Modifying a Subpoena.
(A) When Required. On timely motion, the court for the district where

compliance is required must quash or modify a subpoena that:
        (i) fails to allow a reasonable time to comply;

(ii) requires a person to comply beyond the geographical limits
specified in Rule 45(c);

(iii) requires disclosure of privileged or other protected matter, if no
exception or waiver applies; or

(iv) subjects a person to undue burden.
(B) When Permitted. To protect a person subject to or affected by a

subpoena, the court for the district where compliance is required may, on
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research,
development, or commercial information; or

(ii) disclosing an unretained expert’s opinion or information that does
not describe specific occurrences in dispute and results from the expert’s
study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(d)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under specified
conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot be
otherwise met without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably compensated.

(e) Duties in Responding to a Subpoena.

  (1) Producing Documents or Electronically Stored Information. These
procedures apply to producing documents or electronically stored
information:

(A) Documents. A person responding to a subpoena to produce documents
must produce them as they are kept in the ordinary course of business or
must organize and label them to correspond to the categories in the demand.

(B) Form for Producing Electronically Stored Information Not Specified.
If a subpoena does not specify a form for producing electronically stored
information, the person responding must produce it in a form or forms in
which it is ordinarily maintained or in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The
person responding need not produce the same electronically stored
information in more than one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored information
from sources that the person identifies as not reasonably accessible because
of undue burden or cost. On motion to compel discovery or for a protective
order, the person responding must show that the information is not
reasonably accessible because of undue burden or cost. If that showing is
made, the court may nonetheless order discovery from such sources if the
requesting party shows good cause, considering the limitations of Rule
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.
(A) Information Withheld. A person withholding subpoenaed information

under a claim that it is privileged or subject to protection as trial-preparation
material must:

(i) expressly make the claim; and
(ii) describe the nature of the withheld documents, communications, or

tangible things in a manner that, without revealing information itself
privileged or protected, will enable the parties to assess the claim.
(B) Information Produced. If information produced in response to a

subpoena is subject to a claim of privilege or of protection as
trial-preparation material, the person making the claim may notify any party
that received the information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or destroy the specified
information and any copies it has; must not use or disclose the information
until the claim is resolved; must take reasonable steps to retrieve the
information if the party disclosed it before being notified; and may promptly
present the information under seal to the court for the district where
compliance is required for a determination of the claim. The person who
produced the information must preserve the information until the claim is
resolved.

(g) Contempt.
The court for the district where compliance is required—and also, after a
motion is transferred, the issuing court—may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013).
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