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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 

 

UNITED STATES SECURITIES 

AND EXCHANGE COMMISSION, 

 

Plaintiff, 

 

v. 

 

EQUITYBUILD, INC., EQUITYBUILD 

FINANCE, LLC, JEROME H. COHEN, 

and SHAUN D. COHEN, 

 

Defendants.  

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

Civil Action No. 18-cv-5587 

 

Judge John Z. Lee 

 

Magistrate Judge Young B. Kim  

RECEIVER’S RESPONSE IN SUPPORT OF MOTION TO STAY 

The Receiver currently has a legal malpractice action against certain attorney defendants 

pending in Illinois state court (the “Rock Fusco Defendants”).  There is a professional liability 

policy that has been triggered by the Receiver’s action, and the triggered policy provides funds for 

potential recovery.  That policy is a “wasting” policy, where defense costs act to diminish the 

amount of proceeds available for recovery.   

Without notification to the Receiver, or approval from this Court, Liberty brought suit 

against the Rock Fusco Defendants (the “Liberty Action” or “State Court Action”).  The insurance 

carrier has taken the position that the Liberty Action has triggered the same policy, and considers 

it to have arisen from a single event.  As a result, the defense of the Rock Fusco Defendants in the 

Liberty Action is diminishing the available proceeds by wasting the same policy triggered by the 

Receiver’s action.   

Precisely to address such situations, this Court’s Order Appointing Receiver (the 

“Receivership Order”) stays actions such as the Liberty Action.  Liberty now seeks a declaration 
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that its Action falls outside of the stay in the Receivership Order. (Docket No. 1119) Such 

arguments would effectively gut the Receivership Order and harm the interests of the Receivership 

Estate and its claimants. They are further unsupported by fact, law or equitable principle.  The 

Court should reject Liberty’s efforts and confirm that the stay provisions of the Receivership Order 

preclude Liberty from continuing its action pending resolution of the Receiver’s action against the 

Rock Fusco Defendants.   

The Receivership Order 

In the Receivership Order, the Court conferred upon the Receiver “all powers, authorities, 

rights and privileges” theretofore possessed by the Receivership Defendants, which includes more 

than 150 entities.  The Receivership Order invested the Receiver with all the power and authority 

of a receiver at equity, as well as all powers conferred under 28 U.S.C. §§ 754, 959, and 1692. 

(Receivership Order, Docket No. 16, ¶ 4) 

The Receivership Order authorizes the Receiver to take custody, control, and possession 

of all assets which the Receivership Defendants own, possess, have a beneficial interest in, or 

directly or indirectly control (“Receivership Assets”) and to investigate and prosecute claims, if 

necessary, to aid in the marshaling of Receivership Assets.  (Id. ¶¶ 8, 37, 42) 

In order to allow the Receiver to perform his work, the Receivership Order stays any and 

all civil actions, wheresoever pending, that may affect Receivership Assets. Specifically, 

Paragraph 32 of the Receivership Order reads, in pertinent part, as follows: 

All civil legal proceedings of any nature . . . involving: (a) the 

Receiver, in his capacity as Receiver; (b) any Receivership Assets, 

wherever located; (c) any of the Receivership Defendants, including 

subsidiaries and partnerships; or, (d) any of the Receivership 

Defendants’ past or present officers, directors, managers, members, 

agents, or general or limited partners sued for, or in connection with, 

any action taken by them while acting in such capacity of any nature, 

whether as plaintiff, defendant, third-party plaintiff, third-party 
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defendant, or otherwise (such proceedings are hereinafter referred 

to as “Ancillary Proceedings”). 

Paragraphs 33 and 34 of the Receivership Order further state that (1) “[t]he parties to any 

and all Ancillary Proceedings are enjoined from commencing or continuing any such legal 

proceeding, or from taking any action, in connection with any such proceeding, including, but not 

limited to, the issuance or employment of process” and (2) “[a]ll Ancillary Proceedings are stayed 

in their entirety, and all Courts having any jurisdiction thereof are enjoined from taking or 

permitting any action until further Order of this Court.” 

The Receiver’s Malpractice Action Against Defendants 

  On August 17, 2020, the Receiver filed suit in the Circuit Court of Cook County, Law 

Division, against Rock Fusco & Connelly, LLC and Ioana Salajanu (the “Rock Fusco Defendants”) 

for professional malpractice and aiding and abetting a breach of fiduciary duty (the “Malpractice 

Action”)(attached as Exhibit C to Docket No. 1119).  As detailed in the amended complaint, the 

Rock Fusco Defendants are alleged to have failed to meet the applicable standard of care in 

numerous ways including, inter alia: (1) creating inaccurate paperwork which worsened the 

financial position of EquityBuild; (2) failing to properly investigate and address the serious 

improprieties that were expressly provided by EquityBuild employees; (3) failing to competently 

and promptly investigate the bona fides of EquityBuild’s business which allowed EquityBuild to 

worsen its financial position through refinancings; and (4) failing to take all necessary steps to 

ensure that the EquityBuild transactions were legitimate and legal.  Indeed, part of the negligence 

included the creation of sham entities that allowed for an overnight loan of $3.5 million dollars 

that was provided by EquityBuild that would be part of the refinancing that Liberty became 

involved with in 2018 and discussed infra.  (Id., Amended Complaint, ¶¶ 82-90)  
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The Rock Fusco Defendants have confirmed that they carry professional liability 

insurance, as to which the Malpractice Action triggered a duty to defend and potentially a duty to 

indemnify. (See Declaration of Michael Bruck, ¶¶ 4-11 (submitted in support of the State Court 

Action stay motion filed by the Receiver, and attached hereto as Exhibit 1))  Because the 

professional liability insurance policy is a “wasting policy,” defense costs erode available funds 

for any judgment or settlement.  (Id. ¶ 8) 

Liberty’s Action In Violation Of The Stay  

The Receiver served Liberty (one of the institutional lenders) with the Receivership Order 

on or about August 20, 2018 (shortly after the Receivership was established) and counsel for 

Liberty then filed an appearance.  As this Court is aware, Liberty has been an active participant in 

the Receivership proceedings since that time.  Liberty is a claimant in this matter as a result of it 

extending to SSDF7 Portfolio 1 LLC a Receivership Defendant, a $9.2 million loan secured by 17 

properties that EquityBuild quitclaimed or otherwise transferred to the borrower to secure 

repayment of the debt.  Liberty submitted proofs of claim asserting first-position mortgages against 

the aforementioned 17 properties.  The District Court has not yet adjudicated claims associated 

with Liberty, as it is currently in the process of handling the claims associated with what is referred 

to Group 1 which involve a different institutional lender claimant.   

Yet, despite its active participation in the matters before this Court and despite the express 

stay language of the Receivership Order, Liberty never brought to the attention of the District 

Court or the Receiver that Liberty filed suit against the Rock Fusco Defendants in April 2020.  

(Docket No. 1119, Exhibit B thereto). In the Liberty Action, Liberty claims generally that the Rock 

Fusco Defendants failed to exercise due care and diligence in the creation of an opinion letter 

written to support the $9.2 million loan extended to SSDF7 Portfolio 1 LLC.   
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In the Liberty Action, the Rock Fusco Defendants are being defended under the same 

“wasting” professional liability insurance policy which is contemporaneously funding the Rock 

Fusco Defendants’ defense in the Malpractice Action that the Receiver has brought against the 

Rock Fusco Defendants, where the same law firm is simultaneously defending both lawsuits.  

Indeed, further connecting the asset to the Receivership, the reservation of rights letter from the 

insurer in the Receiver’s Malpractice Action provides that, “Argonaut [the insurer] has 

determined that the Liberty Suit and the Duff Suit [the Receiver’s Suit] arise out of the same 

’Wrongful Act’ as the Liberty Letter and/or the same series of related ’Wrongful Acts’ as 

the Liberty Letter. As such, the Liberty Letter, Liberty Suit, and the Duff Suit constitute a single 

’Claim’ deemed first made and reported to Argonaut at the time of the Liberty Letter. As such, the 

only policy potentially implicated by the Liberty Letter, the Liberty Suit, and the Duff Suit 

is the Argonaut Policy....”  (Exhibit 1, Bruck Declaration, ¶ 10)(emphasis supplied) 

The Receiver Notifies Liberty That It Is In Violation Of The Stay 

While Liberty filed suit against the Rock Fusco Defendants, it did not prosecute the action 

for nearly a year.  Indeed, after filing suit, Liberty immediately filed a motion to non-suit the case 

in May 2020 (Exhibit 2), and the matter laid dormant for close to a year.  However, in April 2021, 

the Rock Fusco Defendants filed an answer to the complaint and in late September 2021, the state 

court then allowed discovery to commence, creating a scenario where significant costs began to 

be incurred and waste the insurance policy at issue.   

At the same time, the Receiver’s Malpractice Action has been actively proceeding.  Written 

discovery has been completed and the review and exchange of a significant number of documents 

has transpired.  There remain certain areas of production may require additional motion practice, 

but the parties are moving to oral fact discovery which is currently set to close on April 20, 2022.  
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As the Receiver’s Malpractice Action was proceeding deeper into discovery, the Receiver’s 

counsel learned from counsel for the Rock Fusco Defendants that the Liberty Action was not 

dismissed, but instead was apparently poised to be increasing in activity as noted supra.  Not 

having been notified by Liberty of the filing of the suit or the situation described above, and faced 

with the wasting policy, the Receiver’s counsel requested that Liberty agree to a voluntary stay of 

its State Court Action consistent with the Receivership Order.  (Docket No. 1119, Exhibit D 

thereto)  Liberty refused the Receiver’s request to stay the Liberty Action.  (Id., Exhibit E thereto) 

As a result, the Receiver filed a petition to intervene and motion to stay in the State Court 

Action in order to seek compliance with the stay provisions of this Court’s Receivership Order.  

(Id., Exhibit F thereto) Only after that was done, and despite failing to previously notify this Court 

or the Receiver of its State Court Action or seek relief from this Court’s stay order, Liberty then 

filed the motion at bar before this Court. (Docket No. 1119)    

Argument 

Liberty’s action here violates the stay provisions of the Receivership Order.  Paragraph 

29(c) of the Receivership Order provides that, “[A]ll persons receiving notice of this Order are 

hereby restrained and enjoined from directly or indirectly taking any action or causing any action 

to be taken, without the express written agreement of the Receiver, which would: (a) Interfere with 

the Receiver’s efforts to take control … of any Receivership Assets; such prohibited actions 

include but are not limited to, using self-help or executing or issuing or causing the execution or 

issuance of any … process for the purpose of … interfering with or creating or enforcing a lien 

upon any Receivership Assets; … (c) Dissipate or otherwise diminish the value of any 

Receivership Assets….” (Emphasis added.)  Paragraph 32 of the Receivership Order expressly 

stays, “All civil legal proceedings of any nature . . . involving: … (b) any Receivership Assets, 
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wherever located; … or, (d) any of the Receivership Defendants’ past ... agents … sued for, or 

in connection with, any action taken by them while acting in such capacity of any nature….”  

(Emphasis added.)  (See also Receivership Order, ¶¶ 33, 34 (quoted above).) 

Despite having notice of the Receivership Order for more than three years, Liberty failed 

to seek relief from the stay.  At no time did Liberty notify the Receiver of its State Court Action; 

the Receiver never agreed that such a matter could proceed; and Liberty never sought relief from 

the stay provisions of the Receivership Order.  Instead, Liberty is prosecuting its Action which 

directly diminishes the value of a policy triggered by the Malpractice Action and is thereby 

interfering with the Receiver’s efforts to recover a Receivership Asset.   

Liberty argues that the insurance policy is not a Receivership Asset but is a “step removed.”  

(Docket No. 1119 at 7)  That is inaccurate.  The Receiver’s Malpractice Action and any recovery 

that may come of it is a Receivership Asset, and that includes the policy that has been expressly 

triggered for coverage and which is currently funding the defense of the Malpractice Action and 

which funds any settlement or indemnity for the Receiver’s action. The fact that the same policy 

has been triggered, the carrier has characterized the Liberty Action and the Malpractice Action as 

constituting a single claim  which  intertwines them, and the assignment of the same defense 

counsel to represent the Rock Fusco Defendants in both the Receiver’s Malpractice Action and 

Liberty’s Action, leave little room for doubt that the same insurance proceeds at issue are a 

Receivership Asset under the Receivership Order which is being diminished by the Liberty Action.   

Furthermore, the law provides that a stay properly extends to a policy even if it has not 

been conclusively determined that the Receiver will get those proceeds precisely to protect such 

asset from diminishing.  See, e.g., In re County Treasurer and Ex Officio County Collector of Cook 

County, 308 Ill. App. 3d 33, 43 (1st Dist. 1999) (holding that automatic stay is violated by the 
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filing of a notice of appeal and recognizing that stay applies even when property has not been 

conclusively determined to be property of the estate so as to protect the asset for diminishing). “It 

is beyond contravention that a … cause of action [brought for the benefit of an estate] constitutes 

property of the estate.” Id. (quoting United States v. Whiting Pools, 462 U.S. 198, 205 n.9 (1983); 

see also id. (“In this case even if we consider that at the outset of the bankruptcy case it was not 

conclusively determined as between the debtor and the Bank who was entitled to the statutory 

penalty interest, it is clear at least that Sacramento had a cause of action to attempt to obtain that 

property, and it is equally clear that Cambridge’s filings in the state court case . . . would potentially 

have destroyed this property.”); A.H. Robbins Co., Inc. v. Piccinin, 788 F. 2d 994, 1008 (4th Cir. 

1986) (affirming Chapter 11 debtor’s request for a preliminary injunction staying suits against co-

defendants in product liability actions as those actions “would reduce and diminish the insurance 

fund or pool represented in [an insurance] policy in favor of Robins and thereby affect the property 

of the debtor to the  detriment  of the debtor’s creditors as a whole”); Duff v. Central Sleep 

Diagnostics, LLC, 801 F. 3d 833, 842-43 (7th Cir. 2015) (settlement proceeds obtained by third 

party in connection with undisclosed state court action held to be part of federal receivership estate 

irrespective of an alleged perfected attorney lien asserted and obtained in violation of stay order); 

Biesek v. Soo Line R. Co., 440 F. 3d 410, 413 (7th Cir. 2006) (noting that legal claims are assets 

to a bankruptcy estate that a trustee can decide to proceed upon or drop); National Tax Credit 

Partners L.P. v. Havlik, 20 F.3d 705, 708 (7th Cir. 1994) (reversing grant of injunction that was 

found to violate automatic stay provisions, noting that such stays are designed to protect against 

“every effort to ‘exercise control over property  of the estate’”); MacArthur Co. v. Johns-Manville 

Corp., 837 F.2d 89, 92 (2d Cir. 1988) (“Numerous courts have determined that a debtor’s insurance 

policies are property of the estate, subject to the bankruptcy court’s jurisdiction.”); cf. In re Minoco 
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Group of Companies, Ltd., 799 F.2d 517, 520 (9th Cir. 1986) (holding that the debtor’s D&O 

policy which protected the debtor against indemnity claims by its directors and officers is property 

of the estate and subject to the automatic stay).  

As these authorities and the Receivership Order make clear, by continuing to prosecute its 

independent State Court Action in competition with the Receiver, Liberty is directly impacting 

and interfering with the Receiver’s efforts to recover a Receivership Asset that would benefit the 

Receivership Estate.  Indeed, because the policy at issue is a wasting policy, every action that 

Liberty is taking in its competing parallel action that leads to actions by the Rock Fusco Defendants 

and their counsel diminishes a Receivership Asset that the Receiver is attempting to recover.    

Liberty’s other arguments in opposition are largely strawmen, attempting to paint a 

scenario from which they argue there is no relationship between the asset at issue and the 

Receivership on the basis that a stay is inapplicable to third parties who are not subject to the 

proceeding.  For example, Liberty argues that the stay is inapplicable because the Rock Fusco 

Defendants are not Receivership Defendants. (Docket No. 1119, at 6-7)  That argument however 

fails in light of the broad and direct language included in the Receivership Order both in terms of 

what constitutes a Receivership Defendant or a Receivership Asset and the types of actions and 

efforts impacting Receivership Assets that are covered by the stay.  Paragraph 32 of the 

Receivership Order, expressly covers the Liberty Action as it is brought against the Rock Fusco 

Defendants who were agents of Receivership Defendants: “All civil legal proceedings of any 

nature . . . involving: … (d) any of the Receivership Defendants’ past ... agents … sued for, or 

in connection with, any action taken by them while acting in such capacity of any nature….”  

(Emphasis added.)  Paragraph 29(c) precludes suits that “dissipate or diminish the value of any 

Receivership Asset.”   
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These provisions are directly applicable here.  The Liberty Action is enjoined from 

proceeding against the Rock Fusco Defendants, who were counsel for various Receivership 

Defendants and therefore “past agents” of the Receivership Defendants for purposes of the 

Receivership Order – including in the transaction that is directly at issue in the Liberty Action.    

Further, these provisions enjoin Liberty from directly or indirectly taking any action that 

diminishes a Receivership Asset, which it is doing by diminishing the policy that has been 

triggered, and in so doing effectively interfering with the Receiver’s Malpractice Action.    

 In terms of legal authority, Liberty provides little, instead devoting its time to 

distinguishing the authorities cited by the Receiver above. Liberty argues that bankruptcy related 

rules discussed in some of the cases do not support the Receiver’s position. (Docket 1119 at 9-12) 

Liberty’s efforts fail.  For example, Liberty relies heavily on a bankruptcy court decision (In re 

Caesars Entertainment Operating Co.). (Docket No. 1119 at 9-10) because it commented that the 

Seventh Circuit “has not adopted” the exception discussed in the off-cited Fourth Circuit opinion 

in A.H. Robbins, supra.  However, as that same opinion makes clear, the Seventh Circuit has not 

rejected this rule, but rather discussed it and in the circumstances before it did not find it applicable. 

See In Re Caesars Entertainment Operating Co., 540 B.R. 637, 647 n.8 (N.D. Ill. 2015) (“in Fox 

Valley Constr. Workers, 140 F.3d 661, the court mentioned the exception and then found it 

inapplicable without ever endorsing it. See Fox Valley Constr. Workers, 140 F.3d at 666; 

Fernstrom, 938 F.2d at 736. Even if there were such an exception, it would not apply here.”); see 

also, e.g., In Re Stinnett, 465 F.3d 309, 312 (7th Cir. 2006) (citing A.H. Robbins).     

Indeed, A.H. Robbins – a decision itself cited more than 1,000 times by numerous courts – 

provides relevant guidance here as the appellate court affirmed a district court’s stay of product 

liability actions against certain third-party defendants consistent with numerous provisions of the 
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bankruptcy code because such matters (even though directed against third parties) acted to 

diminish possible insurance proceeds available relative to creditors of the debtor.  788 F.2d at 

1008.  The situation is analogous here as Liberty’s Action diminishes possible proceeds available 

to claimants in the Receivership Estate.  As noted, the other authorities relied upon by the Receiver 

equally support rejection of Liberty’s arguments.     

 The sparse authority advanced by Liberty to support its position does not change the 

analysis, and if applicable at all, supports enforcement of the stay set forth in the Receivership 

Order consistent with the Receiver’s position.1  For example, In re Panther Mountain Land 

Development, LLC, 686 F.3d 916 (8th Cir. 2012) (cited in Docket No. 1119 at 11) involves a case 

where a stay was not applied to a due process type of action brought to determine whether the 

creation of what was referred to as “Improvement Districts” that were established by the debtor 

were legal.  The court found that the action involving the Improvement Districts did not change 

control of the debtor’s property or divest the estate of possession of property.  The court also went 

through a lengthy analysis to determine if the action had an impact on the value of estate property.  

The court determined that the action as to whether those districts were properly established did not 

impact value to the estate, and therefore refused to enter a stay.  The type of analysis utilized by 

 
1 None of the cases relied upon by Liberty arise from a federal equity receivership.  On the other 

hand, Duff v. Central Sleep Diagnostics cited supra by the Receiver, arises from a federal equity 

receivership and is instructive.  In that case, the court considered settlement proceeds a receivership 

asset even though the settlement proceeds were obtained through an independent third-party action 

(not initiated by the Receiver).  The court soundly rejected an attorney’s assertion that his 

independent efforts to recover against same proceeds – that were a product of an independent third-

party action – should be allowed on the basis that he beat out the receiver in a competitive effort 

to enforce a lien against an asset (i.e., the insurance settlement proceeds) that the receiver deemed 

an asset of the estate.  In any event, the principles and purposes of underlying stay provisions in 

the bankruptcy code (whether under Section 105 or Section 362) support a stay here as well.  See 

note 2, infra.    
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that decision leads to the opposite result here.2  The value to the Receivership Estate is directly 

diminished due to the triggered policy being eaten away day by day, activity by activity. 

Liberty also argues that the Receiver inability and right to pursue Liberty’s claim is a 

further basis to reject the applicability of the stay provisions of the Receivership Order.  The 

Receiver has never suggested that he could or wished to pursue Liberty’s claim, but that does not 

mean that a stay of Liberty’s Action is improper or inapplicable.  To the contrary, a stay here would 

not deprive Liberty of pursuing its claim; rather, it would simply defer pursuit of such a claim to a 

later date. To be clear, the Receiver only seeks to stay Liberty’s Action until the Receiver’s 

Malpractice Action against the Rock Fusco Defendants is concluded and its claims are adjudicated 

through the disputed claims process.  Liberty would be free to proceed with its Action thereafter.  

 

2 The same holds true when looking at the other cases relied upon by Liberty.  (Docket No. 1119 

at 10-11)  In In Re: A & B Associates, L.P., the court recognized that a bankruptcy court can issue 

a stay against non-debtors noting that: “In certain circumstances, ‘bankruptcy courts have the 

power to restrain legal action by creditors of the debtor against non-debtor third parties’ under § 

105.” 2017 WL 4511354 (S.D. Ga. Bankr. Sept. 29, 2017) (citing In re Monroe Well Service, Inc., 

67 B.R. 746, 751 (Bankr. E.D. Pa. 1986)).  In that case, the court denied the relief sought based on 

available evidence, but invited motion practice later as evidence were developed.  In any event, 

the principle underlying Section 105 is applicable as a stay here protects all claimants in the 

Receivership by allowing a stay against non-debtor third parties. In In re Tenek, LLC, 563 F.3d 

639 (7th Cir. 2009), the Seventh Circuit affirmed a decision not apply a stay in a circumstance 

where allowing a party to proceed outside of bankruptcy “would not impair the recovery of a larger 

class of creditors, so the primary function of the trustee—to maximize recovery on behalf of 

creditors as a whole—was not implicated.”  Here, the opposite is true; if the triggered policy is not 

available, that does impair the recovery of a larger class of creditors as such funds would go 

towards the victims who are unsecured creditors.  Finally, in In re Gyncor, Inc., 251 B.R. 344 

(N.D. Ill. 2000), the quote relied upon by Liberty is equally supportive of the Receiver’s position 

here.  The court in Gyncor simply notes that Section 362(a)(3) of the bankruptcy code (which is 

not implicated here) “does not bar every proceeding hostile to a debtor’s claimed interest in 

property”; but the circumstances here – in a federal equity receivership where the policy at issue 

is actually triggered and actually being wasted is precisely a circumstance where such general stay 

principles are properly applied (including under bankruptcy principles).   
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But enforcement of the stay provisions in this Court’s Receivership Order are essential to ensure 

that the Receiver has an opportunity to recover assets for the benefit of the Estate and its claimants.  

That is not only the right result under the Receivership Order and case law above, but also 

under the circumstances of the Receivership generally.  Liberty’s Action is largely premature 

because Liberty’s damages are at this point speculative, particularly as its claim for relief has not 

yet been adjudicated in the Receivership.  At this time, the District Court is supervising work on a 

group of claims and claimants that are unrelated to Liberty; Liberty’s claims are yet to be reviewed 

and resolved.  Until such time as the District Court rules on Liberty’s claims, the extent to which 

Liberty may have been damaged by the alleged actions of the Rock Fusco Defendants cannot be 

ascertained.  As such, Liberty is not only violating the automatic stay by taking actions that are 

wasting a triggered insurance policy which is a Receivership Asset, but is also doing so before it 

can establish with any level of certainty that it will ultimately sustain damages. 

Conclusion 

Accordingly, in recognition of the stay of all Ancillary Proceedings in the District Court’s 

Receivership Order, and in order to stop interference with the Receiver’s efforts and protect a 

Receivership Asset from further wasting, this Court should reject Liberty’s motion and affirm that 

the stay in the Receivership Order acts to stay Liberty’s Action pending the outcome of the 

Receiver’s Malpractice Action against the Rock Fusco Defendants and the conclusion of the 

adjudication of Liberty’s claims in this action.  
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Dated:  January 25, 2022   Respectfully submitted, 

KEVIN B. DUFF, RECEIVER 

 

      By: /s/ Michael Rachlis    

       One of his attorneys 

 

Michael Rachlis 

Jodi Rosen Wine 

Rachlis Duff & Peel LLC 

542 South Dearborn Street, Suite 900 

Chicago, IL 60605 

(312) 733-3950 

mrachlis@rdaplaw.net  

jwine@rdaplaw.net  

 

Attorneys for Kevin B. Duff, Receiver 
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CERTIFICATE OF SERVICE 

 

I hereby certify that I provided service of the foregoing Receiver’s Response In Support 

Of Motion To Stay, via the Court’s CM/ECF system, to all counsel of record on January 25, 2022. 

 

/s/ Michael Rachlis    

Michael Rachlis 

Rachlis Duff & Peel, LLC 

542 South Dearborn Street, Suite 900 

Chicago, IL 60605 

Phone (312) 733-3950 

Fax (312) 733-3952 

mrachlis@rdaplaw.net 
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
COUNTY DEPARTMENT, LAW DIVISION 

 
LIBERTY EBCP LLC, 
 

Plaintiff,   
 
v. 
 
ROCK FUSCO & CONNELLY, LLC and 
IOANA SALAJANU, 
 

Defendants.  

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 

Case No. 2020-L-004725 
 
Hon. Mary Colleen Roberts 

 

DECLARATION OF MICHAEL C. BRUCK 

 I, Michael C. Bruck, state and depose as follows: 

 1. I am an attorney in good standing and duly licensed to practice law in the State of 

Illinois and have personal knowledge and can testify to the matters stated herein.   

 2. I am a partner in the law firm Spellmire Bruck LLP and one of the attorneys retained 

by the Receiver, Kevin B. Duff, and primarily responsible for the prosecution of the Cook County, 

Illinois lawsuit captioned, Kevin B. Duff, Receiver v. Rock Fusco & Connelly, LLC, et al., Case 

No. 2020 L 8843 (the “Receiver’s Suit”). 

 3. The Receiver’s Suit is and action against Rock Fusco & Connelly, LLC and Ioana 

Salajanu (the “Rock Fusco Defendants”) for professional negligence and other claims.  

 4. In the course of the Receiver’s Suit we received from counsel for the Rock Fusco 

Defendants disclosure of its lawyer’s professional liability insurance responsive to the Receiver’s 

Suit and were provided with Argonaut Insurance Company policy no. LPL4207045-0, effective 

from December 28, 2017 to December 27, 2018 (the “Argonaut Policy” attached as Exhibit A).  
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 5. The Argonaut Policy is a claims-made-and-reported Professional Liability 

Insurance policy that provides a Limit of Liability of $5,000,000 for each claim and in the 

aggregate, subject to a $25,000 deductible for each “Claim.”  

 6. In the course of the Receiver’s Suit we also received a copy of a September 30, 

2020 reservation of rights letter from Argonaut to Rock Fusco in which Argonaut stated its 

coverage positions in respect to the Receiver’s Suit and the Argonaut Policy (the “Argonaut ROR” 

attached as Exhibit B).   

 7. The Argonaut ROR, noted that, in addition to the Receiver’s Suit, Liberty EBCP, 

LLC (“Liberty”) issued a “Notice of Claim” to Rock Fusco in an August 17, 2018 letter (referred 

to as the “Liberty Letter”) and that Liberty initiated this action against Rock Fusco and Salajanu 

on April 29, 2020 (referred to as the “Liberty Suit”).  

 8.  The Argonaut ROR, inter alia, spelled out that the Argonaut Policy is a “wasting 

policy” in that “defense costs” spent on defending the Receiver’s Suit and the Liberty Suit erodes 

Rock Fusco’s $5 million in available insurance because “’Defense Costs’ are part of and not in 

addition to the Limits of Liability.” (emphasis original).   

 9.  The Argonaut ROR further reflects Argonaut’s conclusion that the Liberty Letter, 

Liberty Suit and the Receiver’s Suit are all “related” and constitute a single “Claim.”  As a 

consequence, the $5 million eroding Limit of Liability of the Argonaut Policy is the only known 

lawyer’s professional liability insurance available to Rock Fusco to defend and resolve the claims 

by the Receiver and Liberty.   

 10.  The Argonaut ROR states in this respect:  

“Argonaut has determined that the Liberty Suit and the Duff Suit [the Receiver’s 
Suit] arise out of the same “Wrongful Act” as the Liberty Letter and/or the same 
series of related “Wrongful Acts” as the Liberty Letter. As such, the Liberty Letter, 
Liberty Suit, and the Duff Suit constitute a single “Claim” deemed first made and 
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reported to Argonaut at the time of the Liberty Letter. As such, the only policy 
potentially implicated by the Liberty Letter, the Liberty Suit, and the Duff Suit is 
the Argonaut Policy….” 
 

(Ex. B, Argonaut ROR at p. 7). 

 11. Based on my discussions with them, Johnson & Bell is the Chicago law firm 

retained by Argonaut to defend the Receiver’s Suit and as well as the present Liberty Suit under 

the Argonaut Policy.   

 Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil 

Procedure, the undersigned certifies that the statements set forth in this instrument are true and 

correct, except as to matters therein stated to be on information and belief and as to such matters 

the undersigned certifies as aforesaid that he verily believes the same to be true. 

 

Dated: December 17, 2021. 

      Affiant further sayeth naught. 

 

      __/s/ Michael C. Bruck____________ 
      Michael C. Bruck 
 
 
 
Michael C. Bruck 
SPELLMIRE BRUCK LLP 
One East Wacker Drive, Suite 2350 
Chicago, IL 60601 
(312) 258-9400 
mcb@spellmirebruck.com 
Firm ID #62543 
Attorney for Receiver 
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September 30, 2020 
 
Matthew P. Connelly, Esq. (via email) 

Rock Fusco & Connelly, LLC 
321 N. Clark St., Suite 2200 
Chicago, Illinois 60654 
 
RE: Insured: Rock Fusco & Connelly, LLC 

Insurer: Argonaut Insurance Company 
Matter: Liberty EBCP, LLC v. Rock Fusco & Connelly, et al., Case No. 2020-L-

004725 
 Kevin B. Duff, et al. v. Rock Fusco & Connelly, et al., Case No. 2020-L-

008843 
Policy No.: LPL4207045 
Claim No.: 266976 

 
Dear Mr. Connelly: 
 
I am the claims professional handling this matter on behalf of Argonaut Insurance Company. In a 
letter dated October 16, 2018, Argonaut advised Rock Fusco & Connelly, LLC (“RFC”) of its 
coverage position as respects the claims being made by Liberty EBCP, LLC (“Liberty”) against 
RFC in an August 17, 2018 demand letter (“the Liberty Letter”). Since that time, RFC provided 
notice to Argonaut of the above-referenced lawsuit brought by Liberty arising out of the conduct 
alleged in the Liberty Letter (“the Liberty Suit”). RFC also provided notice to Argonaut of a lawsuit 
brought against RFC by Kevin B. Duff, as the Receiver for the Estate of EquityBuild Inc., 
EquityBuild Finance LLC, and various related entities related to the two EquityBuild entities (“the 
Duff Suit”).  
 
The purpose of this letter is to advise RFC of the coverage issues potentially implicated by the 
Duff Suit and to seek additional information from RFC as part of Argonaut’s ongoing investigation 
into coverage.  
 

UNDERLYING ALLEGATIONS AND INFORMATION 
 
Argonaut wishes to make clear at the outset that the allegations made against RFC are only 
allegations that may be untrue, embellished or exaggerated, and Argonaut does not accept them as 
true. Nothing in this letter should be construed otherwise. However, Argonaut must necessarily 
refer to the allegations in order to discuss the coverage issues and to determine whether the 
Argonaut Policy will respond to the claims being made. 
 
A. THE LIBERTY LETTER AND THE LIBERTY SUIT 
 
On May 2, 2018, RFC issued a letter as counsel for SSDF7 Portfolio 1 LLC and Jerome H. Cohen 
(also known as Jerry Cohen), as the asserted borrower and guarantor, respectively, of a loan from 
Liberty EBCP, LLC (“Liberty”) in the amount of $9.2 million. In the letter, RFC attorney Ioana 
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Salajanu certified to reviewing the loan documents and other authorization documents, and she 
rendered seventeen opinions about the loan transaction including opinions about Jerry and the 
borrowing entity. Of relevance, Ms. Salajanu opined that she and RFC “have no actual knowledge 
of any material pending or threatened lawsuits, claims or criminal proceedings against Borrower 
or Guarantor or specifically applicable to the Property except as set forth on Schedule 1 attached 
hereto.”   Schedule 1 consisted of eight letters identifying building violations at different properties 
and a list of three lawsuits involving properties owned by the borrower.  
 
In a letter dated August 17, 2018, Liberty issued a “Notice Of Claim” to RFC (“the Liberty 
Letter”). The Liberty Letter states that RFC failed to disclose that it was aware of at least one, and 
possibly other, material pending or threatened lawsuits against Jerry Cohen and the borrowing 
entity at the time of the May 2, 2018 opinion letter. The Liberty Letter specifically identifies Case 
No. 2018-CH-03665 brought by Michigan Shore Apartments LLC against EquityBuild, Inc., 
EquityBuild Finance, LLC, Jerry Cohen, Shaun Cohen, and Mark Brosius in the Circuit Court of 
Cook County, Illinois, which was served on RFC on April 4, 2018. The Liberty Letter also 
references at least four other lawsuits, including an August 15, 2018 lawsuit brought by the SEC 
against Jerry. The Liberty Letter asserts that RFC’s knowledge of the Illinois lawsuit and any other 
threatened or pending litigation, in conjunction with its “materially false legal opinion to the 
contrary,” constitutes legal malpractice.  

 
On April 29, 2020, Liberty filed a Complaint against RFC and Ms. Salajanu in the Circuit Court 
of Cook County, Illinois assigned Case No. 2020-L-004725 (“the Liberty Suit”). The Liberty Suit 
alleges the same course of conduct as the August 17, 2018 letter. In addition to the assertions in 
the letter, the Liberty Suit alleges that RFC and Ms. Salajanu were “presumably aware” of the SEC 
investigation leading to the filing of the August 15, 2018 SEC lawsuit at the time it issued the May 
2, 2018 opinion letter.  

 
B. THE DUFF SUIT 
 
On August 17, 2020, Kevin B. Duff, as the Receiver for the Estate of EquityBuild Inc., EquityBuild 
Finance LLC, and various related entities related to the two EquityBuild entities, filed a Complaint 
against RFC, Ms. Salajanu, and others in the Circuit Court of Cook County, Illinois assigned Case 
No. 2020-L-008843 (“the Duff Suit”). The operative pleading in the Duff Suit appears to be an 
Amended Complaint filed on or about September 25, 2020. The Duff Suit relates to the same 
August 15, 2018 SEC lawsuit alleged in the Liberty matters, which the Amended Complaint 
describes as a lawsuit “to halt an ongoing real estate fraud and Ponzi scheme devised and operated 
by Jerry Cohen, Shaun Cohen, and various employees of EquityBuild and EquityBuild Finance 
and materially assisted by [. . .] Ioana Salajanu, a licensed attorney and partner at” RFC. 
 
The Duff Suit provides a detailed explanation of the alleged Ponzi scheme and how it worked. In 
short, Equity Build’s business model was to buy homes and dozens of multi-unit buildings on the 
South Side of Chicago – the Cohens intended to rehab them, flip them, or rent them out, which 
would provide regular income to the investors. The Cohens told investors that the properties being 
purchased cost substantially more than what they actually paid for them, meaning that investors 
were overcharged and the real estate supposedly securing their investments was worth less than 
what the Cohens told them. As a result of the losses, the Cohens’ investment program devolved 
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into a Ponzi scheme wherein they could only pay earlier investors by raising funds from new 
investors. 
 
Shortly after November 2012, EquityBuild retained Ms. Salajanu to handle its Chicago legal needs. 
Ms. Salajanu worked at RFC between March 31, 2015 and late August 2018. The Duff Suit alleges 
that Ms. Salajanu assisted EquityBuild in connection with, among other things, the acquisition, 
disposition, reacquisition, financing, and/or refinancing of at least 160 properties. The Duff Suit 
explains Ms. Salajanu’s involvement in EquityBuild’s 2016 purchase of a property located at 7201 
S. Dorchester in Chicago, Illinois.  
 
The Amended Complaint alleges that, in early February 2017, EquityBuild retained the Bregman, 
Berbert, Schwartz & Gilday, LLC law firm to assist in the defense of an SEC investigation into a 
Ponzi scheme. The Complaint alleges that, in late May 2017, Jessica Baier (an EquityBuild 
employee in Florida) contacted Ms. Salajanu by telephone. During that call, Ms. Baier allegedly 
informed Ms. Salajanu “that EquityBuild was committing widespread mortgage fraud, that Jerry 
Cohen and Shaun Cohen were raiding construction escrows that held funds raised from investor-
lenders (and earmarked for property improvement) and diverting the monies for personal uses, 
including, among other things, overseas trips to Turkey and Israel.” The Amended Complaint 
characterizes the conversation between Ms. Salajanu and Ms. Baier in a slightly different way: 
“Ms. Baier informed Ms. Salajanu of numerous improprieties in EquityBuild’s operations 
including, among other things, the misallocation of investor-lender funds.” According to the 
pleading, rather than investigate the matter further, Ms. Salajanu told Jerry about the conversation 
and continued to advance the schemes of the Cohens. 

 
At some point in 2018, EquityBuild sought to refinance through Liberty the debt on the 7201 S. 
Dorchester property and sixteen other properties in a portfolio. The Duff Suit alleges that Liberty 
agreed to loan EquityBuild $9.2 million (the same loan at issue in the Liberty matters). The 
pleading further alleges, “[t]o ensure the closing of the Liberty Loan, therefore, EquityBuild 
Finance created payoff letters that falsely understated the total outstanding balance of the mortgage 
loan to which it related; and Ms. Salajanu delivered these inaccurate payoff letters to the title 
company.” The Duff Suit further alleges, “[r]eleases of the corresponding mortgages lacking the 
signatures of the mortgagees and other unauthorized were created by Shaun Cohen and delivered 
by Ms. Salajanu to the title company.”   

 
According to the Amended Complaint, because the outstanding balances of the mortgages was 
reduced, EquityBuild needed $4.4 million in cash to close on its loan with Liberty. The Duff Suit 
alleges that Ms. Salajanu and RFC assisted Jerry in preparing a loan agreement pursuant to which 
SSDF7 Portfolio 1, LLC (an entity EquityBuild formed to acquire title to the seventeen properties 
and enter into the loan agreement with Liberty) would borrow cash from a California company 
prior to closing and return the money back to the California company at closing. The Duff Suit 
alleges that RFC and Ms. Salajanu provided “active and knowing assistance and participation” in 
diverting artificially-reduced payoffs to the California company that should have gone to 
mortgagees (the investors).  

 
The Amended Complaint alleges that, to assist Jerry in attempting to conceal this scheme, RFC 
and Ms. Salajanu filed articles of organization in Wyoming to create a limited liability company 
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with the same name as the loaning California company. The Duff Suit specifically alleges that 
during “the period that Ms. Salajanu assisted the Cohens with the closing of the Liberty loan and 
prior thereto, she was aware of ample information indicating that EquityBuild and EquityBuild 
Finance were operating a Ponzi scheme and defrauding investors.”   

 
The Duff Suit alleges that, on August 15, 2018, the SEC brought a lawsuit that details the fraud 
and Ponzi scheme. The Amended Complaint alleges that, between 2014 and August 2018, RFC 
and Ms. Salajanu “(a) knew and were aware of the improper conduct described above orchestrated 
by the Cohens; (b) were aware of the conduct by Jerome Cohen and Shaun Cohen who had 
fiduciary positions with Company, and were aware of the breach of those duties to EquityBuild by 
engaging in the conduct described above; (c) knowing and substantially assisted and facilitated the 
fiduciary breaches against the interest of their clients, namely EquityBuild; and (d) benefitted 
directly and/or indirectly from these fiduciary breaches.”   

 
The Duff Suit specifically alleges that Ms. Salajanu and RFC were intimately involved in the 
creation of the documentation that was necessary to advance the various schemes, including the 
preparation of corporate documentation, the preparation of false settlement statements, the 
submission of unauthorized release, and the submission of payoff letters containing falsely 
understated account balances, and then delivering all of the foregoing to escrow officers and 
lenders which facilitated the Cohens’ misappropriation of refinance proceeds from investor-
lenders. 

 
RESERVATION OF RIGHTS 

 
Argonaut Insurance Company issued a claims-made-and-reported Professional Liability Insurance 
Policies to RFC as the Named Inured bearing policy no. LPL4207045-0, effective from December 
28, 2017 to December 27, 2018 (“Argonaut Policy”).1 The Argonaut Policy provides a Limit of 
Liability of $5,000,000 for each claim and in the aggregate, subject to a $25,000 deductible for 
each “Claim.”   

 
The Insuring Agreement of Section I (Coverages) of the Argonaut Policy provides, in relevant 
part, as follows: 

 
1. Professional Liability 
 

The Insurer agrees to pay on behalf of the Insured, Loss in excess of the 
Deducible amount and up to the Limits of Liability shown in Item 4 of the 
Declarations; provided that such Loss results from a Claim first made and 
reported in writing during the Policy Period or Extended Reporting Period, 
in applicable, arising out of a Wrongful Act committed before the end of 
the Policy Period and on or after the Retroactive Date, if any, shown in 
the Declarations. 

 
1 Argonaut’s October 16, 2018 letter references the correct policy number, but it inadvertently identifies a policy 
period of December 28, 2018 to December 28, 2019, a policy period incepting after the date on which Argonaut issued 
its letter. That correspondence should have identified a policy period of December 28, 2017 to December 28, 2018. 
This letter shall serve to remedy that typographical error. 
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The Argonaut Policy provides coverage for “Loss” in excess of a $25,000 per “Claim” Deductible 
up to the $5 million Limit of Liability. Section III (Definitions) of the Argonaut Policy defines the 
term “Loss” and the related term “Defense Costs” to mean, in relevant part, the following: 

 
E. Defense Costs means: 
 

1. reasonable and necessary fees, costs and expenses charged by any 
lawyer consented to or designated by the Insurer to defend any 
Insured against a Claim; 

2. all other reasonable and necessary fees, costs and expenses resulting 
from the investigation, discovery, adjustment, defense, settlement or 
appeal of a Claim as authorized by the Insurer; [. . .] 

 
Defense Costs do not include the remuneration, salaries, overhead, fees or 
expenses of either the Insured’s or the Insurer’s regular employees or 
officials or any fees or expenses incurred prior to the time that a Claim is 
first made against any Insured and reported to the Insurer. Defense Costs 
will be paid first and will reduce, and may exhaust, the Limits of Liability 
shown in Items 4 and 5 of the Declarations. 

*  *  * 
L. Loss means a monetary judgment or settlement that an Insured becomes 

legally obligated to pay as a result of a Claim, including punitive or 
exemplary damages where insurable under applicable law.  

 
1. Loss includes: 

 
a. Defense Costs; 

*  *  * 
2. Loss does not include: 

 
a. any fines, penalties, taxes or sanctions, whether imposed by 

law or otherwise (except as provided above with respect to 
punitive or exemplary damages [. . .]); 

b. the return, reduction or restitution of fees or costs including 
any recovery of an overcharge for, or offset due, for legal 
fees or costs, or any other consideration paid to, or payable 
to, or received by any Insured [. . .];  

c. amounts which are uninsurable under applicable law; or 
d. the cost of complying with any injunctive, declaratory or 

administrative relief. 
 
The Argonaut Policy affords coverage for “Loss,” which includes “Defense Costs.”  Payment of 
attorneys’ fees and costs to defend RFC (and Ms. Salajanu) 2 in the Liberty matters and the Duff 
Suit (to the extent Argonaut owes a duty to defend the Duff Suit) reduce the Limit of Liability of 

 
2 Argonaut will be issuing a coverage position letter to Ms. Salajanu under separate cover. 
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the Argonaut Policy. In other words, “Defense Costs” are part of and not in addition to the Limits 
of Liability.3  Please contact me if you have any questions about the policy’s eroding limit.  
 
According to the Insuring Agreement of the Argonaut Policy, the policy affords coverage for 
“Loss” resulting from a “Claim” first made and reported in writing during the “Policy Period.”  
Section III (Definitions) of the Argonaut Policy defines the term “Claim” and the related terms 
“Professional Services” and “Wrongful Act” to mean, in relevant part, the following: 
 

B. Claim means any of the following arising from a Wrongful Act: 
 

1. a written demand received by any Insured for monetary, non-
monetary or injunctive relief, including a written demand that the 
Insured toll or waive a statute of limitations; 

2. a civil proceeding against any Insured commenced by the service 
of a complaint or similar pleading; 

3. the institution of an arbitration, mediation, or other alternative 
dispute resolution proceeding against any Insured; [. . .] 

*  *  * 
W. Professional Services means services and activities performed for others in 

the Insured’s capacity as: 
 

1. a lawyer; 
*  *  * 

4. a title insurance agent; 
5. a designated issuing lawyer to a title insurance company; 

*  *  * 
EE. Wrongful Act means any actual or alleged act, error, omission or breach of 

duty by any Insured in the rendering of or failure to render Professional 
Services. Wrongful Act also means an actual or alleged Personal Injury 
Offense by any Insured in the rendering of or failure to render Professional 
Services. 

 
The Liberty Letter, the Liberty Suit, and the Duff Suit all qualify as “Claims” as defined by the 
Argonaut Policy, to the extent they allege an act, error, omission, or breach of duty in the rendering 
of or failure to render “Professional Services.”  The Argonaut Policy affords coverage for “Claims” 
first made against RFC between December 28, 2017 and December 28, 2018, and first reported to 
Argonaut during that same time frame. The Liberty Letter, dated August 17, 2018, was reported 
to Argonaut during the effective dates of the Argonaut Policy. As such, the Liberty Letter is a 
“Claim” first made against RFC and reported to Argonaut during the effective dates of the 
Argonaut Policy.  
 

 
3 Section II (Limits of Liability and Deductible) provides:  
 

3. Defense Costs are part of and not in addition to the Limits of Liability. Payment of Defense 
Costs by the Insurer will reduce, and may exhaust, the Limits of Liability. 
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The Liberty Suit and the Duff Suit were filed on April 29, 2020 and August 17, 2020, respectively, 
and reported to Argonaut shortly after filing. As such, they were technically made against RFC 
and reported to Argonaut during the policy in effect from December 28, 2019 to December 28, 
2020. The Argonaut Policy, however, contains express rules for multiple “Claims” arising from 
related “Wrongful Acts.”  Specifically, Section VI (General Conditions) of the Argonaut Policy 
provide in relevant part as follows: 
 

C. Multiple Wrongful Acts, Claims or Claimants 
 

Two or more Claims arising out of a single Wrongful Act, or any series of 
related Wrongful Acts, will be considered a single Claim. Each Wrongful 
Act, in a series of related Wrongful Acts, will be deemed to have occurred 
on the date of the first such Wrongful Act. 

 
Argonaut has determined that the Liberty Suit and the Duff Suit arise out of the same “Wrongful 
Act” as the Liberty Letter and/or the same series of related “Wrongful Acts” as the Liberty Letter. 
As such, the Liberty Letter, Liberty Suit, and the Duff Suit constitute a single “Claim” deemed first 
made and reported to Argonaut at the time of the Liberty Letter. As such, the only policy 
potentially implicated by the Liberty Letter, the Liberty Suit, and the Duff Suit is the Argonaut 
Policy referenced in this correspondence.  
 
Coverage under the Argonaut Policy is subject to exclusions. Exclusion A of the Argonaut Policy 
precludes coverage for a “Claim”: 
 

A. arising out of a Wrongful Act [. . .] occurring prior to the Policy Period if, 
prior to the effective date of the first Lawyers’ Professional Liability 
Insurance Policy issued by the Insurer to the Named Insured and 
continuously renewed and maintained in effect prior to the inception of this 
Policy Period: 

 
1. any Insured gave notice to any prior insurer of any such Claim, 

(including any Potential Claim that might lead to a Claim), 
Wrongful Act, [. . ]; or 

2. any Insured had a reasonable basis to believe that the Insured had 
committed a Wrongful Act, violated a disciplinary rule, or engaged 
in professional misconduct. 

 
The Argonaut Policy is the first Lawyers’ Professional Liability Insurance Policy issued by 
Argonaut to RFC. As such, Exclusion A precludes coverage, in relevant part, for “Claims” arising 
out of a “Wrongful Act” occurring prior to December 28, 2017 if prior to that date, any “Insured” 
had a reasonable basis to believe that the “Insured” had committed a “Wrongful Act,” violated a 
disciplinary rule, or engaged in professional misconduct. The Duff Suit makes the following 
allegations: 
 

▪ Between 2014 and August 2018, RFC and Ms. Salajanu “(a) knew and were aware of the 
improper conduct described above orchestrated by the Cohens; (b) were aware of the 

FI
LE

D
 D

AT
E:

 1
2/

17
/2

02
1 

3:
37

 P
M

   
20

20
L0

04
72

5
Case: 1:18-cv-05587 Document #: 1141 Filed: 01/25/22 Page 53 of 58 PageID #:54422



September 30, 2020 
Page 8 

 

 

conduct by Jerome Cohen and Shaun Cohen who had fiduciary positions with the 
Company, and were aware of the breach of those duties to EquityBuild by engaging in the 
conduct described above; (c) knowing and substantially assisted and facilitated the 
fiduciary breaches against the interest of their clients, namely EquityBuild; and (d) 
benefitted directly and/or indirectly from these fiduciary breaches.”   
 

▪ In late May 2017, Jessica Baier (an EquityBuild employee in Florida) contacted Ms. 
Salajanu by telephone. During that call, Ms. Baier allegedly informed Ms. Salajanu “that 
EquityBuild was committed widespread mortgage fraud, that Jerry Cohen and Shaun 
Cohen were raiding construction escrows that held funds raised from investor-lenders (and 
earmarked for property improvement) and diverting the monies for personal uses, 
including, among other things, overseas trips to Turkey and Israel.” According to the 
Amended Complaint, Ms. Baier informed Ms. Salajanu “of numerous improprieties in 
EquityBuild’s operations including, among other things, the misallocation of investor-
lender funds.” Rather than investigate the matter further, Ms. Salajanu told Jerry about the 
conversation and continued to knowingly advance the schemes of the Cohens. 
 

▪ In early February 2017, EquityBuild was the subject of an SEC investigation into the Ponzi 
scheme.  

 
These allegations support the conclusion that, prior to the inception of the Argonaut Policy, RFC 
and/or Ms. Salajanu (also an “Insured” as a past employee of RFC) were aware of a client’s Ponzi 
scheme and performed legal work to advance that scheme, thereby giving one or both a reasonable 
basis to believe a “Wrongful Act” had been committed. As part of Argonaut’s ongoing 
investigation into coverage, please provide me with documents and communications relevant to 
these allegations (including information showing RFC’s involvement in the SEC investigation), as 
well as any other information RFC’s believes is relevant to Argonaut’s coverage investigation. 
Argonaut is making a similar inquiry to Ms. Salajanu. Argonaut reserves the right to the extent 
coverage may be excluded, in whole or in part, based on Exclusion A. 
 
The preamble to the Professional Liability Insurance Coverage Form states, in relevant part, as 
follows: 
 

In consideration of the payment of the premium, and in reliance on all statements 
made and information furnished to the Insurer, and subject to all of the terms and 
conditions of this policy (including all endorsements hereto), the Insurer agrees 
with the Insured to provide insurance as stated in this policy. 

 
Additionally, Section VI (General Conditions) of the Argonaut Policy provides, in relevant part, 
as follows: 
 

P. Representations 
 

By accepting this policy, all Insureds agree that all statements made and 
furnished to the Insurer are true, accurate and complete, and that this policy 
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has been issued in reliance upon the truth and accuracy of those 
representations, subject to all of the terms and conditions of this policy. 

 
Argonaut issued the Argonaut Policy based on statements made and information furnished by 
RFC. Specifically, in a letter dated December 20, 2017, RFC certified that “after inquiry of all 
officers, managers and associates, [it] is not aware of any claims against the insured or 
circumstances, incidents, disputes or fee problems that may give rise to a claim against the 
insured, other than those disclosed in the application.” The application did not disclose the Ponzi 
scheme or the SEC investigation involving services RFC rendered to one or more of the 
EquityBuild entities. Argonaut reserves the right to assert material breach of the Argonaut Policy 
and to seek rescission of the policy to the extent RFC did not disclose in its application all 
circumstances, incidents, or disputes that may give rise to a claim under the Argonaut Policy. 
 
Exclusion B of the Argonaut Policy precludes coverage for a “Claim”: 
 

B. arising out of any actual or alleged intentional, criminal, dishonest, 
malicious or fraudulent act, error or omission by any Insured if such 
intentional, criminal, dishonest, malicious or fraudulent act, error or 
omission is established by a final adjudication of the Claim in any judicial, 
administrative or alternative dispute resolution proceeding.   

 
This Exclusion does not apply to any Personal Injury Offense that results 
from any Professional Services by any Insured. 

  
For purposes of this Exclusion, no such act of one of the Insureds will be 
imputed to any of the Insureds who were not aware of and did not 
participate in such act. 

 
Exclusion B. applies if an intentional, criminal, dishonest, malicious or fraudulent act, error or 
omission is established by a final adjudication. The Liberty Suit alleges that RFC knew of the 
untrue nature of their representations in Ms. Salajanu’s Liberty loan opinion letter, which 
ultimately led to a breach of their duty of care owed to Liberty. The Duff Suit alleges that RFC 
aided and abetted a Ponzi scheme. While not exhaustive of allegations that could potentially trigger 
Exclusion B if proven at trial, Argonaut reserves its rights accordingly. 
 
This letter should not be construed as a determination by Argonaut that there is no coverage 
for the Duff Suit. Rather, Argonaut’s investigation into coverage for that lawsuit is ongoing 
pursuant to this reservation of rights.  
 
That this letter does not reference other provisions of the Argonaut Policy or other principles of 
law is not intended to waive any such right or defenses Argonaut may have under the Argonaut 
Policy and applicable law, and Argonaut expressly reserves its rights to assert any and all such 
defenses to coverage. Please note that no action taken by Argonaut in investigating, evaluating, or 
monitoring this matter should be considered an estoppel or waiver of any rights or policy defenses 
that may be available now or at any time. Argonaut reserves all of its rights and defenses under 
the terms, conditions, and provisions of the Argonaut Policy, including the right to assert that no 
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coverage is available under the Argonaut Policy. In addition to the foregoing, certain claims, 
injuries, and/or damages may be further limited or excluded entirely by policy provisions that have 
not been specified because their applicability is unknown at this time. 

 
Please feel free to call me if you would like to discuss this matter. 

 
Sincerely,  

 
David Dineen, J.D. 
Sr. Technical Specialist 
On Behalf of Argonaut Insurance Company 
 
Argo Group US 
PO Box 469009 
San Antonio, TX 78246 
T:  (617) 235-6123 | david.dineen@argogroupus.com 
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 

COUNTY DEPARTMENT, LAW DIVISION 

 

LIBERTY EBCP, LLC, a Delaware limited 

liability company, 

 

  Plaintiff, 

 

 v. 

 

ROCK FUSCO & CONNELLY, LLC, an 

Illinois limited liability company and IOANA 

SALAJANU, an individual, 

 

  Defendants. 

 

 

 

 

Case No.:  2020 L 004725 

 

MOTION FOR VOLUNTARY DISMISSAL 

 

 In accordance to 735 ILCS 5/2-1009, Plaintiff Liberty EBCP, LLC, by its attorneys, moves 

to voluntarily dismiss this action without prejudice and without costs, the defendants (a) having 

waived service of process with a copy of the waiver having been filed with the Court, and (b) 

having not yet filed an appearance in the matter. 

 WHEREFORE, Liberty EBCP, LLC, respectfully requests that this Court enter an order 

dismissing this matter without prejudice and without costs. 

     Respectfully, 

 

LIBERTY EBCP, LLC 

 

By: /s/ Steven P. Blonder  

 One of Their Attorneys 

 

Steven P. Blonder  

MUCH SHELIST, P.C. 

191 North Wacker Drive, Suite 1800 

Chicago, Illinois 60606 

(312) 521-2000 

Firm Id. 48345 

sblonder@muchlaw.com 

  

FILED
5/21/2020 10:00 AM
DOROTHY BROWN
CIRCUIT CLERK
COOK COUNTY, IL
2020L004725

9299125

Hearing Date: 7/29/2020 9:00 AM - 9:00 AM
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2 

CERTIFICATE OF SERVICE 

 

I, Steven P. Blonder, an attorney, hereby certify that on May 21, 2020, a true and correct 

copy of Plaintiff’s Motion for Voluntary Dismissal was electronically filed with the Clerk of the 

Court using the Odyssey-eFileIL system, which will send electronic notification of such filing and 

via e-mail to the following:  

 

Mark D. Belongia 

Ramses Jalalpour 

Johnson & Bell 

33 W. Monroe Street, Suite 2700 

Chicago, IL 60603 

belongiam@jbltd.com 

jalapourr@jbltd.com 

 

 

 

/s/ Steven P. Blonder   

 

 

 

 10833096_1 

FI
LE

D
 D

AT
E:

 5
/2

1/
20

20
 1

0:
00

 A
M

   
20

20
L0

04
72

5
Case: 1:18-cv-05587 Document #: 1141 Filed: 01/25/22 Page 58 of 58 PageID #:54427


	220125 Response In Opposition To  Liberty Motion (for filing)
	Ex. 1 - 211227 M. Bruck Declaration (with Exs. A-B)
	Ex. 2 - 200521 Mot. for Voluntary Dismissal



