
UNITED STATES DISTRICT COURT  
NORTHERN DISTRICT OF ILLINOIS  

EASTERN DIVISION 

U.S. SECURITIES AND EXCHANGE 
COMMISSION, 

Plaintiff, 

v. 

EQUITYBUILD, INC., EQUITYBUILD 
FINANCE, LLC, JEROME H. COHEN, 
and SHAUN D. COHEN, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No.  
1:18-cv-5587 

Hon. John Z. Lee 

Magistrate Judge Young B. Kim 

 
MOTION SEEKING LIMITED RELIEF FROM ORDER APPOINTING THE 

RECEIVER AND AGREED CONFIDENTIALITY ORDER TO SERVE A SUBPOENA 
UPON RECEIVER AND USE SUBPOENAED RECORDS IN A SEPARATE CLASS 

ACTION BROUGHT ON BEHALF OF EQUITYBUILD INVESTORS 
 

 Wells Fargo Bank, N.A. (“Wells Fargo”), named defendant in a class action titled Annie 

Chang, et al. v. Wells Fargo Bank, N.A., Case No. 4:19-cv-01973-HSG, United States District 

Court, Northern District of California (the “Chang Action”), by and through its undersigned 

counsel, hereby moves the Court for an Order permitting Wells Fargo to serve a subpoena on the 

Receiver and use the records obtained in the Chang Action. Plaintiffs in the Chang Action are 

investors and claimants in this action and assert their claims on behalf of themselves and a 

putative class they allege are similarly situated. Chang Action, ECF 1 at 1.  In light of the 

discussion of the issue during the August 31, 2021 hearing before this Court, as well as meet and 

confer discussions held between counsel for Wells Fargo and counsel for the Receiver, the 

Receiver has informed Wells Fargo that he will not contest this Motion.  In support of this 

Motion, Wells Fargo states as follows: 
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1. On August 15, 2018, the United States Securities and Exchange (“SEC”) filed a 

complaint in this case against defendants EquityBuild, Inc., EquityBuild Finance, LLC, Jerome 

H. Cohen and Shaun D. Cohen (collectively, “EquityBuild”) (hereinafter the “SEC Action”). 

ECF 1.  

2. The SEC’s complaint alleges that Defendants operated a Ponzi Scheme promising 

investors safe and secured investments secured by income-producing real estate. Id. ¶ 2. The 

SEC alleges that, in reality, the real estate properties were not as profitable and Defendants could 

only pay earlier investors by raising funds from new investors. Id. ¶ 3.  

3.  On August 17, 2018, this Court appointed Kevin B. Duff of the firm Rachlis Duff 

Adler Peel & Kaplan LLC as the federal equity receiver (the “Receiver”) for the EquityBuild 

estate. ECF 16 (the “Receivership Order”) ¶ 2. As part of the powers and duties conferred upon 

him by this Court, the Receiver is tasked with managing the EquityBuild estate. Id. ¶¶ 35-41, 62-

66.  

I. Chang Class Action and Plaintiffs’ Limited Motion 

4. On April 12, 2019, Plaintiffs Annie Chang, Tiger Chang Investments, LLC, 

Asians Investing in Real Estate, LLC, Melanie Gonzales, Gary Gonzales, and G&M You-Nique 

Property LLC (the “Chang Plaintiffs”), as investors of the EquityBuild scheme and on behalf 

others they allege are similarly situated, filed the Chang Action against Wells Fargo, advancing 

claims that Wells Fargo aided and abetted the EquityBuild scheme. Chang Action, ECF 1. 

5. On August 25, 2021, the Chang Plaintiffs filed a Motion Seeking Limited Relief 

From Order Appointing the Receiver and Agreed Confidentiality Order, to Serve a Subpoena 

Upon Receiver and Use Subpoenaed Records in Class Action Proceedings on Behalf of 

EquityBuild Investors. ECF 1034. In brief, the Chang Plaintiffs  filed a motion requesting that 
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this Court permit them to serve a subpoena on the Receiver to gain access to a repository of 

EquityBuild documents and allow them to use the records obtained pursuant to the subpoena in 

their case against Wells Fargo. Id. at 1. The Receiver did not contest that motion, just as he does 

not contest this motion. 

6. The Court held a hearing on the Chang Plaintiffs’ motion on August 31, 2021, 

which was attended by the SEC, the Receiver, the Chang Plaintiffs’ counsel, and counsel for 

Wells Fargo. The Court granted the Chang Plaintiffs’ motion as to the EquityBuild database and 

indicated that Wells Fargo could file a motion for leave to serve a subpoena on the Receiver for 

equal access to the EquityBuild database. See generally ECF 1040 (granting the Chang 

Plaintiffs’ motion in part to the extent that the Plaintiffs “may use documents contained in the 

EquityBuild document database for the purposes of the [Chang Action], consistent with the 

protective Order in that action”).  

7. Wells Fargo now moves this Court for leave to serve a subpoena, from the Chang 

Action, on the Receiver for equal access to the EquityBuild database and permit Wells Fargo to 

use the documents from the EquityBuild database as needed in the Chang Action.  

II. Wells Fargo’s Motion Should Be Granted to Permit Leave to Subpoena the 
Receiver and Use Produced Documents in the Chang Action 
 

8. Wells Fargo’s Motion should be granted because documents in the EquityBuild 

database have been made available to the Chang Plaintiffs, and the Motion does not run afoul of 

any portion of the Receivership Order. 

9. Wells Fargo’s Subpoena to the Receiver seeks the same access to EquityBuild 

documents as granted by this Court [ECF 1040] in response to the Chang Plaintiffs’ motion 

[ECF 1034].  A copy of the Subpoena is attached hereto as Exhibit A.  
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10. Wells Fargo seeks equal access to the EquityBuild database and permission to use 

those documents in the Chang Action, as permitted to the Chang Plaintiffs by this Court, because 

otherwise, the Chang Plaintiffs will have full access to search and review documents in the 

EquityBuild database but only download and produce to Wells Fargo what they determine to be 

“relevant.”  Such discretion by the Chang Plaintiffs will leave Wells Fargo without independent 

right to review and access the documents for its claims and defenses in the Chang Action and 

goes against the spirit and purpose of the discovery rules under the Federal Rules of Civil 

Procedure. See, e.g., Ind. H. B. R.R. Co. v. Am. Cyanamid Co., No. 80 C 1857, 1991 U.S. Dist. 

LEXIS 13983, at *10 n.4 (N.D. Ill. Sep. 26, 1991) (“These [discovery] rules, as are all discovery 

rules, are intended to provide each party with equal access to all relevant non-privileged 

information before trial.”).  

11. Wells Fargo’s Motion and request for equal access to the EquityBuild database 

does not seek to violate any portion of the Receivership Order, particularly in that Wells Fargo 

does not seek to interfere with the Receiver’s duties and efforts to pursue and execute the duties 

conferred upon him by this Court. See Receivership Order ¶ 29. Wells Fargo will not burden the 

Receiver to locate or produce records responsive to the subpoena, but agrees that it will assume 

the burden of searching the EquityBuild database for responsive documents and will  bear the 

costs of its access to the EquityBuild database.  Wells Fargo’s use of the documents received and 

retrieved from the EquityBuild database will be limited to its claims and defenses in the Chang 

Action and pursuant to the Protective Order entered in that case. See Chang Action, ECF 52, 

Protective Order, attached hereto as Exhibit B (“Chang Protective Order”). 

12. In conjunction with permitting Wells Fargo leave to Subpoena the Receiver, 

Wells Fargo also agrees to the terms of the Agreed Confidentiality Order [ECF 917], but seeks 
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an order from this Court granting Wells Fargo exception from the Agreed Confidentiality Order 

allowing it to use the documents it receives from the Receiver or retrieves from the EquityBuild 

database in the Chang Action. First, this Court has already granted the Chang Plaintiffs’ motion 

and has permitted the Chang Plaintiffs to use the documents they receive in the Chang Action. 

See ECF 1040 at 1 (“[The Chang Plaintiffs] may use any documents contained in the 

EquityBuild document database for the purposes of the [Chang Action], consistent with the 

protective order in that action.”). Wells Fargo will be prejudiced without equal right to use the 

documents it retrieves from the EquityBuild database in the Chang Action.  Absent an exception, 

Wells Fargo will be restricted from fully defending the claims against it by the Chang Plaintiffs, 

who will have an unjust advantage in their ability to utilize the documents they select from the 

EquityBuild database in the Chang Action. Second, Wells Fargo’s use of the documents received 

from the Subpoena in its defense against the claims in the Chang Action will have no bearing on 

the Receiver’s duties as conferred by this Court.  Therefore, permitting Wells Fargo to use the 

documents received from the Subpoena in the Chang Action will not disrupt or burden the 

parties or Court in this action or impose any financial burden on the Receiver or the Receivership 

estate. Lastly, any documents Wells Fargo receives in response to its Subpoena will be subject to 

the Protective Order in the Chang Action, which protects confidential information. See Chang 

Protective Order. 

WHEREFORE, for the reasons stated above, Wells Fargo respectfully requests that the 

Court grant this motion and enter the Proposed Order permitting Wells Fargo to serve the 

Subpoena attached as Exhibit A upon the Receiver in this Action and use the documents received 

in the Chang Action.  
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          Respectfully, 

DATED: September 30, 2021 MCGUIREWOODS LLP 
 

 By: 
 
 
 

_/s/ K. Issac deVyver__________             
K. Issac deVyver 
kdevyver@mcguirewoods.com 
Nellie Hestin 
nhestin@mcguirewoods.com 
260 Forbes Avenue 
Suite 1800 
Pittsburgh, PA 15222 
Telephone:  412-667-7909 
Facsimile:  412-667-7993 
 
David C. Powell  
dpowell@mcguirewoods.com 
Carolee A. Hoover  
choover@mcguirewoods.com 
Two Embarcadero Center, Suite 1300 
San Francisco, CA 94111-3821 
Telephone: 415-844-9944 
Facsimile:  415-844-9922 
 
    

 Attorneys for Wells Fargo Bank, N.A. 
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CERTIFICATE OF SERVICE 

 I hereby certify that on September 30, 2021 a copy of the foregoing 

pleading was filed electronically with the clerk of court via ECF, which will serve 

all counsel of record. 

 Executed on this September 30, 2021. 

 
           /s/ K. Issac deVyver__________       

K. Issac deVyver 
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SCHEDULE A 
 

DEFINITIONS 

The following definitions shall apply to the Requests set forth herein as well as any other 

discovery requests that may incorporate these definitions by reference: 

A. “Communication” shall mean any transmission or exchange of information, ideas, 

thoughts, or sentiments between two or more persons, the information, ideas, thoughts, or 

sentiments transmitted, and any process by which information, ideas, thoughts, or sentiments are 

transmitted, and shall include written, oral, or electronic communications, whether face-to-face or 

by means of a telephone, telegraph, telex, telecopier, facsimile, email, or any other method of 

Communication. 

B. “Document” as used herein means all written, graphic, or otherwise recorded 

matter, including electronically stored information, however produced or reproduced, in Your 

actual or constructive possession, custody, care or control, including but not limited to originals 

and all copies of correspondence, drafts (whether or not sent), tapes, disks, diskettes, e-mails, 

notes, photographs, packaging, envelopes, manuals, sound recordings, memoranda of all types, 

reports, copies of tax returns and records, receipts, bills, invoices, purchase orders, charge slips, 

working papers, computer printouts, charts, statistical records, delivery records, stenographers’ 

notebooks, desk calendars, appointment books, diaries, time sheets and logs, job matter and 

transaction files, and any papers or recordings similar thereto, whether made or received by You.  

The term “document” expressly includes audio and visual tapes and tape recordings as well as 

information stored in any computer system or on computer disks or diskettes of any type. 

C. “Chang Plaintiffs” shall collectively refer to Plaintiffs Annie Chang, Tiger Chang 

Investments, LLC, Asians Investing in Real Estate, LLC, Melanie Gonzales, Gary Gonzales, G&M 

You-Nique Property, LLC, in the action captioned Annie Chang, et al. v. Wells Fargo Bank, N.A., 

Case No. 3:19-cv-01973 (N.D. Cal. April 19, 2019) and any of their attorneys, assigns, agents, 

employees or representatives, as well as any other person acting, authorized to act or purporting to 
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act on their behalf now, or in the past. 

D. The singular of any word used herein shall be deemed to include the plural of such 

word and the plural shall include the singular. 

E. The present tense of any word used herein shall be deemed to include the past tense 

of such word, and the past tense shall include the present tense. 

F. The use of the word “and” shall be deemed to include the word “or” and the use of 

the word “or” shall be deemed to include the word “and.” 

G. The terms “any” and “all” shall be construed as “any and all” such that the request 

shall be understood in the most expansive and inclusive manner. 

H. Unless given a prescribed definition herein, each word or term used shall be 

construed according to its usual and customary dictionary definition. 

I. These definitions shall be used for the defined terms regardless of capitalization. 

 

REQUESTS FOR PRODUCTION OF DOCUMENTS 
 
REQUEST FOR PRODUCTION NO. 1:  

All Documents and Communications in the Equitybuild database, as made accessible to the 

Chang Plaintiffs pursuant to the Court’s Order at ECF 1040.   
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pro hac vice
pro hac vice

pro hac vice

Counsel for Plaintiffs and the Class
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/s/ Eve Cervantez

Counsel for Plaintiffs and the Class 
pro hac vice
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 /s/ David C. Powell

pro hac vice) 
pro hac vice

Counsel for Defendant

9/16/2019
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/s/ Eve H. Cervantez 
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 Chang, et 

al. v. Wells Fargo Bank, N.A.
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UNITED STATES DISTRICT COURT  
NORTHERN DISTRICT OF ILLINOIS  

EASTERN DIVISION 

U.S. SECURITIES AND EXCHANGE 
COMMISSION, 

Plaintiff, 

v. 

EQUITYBUILD, INC., EQUITYBUILD 
FINANCE, LLC, JEROME H. COHEN, 
and SHAUN D. COHEN, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No.  
1:18-cv-5587 

Hon. John Z. Lee 

Magistrate Judge Young B. Kim 

 
[PROPOSED] ORDER GRANTING WELLS FARGO’S MOTION SEEKING LIMITED 

RELIEF FROM ORDER APPOINTING THE RECEIVER AND AGREED 
CONFIDENTIALITY ORDER TO SERVE A SUBPOENA UPON RECEIVER AND USE 

SUBPOEANED RECORDS IN A SEPARATE CLASS ACTION BROUGHT ON 
BEHALF OF EQUITYBUILD INVESTORS 

 
  

WHEREAS, this Court has exclusive jurisdiction and possession of the assets of all 

Receivership Defendants pursuant to the August 17, 2018 Order Appointing Receiver (the 

“Receiver Order”) [ECF 16]; 

WHEREAS, the Receiver Order prohibits certain actions interfering with the Receiver’s 

efforts and duties as conferred upon him by this Court without express written consent of the 

Receiver; 

WHEREAS, on August 25, 2021, Equitybuild investors Annie Chang, Tiger Chang 

Equitybuild investors Annie Chang, Tiger Chang Investments, LLC, Asians Investing in Real 

Estate, LLC, Melanie Gonzales, Gary Gonzales, and G&M You-Nique Property, LLC (the 

“Chang Plaintiffs”), who are the named plaintiffs in a class action case pending in federal court 

in California against Wells Fargo Bank, N.A. (the “Chang Action”), moved this Court for an 
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Order (1) permitting them to serve a subpoena on the Receiver seeking documents that might 

assist Equitybuild investors in their case against Wells Fargo, (2) modifying the Agreed 

Confidentiality Order to permit them to use documents obtained from the Chang Plaintiff's 

review of documents in the Equitybuild database and/or the records obtained pursuant to such 

subpoena in the Chang Action, and (3) allowing the Chang Plaintiffs to provide Wells Fargo with 

documents obtained pursuant to the subpoena and/or otherwise are obtained from the Equitybuild 

database conditioned upon Wells Fargo’s agreement that it is willing to abide by the protections 

under the Agreed Confidentiality Order [ECF 1034]; 

WHEREAS, the Court held a hearing on August 31, 2021, and granted, in part, the 

Chang Plaintiffs’ Motion to the extent that the Chang Plaintiffs were permitted to access and use 

the documents contained in the Equitybuild document database for the purposes of the Chang 

Action, consistent with the protective order in that case [ECF 1040]; 

WHEREAS, Wells Fargo filed a motion for leave to serve the Receiver a subpoena 

requesting the same full access to the Equitybuild database and an order permitting Wells Fargo 

to use those documents in the Chang Action consistent with the Protective Order in that case; 

WHEREAS, the Receiver does not contest the Motion by Wells Fargo; 

WHEREAS, the Court finds that the proposed subpoena does not violate the Receiver 

Order; 

NOW, THEREFORE, it is hereby ORDERED that: 

1. Wells Fargo’s Motion is GRANTED. 

2. Wells Fargo may serve a subpoena on the Receiver as included as Exhibit A to Wells 

Fargo’s Motion;  
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3. The Receiver shall not be required to locate or produce documents responsive to the 

subpoena to Wells Fargo; 

4. Instead, Wells Fargo may have full access to the Equitybuild database at its sole cost 

to independently search for and obtain copies of documents for use in defending the 

Chang action; and 

5. Wells Fargo may use the documents obtained pursuant to this Order in the Chang 

Action consistent with the Protective Order entered in that case and consistent with 

those limitations placed upon the Chang Plaintiffs as previously stated by this Court.  

 

IT IS SO ORDERED.  

 

_____________________________ 
                                                              Hon. John Z. Lee      

United States District Court Judge 
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